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CASES 


ARGUED  AND  DETERMINED  IN 


THE  SUPREME  COURT 


OF 


NORTH  CAROLINA, 


AT  RALEIGH. 


KEGRUARY  TERM,    1893. 


.TESSK  K.  STARNES  v.  R.  R.  H11.L. 

i  VfidiiKjint  and  Vented  Remaiuden — ShcllcifH  Caac. 

I-  A  limitation  to  M.  J.  P.  for  and  during  the  term  of  her  natural  life, 
an«l  in  the  m-nt  that  R.  O.  P.  shall  outlive  her,  then  to  him  for 
and  diirinjr  the  term  of  his  natural  life,  and  after  the  termination 
of  the  said  life  estates  then  to  the  heirs  of  R.  ().  P.:  JlHd,  that 
K.  <>.  P.  taki*s  a  contingent  remainder,  and  that  until  the  happen- 
ing of  the  eontingt»ney  the  rule  in  Shelley's  ease  cannot  o|K'rate  so 
as  to  vest  in  him  an  indefeasihle  fee. 

2.  That,  should  R.  ().  P.  fail  to  survive  M.  J.  P.,  his  heirs  will  take  as 
purchai^ers,  no  estate  having  vested  in  their  ancestor,  the  word 
*  *  hei rs  * '  \n.n ng  dfurriptio  perMonn rum. 

'    '\.  Tlw  rule  in  Shelley's  itise  has  not  l>een  abolished  by  section  5,  chai)ter 
4;5,  of  the  Revised  Code,  and  section  1829  of  the  present  Code. 

(Svllabus  bv  the  Court). 

(I >i«*ust*ion  by  Siiepiieki),  C.  J.,  of  contingent  an<l  vested  remaindei-s, 
anil  th*'  rule  in  Shelley's  case). 

Civil  action  for  specific  j)erforinaiice,  tried  at  Scptcni- 
Iht  Term,  1892,  of  Buncombk  Superior  Court,  upon  a  cas(* 
ai^rectl,  before  Bf/nuni^  J, 


2  IN  THE  SUPREME  COURT. 


Starxes  r.  Hill. 


Tilt'  cast*  agreed  is  as  tbllows: 

It  is  agreed  that  the  facts  set  forth  in  the  eomplaint  in 

this  cause  are  true;  and  it  is  agreed  that  the  facts  set  up  as 

.    matters  of  defense  in  the  answer  are  true,  as  also  are  the 

matters  alleged  in  the  rej)ly.     And  all  the  pleadings  are 

referred  to  and  made  a  part  of  this  case. 

It  is  further  agreed  that  C.  A.  Moore,  Robert  ().  Patterson 
and  his  wife  are  all  living  at  this  time,  and  that  said  l\it- 
terson  and  wife  have  several  living  children. 

The  deeds  herein  referred  to  are  copied  in  and  are  a  part 
of  the  pleadings,  and  the  fee-simple  of  the  land  in  question 
was  in  William  A.  Holland  and  wife  at  the  date  of  their 
said  deed,  and  thev  were  also  seized  in  fee  on  the  —  dav  of 
Julv,  1874,  when  thev  contracted  to  sell  the  land  to  R.  (). 
Patterson,  who  is  identical  with  Robert  ().  Patterson,  whose 
name  appears  in  the  deeds. 

It  is  further  agreed  that  the  consideration  money  was 
paid  l)y  Rol)ert  O.  Patterson  to  William  A.  Holland  and 
wife  on  or  before  the  second  day  of  April,  1875,  when  their 
said  deed  was  made  to  ('.  A.  Moore,  trustee,  and  others. 

The  question  intended  to  l)e  presented  by  this  case  agreed 
is,  whether  C.  A.  Moore,  trustee,  and  Robert  O.  Patterson 
and  wife,  Madara  J.  Patterson,  had  the  power,  under  the 
deed  of  William  A.  Holland  and  wife,  Mira  McD.  Holland, 
()f  date  the  second  day  of  April,  1875,  to  pass  the  fee-simple 
in  the  land  in  question,  as  they  undertook  to  do  by  their 
(IchmI  of  the  21st  dav  of  March,  1878.  If  thev  were  able  to 
])ass  the  fee-simple,  and  did  i)ass  it  by  their  said  deed,,  or  if 
the  same  passed  by  operation  of  law,  then  the  plaintitt' 
shall  recover,  and  the  defendant  shall  accept  the  plaintiff's 
<leed  and  j)ay  the  purchase  money  agreeably  to  said  con- 
tract: otherwise,  the  defendant  shall  recover  his  costs  and 
be  discharged  from  his  obligation  to  purchase  the  land  in 
question. 


FEBRUARY  TERM,  1893.  3 


Starnes  r.  Hill. 


The  deed  from  William  A.  Holland  and  wife,  the  con- 
struction of  which  is  the  subject  of  this  controversy,  is  as 
follows: 

This  Indextuke,  made  this  the  id  day  of  April,  A.  I). 
iHTo,  between  William  A.  Holland  and  wife,  Mira  McD. 
Holland,  of  the  county  of  Buncombe  and  State  of  North 
Carolina,  of  the  first  part,  and  V.  A.  Moore,  trustee,  of  the 
second  part,  witnesseth: 

That  whereas,  on  the  —  dav  of  July,  1874,  the  said 
William  A.  Holland  and  wife,  Mira  McD.  Holland,  bar- 
gained and  sold  to  R.  O.  Patterson,  for  and  in  consideration 
of  one  thousand  dollars  ($1,000),  to  them  in  hand  paid  on 
said  last  named  day,  the  lot  hereinafter  described,  and  by 
writing  under  their  hands  and  seals  agreed  to  conyey  to  the 
sjiid  R.  O.  Patterson  by  good  and  sufficient  deed  the  same ; 
and  whereas,  the  purchase  money  has  been  paid  in  full,  and 
the  s{iid  R.  ().  Patterson  has  directed  that  the  deed  be  made 
to  ('.  A.  Moore,  the  party  of  the  second  part,-  for  said  lot  for 
the  us<*  and  trusts  and  purposes  hereinafter  mentioned  : 

Now,  therefore,  in  consideration  of  the  premises  and 
the  further  consideration  of  the  sum  of  one  dollar  to  said 
parties  of  the  first  part  in  hand  paid  by  the  said  party  of 
the  second  part,  the  said  parties  of  the  first  part  do  hereby 
give,  grant,  bargain,  sell  and  conyey,  and  by  these  presents 
have  bargained,  sold  and  conveyed  unto  the  said  party  of 
the  .second  part,  and  his  heirs  forever,  a  certain  lot  in  the 
town  of  Asheville,  etc.     (Here  follows  the  descripti(m). 

To  have  and  to  hold  to  the  said  party  of  the  second  part 
and  his  heirs  forever.  In  special  trust  and  confidence, 
however,  that  the  said  C.  A.  Moore  and  his  heirs  will  hold 
the  same  to  the  use  of  Madara  J.  Patterson  for  and  during 
the  time  of  her  natural  life,  and  in  the  event  that  the  said 
R.  0.  Patterson  shall  outlive  his  said  wife,  Madara  J.,  that 
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the  said  C.  A.  Moore  and  his  heirs  will  then  hold  the  same 
to  the  use  of  said  R.  O.  Patterson  for  and  during  the  term 
of  his  natural  life,  and  after  the  termination  of  the  said  life 
estates,  that  the  said  C.  A.  Moore  and  his  heirs  will  then 
hold  the  same  to  the  use  of  the  heirs  of  the  said  R.  O.  Pat- 
terson and  them  and  their  heirs  forever. 

And  the  said  William  A.  Holland  and  wife,  Mira  McI). 
Holland,  for  themselves  and  their  heirs,  do  hereby  covenant 
to  and  with  the  said  C.  A.  Moore  and  his  heirs,  that  they 
are  seized  in  fee-simple  of  the  said  premises,  and  that  they 
have  right  and  full  power  to  convey  the  same,  and  that  the 
same  is  free  from  all  incumbrances,  and  thev  do  further 
covenant  for  themselves,  and  for  their  heirs,  to  and  with 
the  said  C.  A.  Moore  and  his  heirs,  that  thev  will  warrant 
and  defend  the  title  to  the  said  premises  against  the  lawful 
claims  of  all  persons  whatsoever. 

Ix  WITNESS  WHEREOF,  the  Said  parties  of  the  first  j)art,  and 
C.  A.  Moore,  trustee  as  aforesaid,  have  hereunto  set  their 
hands  and  seals,  the  dav  and  date  above  written. 

Wm.  a.  Holland,  (Seal.) 

Mira  McI).  Holland,  (Seal.) 
(\  A.  MooRK,  (Seal.) 

On  the  21st  of  March,  1878,  the  above  described  land 
was  conveved  for  a  valuable  consideration  bv  ('.  A  Moore, 
trustee,  and  said  Robert  O.  Patterson  and  wife,  Madara  J., 
to  one  F.  E.  A.  Roberts  in  fee,  the  deed  containing  the  fol- 
lowing cov-enant:  **  And  tlie  said  Robert  O.  Patterson,  for 
himself  and  his  heirs,  covenants  to  and  with  the  said 
F.  K.  A.  Roberts  and  his  heirs,  that  he  and  the  said  Madara  J., 
his  wife,  and  the  said  (\  A.  Moore,  trustee  as  aforesaid,  are 
seized  in  fee  of  said  lands  and  have  the  right  to  convey  the 
same,  and  the  said  Robert  O.  Patterson,  for  himself  and  his 
heirs,  for  the  consideration  aforesaid  unto  the  said  F.  E.  A. 
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Roln^rts,  his  heirs,  will  forever  warrant  and  defend  'tlie  title 
to  the  said  lands  against  the  claims  and  demands  of  all 
other  persons  whatsoever/' 

It  further  appears  that  the.  plaintiff  thereafter  purchased 
the  sjiid  land  of  the  said  Roberts,  and  on  the  16th  of  Octo- 
l)er,  IHfU,  entered  into  a  contract  with  the  defendant  whereby 
the  defendant  contracted  to  purchase  the  same  of  the  plain- 
tiff for  the  sum  of  twenty  thousand  dollars,  executing  his 
note  to  plaintiff  for  said  sum,  payable  on  the  18th  of 
Xovember,  1891. 

This  action  is  brought  by  the  plaintiff  to  compel  specific 
I)erformance  of  the  (contract,  and  the  defendant  resists  the 
mme  on  the  ground  that  the  plaintiff  is  unable  to  execute 
to  him  a  title  in  fee  to  the  premises,  alleging  in  his  answer 
**  that  the  title  to  the  land  acquired  by  the  plaintiff,  and 
offered  by  the  plaintiff  to  this  defendant,  is  materially 
deftK:tive  and  imperfect,  and  that  the  plaintiff,  on  account 
of  said  defects,  hm  no  valid  title  ivhatsoever  to  said  land,  and 
camiot  specifically  perform  his  agreement  to  convey  to  this 
defendant  said  lot  of  land  by  a  good,  perfect  and  valid 
title,  and  that  therefore  the  defendant  ought  not,  in  equity 
and  good  conscience,  to  be  compelled  to  sj)ecifically  per- 
fonn  his  contract  to  purchase  the  land,  and  to  pay  said  note 
for  twenty  thousand  dollars  executed  for  the  purchase 
monev  thereof." 

The  plaintiff  in  his  reply  alleged  that  the  whole  of  the 
purchase  money  expressed  in  the  deed  to  C  A.  Moore  was 
paid  by  said  R.  O.  Patterson.  His  Honor  rendered  judg- 
ment again.st  the  defendant,  and  decreed  that  he  specifically 
perform  the  contract,  and  from  this  judgment  the  defendant 
appealed. 

W.  W.  Joneji,  for  plaintiff. 

(rudyer  &'  Maiiin,  for  defendant  (appellant). 
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Shkpheri),  C  J. :  It  is  well  .settled  that  "  in  limitations 
of  a  trust,  either  of  a  real  or  personal  estate,  *  *  *  the 
eonstruction  of  limitations  ought  to  be  made  according  to 
the  con.-'truction  of  limitations  of  a  Tegal  estate  unless  tin* 
intent  of  the  testator  or  author  of  the  trust  plainly  appears 
to  the  contrary/'     Fearne  Cont.  Rem.,  125, 

As  there  is  nothing  in  the  deed  from  W.  A.  Holland  ^nd 
wife  to  (\  A.  Moore,  trustee,  from  which  we  are  at  libery  to 
infer  an  intention  that  the  terms  therein  employed  were  to 
be  understood  in  anv  other  than  their  technical  sense,  it 
must  follow,  in  accordance  with  the  foregoing  principle, 
that  the  limitations  under  consideration  must  be  determined 
by  the  rules  of  the  common  law  applicable  to  limitations 
of  a  strictly  legal  character.  Under  the  i)rovisions  of  the 
deed  the  said  C.  A.  Moore  was  seized  in  fee  to  the  use  of 
Madara  J.  Patterson  during  her  natural  life,  and  ///  the 
event  that  R.  O.  Patterson  should  outlive  the  said  Madara, 
his  wife,  then  to  the  said  R.  ().  Pattei-son  for  and  during  the 
term  of  his  natural  life,  and  after  the  determination  of  the 
said  life  estates,  then  '*to  the  use  of  the  heirs,  of  said  R.  (). 
Patterson  and  them  and  their  heirs  forever."  The  deed 
under  which  the  plaintiff  claims  purports  to  convey  a  fee- 
simple,  and  was  executed  by  the  said  trustee  and  Madara  J. 
and  R.  O.  Patterson,  all  of  whom,  together  with  several 
children  of  the  said  Patterson  and  wife,  are  now  living. 

We  are  called  upon  to  define  the  interests  of  the  various 
parties  under  the  said  limitations,  and  more  especially  to 
determine  whether  the  parties  to  the  deed  just  mentioned 
could  convey  an  indefeasible  fee  in  the  premises.  It  is 
insisteil  by  the  plaintiff  that  R.  ().  Patterson  took  a  vested 
remainder  for  life  and  that,  as  the  limitation  over  was  to 
his  heirs,  he  was,  under  the  rule  in  Shelley's  case,  seized  of 
an  absolute  estate  in  fee-simple.  On  the  other  hand,  it  is 
argued  by  the  defendant  that  the  life  estate  of  the  said  Pat- 


FEBRUARY  TERM,  ix«m. 


Starnes  /*.  Hill. 


ii*rs(m  was  contingent  iipoii  the  event  of  his  surviving  his 
wife,  and  that  until  the  hai)pening  of  sueli  event  no  interest 
vcst'jd  in  him  which,  under  the  said  rule  of  law,  could  unite 
with  the  inheritance  Mt)  as  to  destrov  the  remainder  limited 

« 

to  liis  heirs,  who  would  take  as  purchasers  if  he  failed  to 
survive  his  said  wife. 

In  support  of  the  plaintiff's  contention  we  are  referred  y 
to  the  principle  laid  down  hv  Mr.  Fearne  {Hiipra^  217)  in  a 
[wissage  which  has  often  heen  (juoted  in  text-hooks  and  judi- 
cial  opinions,  but  seldom  accompanied  with  the  exj)lana- . 
tion  of  the  learned  author  in  its  immediate  connection. 
I  hid.,  216,  217.  The  language  is  as  follows  :  "  The  present 
capacity  of  taking  effect  in  possession,  if  the  ix)s.sessi()n  were 
to  hecome  vacant,  and  not  the  certainty  that  the  possession 
will  lHH.'ome  vacant  before  the  estatv  limited  in  renuunder 
deterniines,  universally  distinguishes  a  vested  remainder 
from  one  that  is  contingent."  It  is  urged,  that  inasmuch 
a^  the  death  of  Madara  J.  is  an  event  which  must  happen, 
and  as  R.  O.  Patterson  is  a  person  in  vMnr,  the  latter  would 
have  the  caj)acity  of  taking  the  possession,  should  the  j)re- 
(dling  estiite  of  the  said  Madara  J.  be  j)resently  determined 
l>y  her  death,  and  therefore,  under  the  foregoing  rule,  his 
(^tate  would  be  a  vested  remainder.  The  fallacv  of  the 
argument  may  be  found  in  the  failure  to  observe  that  at 
common  law  the  particular  estate  may  be  determined  dur- 
ing the  life-time  of  its  tenant  (as  by  forfeiture  or  surren- 
der, Fearne,  anpra,  217  ;  Tiedman  Real  Pro]).,  401  ;  4  Kent  ' 
Com.,  254),  in  which  case  it  is  entirely  clear  that  the  remain- 
der to  R.  O.  Patterson  would  be  defeated,  because*  tlie  fnnf 
U|Km  the  happening  of  which  his  interest  was  to  vest,  to-wit, 
the  survival  of  his  wife,  would  not  have  transpired  during 
the  continuance  of  the  i)articular  estate  (Fearne,  217:  2 
Minor  Inst.,  170,  171),  and  it  is  common  learning  that 
the  contingency  must   hapj)en   during  \ho  continuance  of 


8  IN  THE  SUPREME  COURT. 


StARVRS   r.    llll,!,. 


/ 


the  particular  estate,  or  eo  hfstanfi  it  determines.     2  Blk. 
Com.,  168. 

If  it  l>e  granted  for  the  purposes  of  this  argument  that 
no  merger  or  surrender  can  have  the  effect  of  destroying 
the  j)articuhir  estate  in  this  instance,  and  if  it  he 'said 
that  un<ler  the  modern  system  of  tenures  such  estate  mav 
no  h)nger  l)e  forfeited  as  in  feudal  times,  the  answer  is  that 
the  rule  which  distinguishes  a  vested  from  a  contingent 
remainder  has  for  centuries  heen  a  rule  of  [)roperty  of  the 
common  law,  and  ''to  disregard  rules  of  interpretation  sanc- 
tioned hv  a  succession  of  ages  and  hv  the  decisions  of  the 
most  enlightened  judges,  under  pretence  that  the  reason  of 
the  rule  no  longer  exists,  or  that  the  rule  itself  is  unreasou- 
ahle.  wouhl  not  only  i>rostrate  the  great  landmarks  of  proj)- 
erty,  but  would  introduce  a  latitude  of  construction,  bound- 
less in  its  range  and  pernicious  in  its  conseque]iees."  4 
Kent  (V>m.,  231.  ''We  have  many  laws,  the  origin  of 
which  cannot  at  this  distant  period  be  traced  at  all;  yet 
justly  should  we  laugh  at  the  man  urging  that  as  an  argu- 
ment against  the  ]>resent  validity  of  such  laws;  and  surely 
a  law  for  which  no  reason  at  all  now  apj)ears  has  no  more 
original  ground  in  the  present  state  of  things  than  a  law 
whose  origin  may  l)e  traced  up  to  a  circumstance  which 
does  not  now  exist."     Fearne,  -vipra,  87. 

In  P(rn)i  v.  Blakf  (1  W.  Bl.,  672,  and  note  i ;  4  Burrows, 
2579),  Judge  Blackstonk  remarked:  "  There  is  hardly  an 
ancient  rule  of  j)roperty  but  what  had  in  it  more  or  less  of 
feudal  tincture,"  and,  after  instancing  several,  he  observes 
tliat  "  whatever  their  parentage  was,  they  are  now  adopted 
by  the  common  law  of  England,  incorporated  into  its  body 
and  so  interwoven  into  its  policy,  that  no  court  of  justice 
in  this  kingdom  had  either  the  power  or  (he  trusted)  the 
inclination  to  disturb  them." 

In  view  of  the  fact  that,  except  where  changed  by  statute, 
the  rule  of  the  common  law  which  we  have  been  (liscussinir 
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is  trenenilly  recognized  and  acted  upon  in  all  its  rigor, 
repirdless  of  the  fact  that  some  of  its  reasons  no  longer 
exist,  there  can  he  no  serious  doubt  of  the  entire  applica- 
bility of  the  language  of  the  distinguished  jurists  from 
whom  we  have  quoted.  It  may  be  observed,  in  this  con- 
lUH'tioii,  that  waste  is  still  recognijjed  by  the  laws  of  this 
State  as  a  ground  of  forfeiture.  The  Code^  §624;  Sherrill  v. 
nnutor,  107  X.  C,  630. 

We  return  to  the  rule  as  laid  down  bv  Fearne.  This  V 
mav  he  illustrated  bv  a  limitation  to  A  for  life,  and  then  to 
B  for  hfe.  Now,  here  B  may  die  before  A,  in  which  event 
he  would  never  actually  enjoy  the  possession,  but  during  his 
life  he  has  **  a  fixed  right  of  future  enjoyment''  (4  Kent 
Com.,  203)  which,  upon  the  determination  of  A's  estate, 
whether  by  death  or  otherwise,  entitles  him  to  the  imme- 
«liate  possession  irrespective  of  the  concurrence  of  any  col- 
lateral contingency,  and  his  remainder  is  therefore  vested, 
hi  other  words,  the  term  '*  vested  remainder  "  im})orts  ex  in 
termini  '' n  present  title"  in  the  remainderman.  So  that  if 
the  limitation  in  the  above  illustration  had  been  to  B  and 
his  heirs,  the  latter  would  have  taken  although  B  had  died 

• 

before  A.     In  Gray  on  Perpetuities,  63,  the  learned  author 
thus  distinguishes  a  vested  from  a  contingent  remainder : 
**  A  remainder  is  vested  in  A  when,  throughout  its  contin- 
uance, A,  or  A  and  his  heirs,  have  the  right  to  the  imme- 
diate i)ossession,  whenever  and  hoxvever  the  preceding  estates 
detennine,  or,  in  other  words,  a  remainder  is  vested  if,  so 
long  as  it  lasts,  the  only  ob.stacle  to  the  right  of  immediate 
{K)?«session  by  the  remainderman  is  the  existence  of  the  pre- 
ceding estates ;  or  again,  a  remainder  is  vested  if  it  is  sub- 
ject to  no  condition  precedent,  save  the  determination  of  the    ^  V 
preceding  estates."     Fearne,  217  ;  1  Cruise  Real  Prop.,  211"^ 
Tiedman  Real  Prop.,  401  ;  2  Washburn  Real  Prop.,  595. 
In  accordance  with  these  principles  Blackstone  (2  Vol., 
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171)  puts  a  case  '*  on  all  fours  "  with  the  one  before  us,  and 
declares  the  limitation  to  be  a  contingent  remainder.  **  A 
remainder  (he  remarks)  may  also  be  contingent  where  tlie 
person  to  whom  it  is  limited  is  fixed  and  certain  but  the 
ei^ent  upon  which  it  is  to  take  effect  is  vague  and  uncertain ; 
as  where  land  is  given  to  A  for  life,  and  in  case  B  survives 
him,  then  with  the  remainder  to  B  in  fee ;  here  B  is  a  cer- 
tain person,  but  the  remainder  to  him  is  a  contingent 
remainder,  depending  upon  a  dubious  event,  the  uncertainty 
of  his  surviving  A.  During  the  joint  lives  of  A  and  B  it. 
is  contingent,  and  if  B  dies  first,  it  can  never  vest  in  his 
heirs,  but  is  forever  gone.  But  if  A  dies  first,  the  remain- 
der to  B  becomes  vested.''  1  Cruise,  supra,  205;  Boone 
Heal  Prop.,  174;  Bamforth  v.  Bamforth,  123  Mass.,  282. 

It  is  true  that  the  law  favors  the  vesting  of  estates,  and  in 
manv  instances  the  Courts  have  construed  limitations  to  be 
conditions  subse(iuent  instead  of  conditions  precedent. 
Thus,  "  on  a  devise  to  A  for  life,  remainder  to  his  children  ; 
but  if  any  child  dies  in  .the  life-time  of  A,  his  share  to  go  to 
those  who  survive;  the  share  of  each  child  is  said  to  be 
vested  subject  to  be  divested  by  its  death.  But  on  a  devise 
to  A  for  life,  remainder  to  such  of  his  children  as  survive 
him,  the  remainder  is  contingent."  Crray,  supra,  108.  The 
distinction,  says  the  same  author,  is  that  "if  the  conditional 
element  is  incorporated  into  the  description  of  the  gift  to  the 
remainderman,  then  the  remainder  is  contingent;  Jjut  if 
after  the  words  giving  a  vested  interest  a  clause  is  added 
divesting  it,  the  remainder  is  vested."  Several  of  the 
authorities  cited  bv  counsel  fall  within  the  latter  branch  of 

A. 

the  proposition  and  clearly  have  no  bearing  upon  this  case, 
as  no  ingenuity  is  e(4ual  to  the  task  of  construing  the  pres- 
ent limitation  as  one  vesting  a  present  interest  subject  to 
be  divested  upon  a  condition  subseciuent.  It  is  plain  that 
if  it  vests  at  all,  it  must  remain  vested.     The  cases  cited 
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fn»m  our  Reports  do  not  in  the  least  impinge  upon  the  prin- 
ciple we  have  stated.  li\  McNeely  v.  McNeeb/,  82  N.  C,  183, 
a  tes-tator,  **  after  devising  to  his  wife  for  life,  gave  all  the 
lands  *  that  I  have  to  mv  son  Billy,  at  the  death  of  his 
mother,  by  him  seeing  to  her.'  '*  The  Court  held  that  the 
words  ''  by  him  seeing  to  her  '*  were  not  operative  as  a  con- 
dition precedent,  but  was  the  mere  expression  of  a  wish  that 
he  j«hould  take  care  of  his  mother.  It  was  therefore  prop- 
erly held  to  be  a  vested  remainder.  In  Brinson  v.  Wharton, 
^  Ire<l.  Eq.,  80,  the  decision  was  influenced  entirely  by  the 
(tJiistruction  of  the  will.  It  was  declared  that  the  testator 
intended  to  give  the  property  to  h'm  wife  during  her  life 
and  then  to  his  children,  to  be  equally  divided  between 
them,  with  a  proviso  that,  if  his  wife  should  marry,  her  par- 
ticular estate  in  the  whole  should  determine  and  she  would 
l)e  entitled  to  a  child's  part.  Under  this  construction,  it  was 
of  course  held  that  the  children  took  a  presoit  interest  to  be 
eJijoyed  in  the  future,  that  is,  after  the  determination  of  the 
estate  given  to  the  wife,  subject  only  to  the  contingency  of 
letting  in  the  wife  as  to  one  share  of  the  particular  estate 
detennined  by  her  marriage.  **  This  contingency  (says  the 
Court)  not  having  happened  is  out  of  the  case,  and  it  is 
the  ordinary  one  of  a  gift  to  a  widow  for  life,  and  then  to  the 
children  to  be  equally  divided."  We  are  unable  to  see  how 
this  case  is  authority  for  the  position  that  a  remainder  lim- 
ited uix)n  a  precedent  condition  can  be  vested  until  such  a 
condition  is  fulfilled.  In  Riven  v.  Frizzle,  8  Ired.  Ecj.,  237, 
the  Court  simply  decided  that  the  words  '*  after"  or  **upon  " 
the  death  of  a  person  "do  not  make  a  contingency,  but 
merely  denote  the  commencement  of  a  remainder  in  point 
of  enjoyment."  There  could  hardly  be  found  in  the  lan- 
guage words  w^hich  more  aptly  express  a* contingency  than 
those  used  in  the  present  case.  In  El  wood  v.  Plummer, 
"i^  N.  ('.,  392,  the  land  was  devised  in  trust  for  "  two  of  tlie 
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testator's  daughters  during  their  natural  life-time,  to  be 
ecjually  divided,  and  after  the  death  of  either,  in  trust  in 
part  for  her  three  grandchiklren  until  the  death  of  the  other 
daughter,  at  which  time  said  [)lantation  is  to  be  equally 
divide<l  ])etween  said  three  grandchildren,  of  whom  R.  A. 
Plummer  was  one/'  The  Court  said  that  **  both  the  object 
of  the  gift  and  the  event  of  its  full  enjoyment  are  certain, 
which  makes  a  vested  remainder."  Here  there  was  no  con- 
dition precedent  to  the  vesting  of  the  remainder,  and  there 
was  a  present  capacity  to  take  effect  upon  the  determination, 
in  whatever  manner,  of  the  life  estates.  We  cannot  see 
how  any  of  these  decisions  are  in  point.  Neither  do  we  find 
anything  in  the  other  cases,  to  which  we  have  been  referred, 
that  can  be  regarded  as  authority  against  so  well  settled  a 
principle  of  the  common  law  as  that  which  we  have  stated. 
In  Croxafl  v.  Sherard,  5  Wall.,  288,  cited  for  plaintiff,  it 
was  said  that  **  where  an  estate  is  granted  to  one  for  life,  and 
to  such  of  his  children  as  should  be  living  after  his  death,  a 
present  right  to  future  possession  vests  at  once  in  such  as 
are  living,  subject  to  open  and  let  in  after-born  children, 
and  to  be  divested  as  to  those  who  shall  die  without  issue." 
Similar  decisions  were  made  by  the  Supreme  Courts  of  Ala- 
bama and  Illinois,  and  all  of  them  have  been  severely  criti- 
cized by  eminent  authority.  Mr.  Gray  (mpra,  107,  note  2) 
suggests  that  in  these  cases  **  an  expression  of  opinion  upon 
the  point  in  (question  was  not  really  necessary  to  a  decision 
upon  the  merits.  At  any  rate  (he  remarks)  it  would  seem 
that  these  decisions,  as  well  as  those  in  Indiana  and  New  . 
Yqrk,  present  an  exceptional  view  of  the  common  law  con- 
ception of  a  remainder  in  other  jurisdictions."  While  the 
cases  are  not  directly  in  point,  it  may  be  well  to  add  that  their 
reasoning  seems  to  be  identical  with  the  New  York  decis- 
ions, based  upon  statutory  definitions  and  in  reliance  upon 
Chancellor  Kent's  statement  that  the  statutorv  definition 
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express(^Kl  the  common  law  notion  of  a  vested  remainder. 
Mr.  (imy  {mpra)  further  remarks  that  it  is  doubtful  whether 
<\M'h  legislation  was  intended  to  change  the  common  law; 
hut  he  savs  *'  the  Courts  have  decided,  and  it  would  seem 
i-orrectlv,  that  it  has  done  so."  Tliis  latter  view  seems  to 
U'  the  correct  one  (Moore  v.  Littelly  41  N.  Y.,  66),  and  there- 
fore destroys  the  force  of  decisions  based  upon  or  influ- 
i*n«Hi  by  such  statutory  definitions,  and  practically  leaves 
iiothinjj  which  -seriously  conflicts  with  the  common  law 
{irinciples  which  we  have  enunciated. 

We  are  therefore  of  the  oj)inion  that  R.  ().  Patterson  took 
l»ut  H  c(mtingent  remainder,  and  that  until  the  happening 
of  the  contingency,  the  rule  in  Shelley's  ca.se  could  not  oper- 
slW  j<oas  to  defeat  the  contingent  remainders  of  his  heirs  as 
imn'hasers,  (Jranting,  however,  that  the  limitation  could 
jMissibly  be  construed  to  vest  in  him  a  present  interest  so  as 
to  put  in  operation  the  rule  in  Shelley's  case,  still  he  "would 
take  but  a  defeasible  estate,  as  under  all  of  the  authorities 
his  failure  to  survive  his  wife  would  operate  (if  we  can  ven- 
ture to  use  the  expression  in  reference  to  such  a  limitation) 
a^  a  condition  subsequent,  by  which  his  estate  would  be 
<liveste<l  in  favor  of  the  said  heirs.  So,  treating  the  limitati(m 
«*ither  way,  the  plaintiff  has  not  acquired  such  an  absolute 
t^tate  in  fee  as  is  necessary  to  enable  him  to  comply  with 
the  tenns  of  the  contract  which  he  seeks  to  enforce  against 
the  defendant. 

It  may  further  be  observed  that  the  position  that  the  vyar- 
rantv  in  the  deed  of  the  life  tenant  can  defeat  the  remain- 
<hTof  t'iie  «iid  heirs  bv  wav  of  rebutter,  is  whollv  untenable. 
The  rfx//>,  §13;U;  Moore  v.  Parker,  12  Ired.,  12;i. 

2.  We  will  now  endeavor  to  ascertain  the  interests  of  the 
jtarties  in  the  event  that  R.  O.  Patterson  should  survive  his 
wife,  and,  while  under  the  view  we  have  taken,  we  might 
nlistain  fmm  doing  so,  yet,  as  the  answer  denies  that  the 
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phiintifF  has  any  "  valid  title  whatever  to  the  land,"  and  the 
parties  may  be  left  somewhat  at  sea  in  respect  to  their  rights 
under  the  limitations  in  the  deed,  and  a  construction  at 
this  time  may  avoid  future  litigation,  we  have  concluded  to 
proceed  further  in  the  discussion  and  pass  upon  the  remain- 
ing  questions  presented  in  the  record.  AVe  are  all  the  more 
inclined  to  pursue  this  course  because  it  involves  the  con- 
sideration of  a  (juestion  which  was  thoroughly  argued  by 
counsel,  and  the  determination  of  which  is  of  serious  inter- 
est to  the  profession. 

The  question  is  whether  the  rule  in  Shelley's  case  still 
obtains  in  North  Carolina?  It  is  insisted  that  this  ancient 
rule  of  law  was  abolished  in  1854  by  section  5,  chapter  43, 
of  the  Revised  Code,  which  provision  was  brought  forward 
and  now  constitutes  section  1329  of  the  present  Code.  As 
the  existence  of  the  rule  has  for  many  years  been  unques- 
tionably recognized  in  North  Carolina  as  one  of  the  "  liga- 
ments of  property  ''  (the  only  doubt  upon  the  subject  having 
been  suggested  by  dicta  of  comparatively  recent  date),  and 
under  it  manv  titles  have  vested  and  been  transferred,  the 
(juestion  now  presented  is  one  of  very  great  importance 
and  demands  the  most  serious  consideration  of  the  Court. 
Before  attempting  a  construction  of  the  provision  referred 
to,  it  may  be  well  to  make  some  general  observations  upon 
the  probable  origin  and  policy  of  the  rule  in  order  to  ascer- 
tain, if  we  can,  whether  it  be  in  accord  with  the  general 
current  of  enlightened  jurisprudence  in  modern  times  and 
more  especially  with  the  policy  of  our  own  laws.  It  is 
believed  that  such  an  inquiry  may  lend  us  valuable  aid  in 
our  efforts  to  discharge  the  delicate  and  responsible  duty  of 
interpreting  the  legislative  will. 

The  rule  under  consideration  takes  its  name  from  an 
early  case  decided  in  the  reign  of  Queen  Elizabeth  (Shelley's 
C-ase,  1  Rep.,  94),  though  it  was  at  that'  time  considered  as. 
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an  aneieiit  dogma  of  common  law  and  has  been  traced  hv 
Justice  Blackstone  to  a  case  decided  in  the  reign  of  Edward 
II.  The  earliest  intelligible  decision  upon  the  subject,  how- 
eA'er,  is  to  be  found  in  the  case  of  the  Provost  of  Beverly, 
ill  the  time  of  Edward  III.,  and  reported  in  the  Year  Books, 
ill  which  the  rule  is  substantially  declared  as  in  Shelley's 
aisA  Various  theories  have  been  suggested  as  furnishing 
a  nni.-^jii  for  the  rule  in  the  first  instance,  some  authors  with 
much  plausibility  tracing  it  to  the  same  principle  which 
applied  originally  to  "heirs"  when  used  in  a  conveyance. 
"It  was  at  first  understood  that,  in  case  of  such  a  limita- 
tion, the  estate  was  in  fact  to  go  to  the  heirs  of  the  grantee 
namwl;  that  though  he  had  a  right  to  enjoy  it  during  life, 
he  had  no  right  to  cut  off  the  descent  by  alienation,  and 
that  when,  therefore,  the  word  *  heirs '  in  the  progress  of 
♦•states  came  to  be  regarded  as  a  mere  term  of  limitation, 
^iviii^  the  grantee  a  complete  ownership  with  an  unre- 
>trieted  right  of  alienation,  it  was  not  easy  to  distinguish 
ln'twei^n  a  case  where  the  limitation  was  to  one  and  his 
heirs,  and  that  where  it  was  to  him  for  life,  and  after  his 
death  to  his  heirs,  the  effect  at  common  law  being  the  same 
in  lK)th  forms  of  limitation."  2  Wash.  Real  Prop.,  647; 
Williams  Real  Prop.,  254. 

Xor  does  it  seem  that  this  result  worked  any  particular 
hardship  to  the  heir,  as  in  those  days  ready  money  was 
extremely  scarce  and  the  alienation  of  lands  assumed  the 
f(»mi  of  perpetual  leases,  granted  in  consideration  of  certain 
ser\'iees  or  rents  reserved  to  the  grantor  and  his  heirs ;  and, 
as  such  services  or  rents  descended  to  the  heir,  it  was  not 
'•^>  ^reat  a  disadvantage  to  him  as  at  first  might  be  supr 
[«»sed.     Williams  Real  Prop.,  39. 

It  is  not  to  be  doubted  that  this  construction  was  aided 
and  greatly  strengthened  by  other  considerations  such  as 
the  prevention  of  frauds  upon  feudal  lord  and  specialty 
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creditors  (2  Fearue,  ch.  12,  sec.  3),  the  prevention  of  the 
inheritance  from  being,  as  was  su{)i)osed,  in  abeyance  (Jus- 
tice Blackstone's  argument  in  Perrin  v.  Blake,  in  Ex. 
Chamber,  2  Burr.,  11,000),  and  to  preserve  tlie  marked  dis- 
tinction between  title  by  descent  and  purchase.  Hargrave 
Law  Tracts.  ^*But  whatever  may  have  been  the  grounds 
of  the  rule  in  its  origin,  another  reason  subsecjuently  existed 
as  an  inducement  to  the  preservation  of  the  rule  from  leg- 
islative abolition  and  judicial  discouragement,  after  the 
feudal  reason  had  ceased  with  the  feudal  system  itself,  and 
that  subscHjuent  reason  is  the  Hemre  to  fanlitaie  alienation  by 
vesting  the  inheritance  in  the  ancestor,  instead  of  allowing 
it  to  remain  in  abevance  until  his  decease."  2  Fearne, 
sec.  421. 

In  Perrin  v.  Blake,  snpra,  Justice  Blackstonk  said: 
^'Another  foundation  of  the  rule  j)rol)ably  was  laid  in  a 
principle  diametrically  opposite  to  the  genius  of  feudal 
institutions,  namely,  a  desire  to  facilitate  the  alienation  of 
land,  and  to  throw  it  into  the  track  of  commerce  one  gen- 
eration sooner  by  vesting  the  inheritance  in  the  ancestor.'' 
See,  also,  Rawles*  Note,  Williams  Real  Prop.,  2o3. 

In  Polk  V.  Farriiij  30  Am.  Dec,  400,  Rkksk,  J.,  in  a  very 
able  opinion  in  vindication  of  the  rule,  uses  this  language: 
^'  It  is  a  rule  or  canon  of  property,  which,  so  far  from  being 
at  war  with  the  genius  of  our  institutions  or  with  the  lib- 
eral and  commercial  s[)irit  of  the  age,  which  alike  abhor 
the  locking  up  and  rendering  inalienable  real  estate  and 
other  proi)erty,  seehis  to  be  in  perfect  harmony  with  both.  It 
is  owing,  perhaps,  to  this  circumstance  that  the  rule,  a  gothic 
column  found  among  the  remains  of  feudality,  has  been 
preserved  in  all  its  strength  to  ai<l  in  sustaining  the  fabric 
of  the  modern  social  system."  In  Hillman  v.  Bam^laugh, 
53  Am.  Dec,  474,  the  distinguished  Chief  Justice  (tibsox 
says:  "Though  of  feudal  origin,  it  is  not  a  relic  of  barbu- 
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rism,  or  ii  part  of  the  rubbish  of  the  dark  ages.  *  *  * 
It  has  other  than  feudal  objects,  to-wit,  the  unfettering  of 
uirtates,  by  vesting  the  inheritance  in  the  ancestor  and  making 
it  alienable  a  generation  sooner  than  it  otherwise  would  be.*' 
That  this  n^sult  accords  most  thoroughly  with  the  general 
tendency  of  juridical  evolution  is  a{)[)arent  from  the  prog- 
n^<  of  the  law  and  the  gradual  falling  away  of  entails 
and  other  restraints  on  alienation  from  the  times  of  Henrv  I. 

• 

to  the  pri*sent.  It  seems  clear  that  in  a  highly  complex 
state  of  society,  with  greatly  diversified  industries  and 
immense  commercial  activities,  it  would  be  desirable  to 
n*niove  every  clog  on  the  free  and  easy  alienability  of  all 
kinds  of  [)roperty,  and  that  such  has  been  the  spirit  of  the 
legislation  in  this  State  is  manifest  from  a  perusal  of  the 
various  statutes  enacted  upon  the  subject. 

We  are  not  unaware  of  the  fact  that  in  some  of  the  States 
the  rule  hits  been  partially,  if  not  wholly,  abolished.  Such 
legislation  was  probably  influenced  by  the  presumed  lack  of 
conformity  with  the  supposed  intention  of  the  grantor  or  tes- 
tator: but  to  this  it  has  been  answered  that  '*when  a  case 
arisH^s  fulfilling  the  re(iuiremeuts  for  the  application  of  tlie 
rule,  it  is  jiot  again.st  the  intention  of  the  testator.  It  is  only 
applicable  when  the  intention  of  the  testator  has  be<ni  dis- 
eovered  by  the  ordinary  canons  of  descent.''  2  F'earne,  s(h- 
tion4iJ4.  '*The  rule  is  not  a  means  to  dm-over  the  Intentuni 
of  the  grantor  or  testator,  but,  supjmsing  the  intention  as((T- 
taintnl,  the  rule  eontroU  it,  so  far  as  it  is  repugnant  to  the 
policy  of  the  law,  giving  effect  to  {\\(}  general  and  ////a/,  rather 
than  the  more  particular  and  prescrihse*!,  intent.  The  party 
making  such  a  limitation  has  in  his  mind  two  purposes, 
which  are  legally  in  conflict.  One  is  to  give  the  ancestor 
only  a  life  estate;  the  other,  to  limit  the  land  to  his  Ikmps 
e<»llectivelv,  and  in  indefinite  succession.  These  two  intents 
(■anmit  stand  together  without  more  or  less  of  fieiierul  inis- 
2— Vol.  112 
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cliic^f  to  tlio  public  welfare,  an<l  the  rule  i)reVHil.s  simply  to 
.sul)onlinate  the  j)articular  and  apparently  less  important 
(lesij^n  of  limiting  the  arreestor's  interest  to  a  life  estate,  to 
the  more  comprehensive,  and  probably  the  preferred,  pur- 
pose of  transmitting  the  inheritance  in  the  manner  indi- 
cated." 2  Minor  Inst.,  .'^95,  cited  with  a))proval  in  LfaHiern 
V.  a  my,  9()  N.  (\,r)48. 

As  the  Courts  are  astute  in  discovering-  the  intention  from 
the  context  of  tlie  conveyance  and  readily  give  effect  to 
everv  word  from  which  such  intention  can  reasonablv  and 
legitimately  be  inferred,  it  does  not  often  occur  that  the 
apjdication  of  the  rule  has  the  effect  of  subverting  the  real 
intention  of  the  grantor  or  testator.  Hut  granting  that  it 
does,  it  is  urged  with  great  force  that  particular  instances  of 
hardship  can  better  be  endured  than  the  unceiiainty  and 
confusion  of  titles  resulting  from  sudden  and  radical  changes 
in  well-settled  rules  of  proj)erty.  In  reference  to  this  vcfv 
question,  Chancellor  Kent  remarks  that  **it  is  a  question 
for  ex|)erience  to  decide  whether  the  attainable  advantages 
suggested  by  a  change  in  the  law  will  overbalance-  the 
inconvenience  of  increasing  fetters  uj)on  alienation  and 
shaking  confidence  in  law  by  such  an  entire  and  com[)lete 
renunciation  of  a  settled  rule  of  property  memorable  for  its 
antiquity  and  for  patient  cultivation  and  discipline  which 
it  has  received."  4  Com.,  2;i;i.  **Cert^iin  established  maxims 
as  to  the  legal  import  and  effect  of  technical  expressions 
will  render  the  decisions  of  titles  to  property  as  little 
dependent  as  the  nature  of  things  will  admit  upon  the 
occasional  opinion,  humor,  ingenuity  or  caprice  of  the 
Judge,  and  are  therefore  the  most  proper  and  sure  grounds 
for  titles  to  rest  and  <l(;pen(l  u})on.  Titles  so  founded  may 
be  easily  and  clearly  ascertained,  and  under  them  a  perma- 
nent peaceful  enjoyment  may  be  expected."      1  Fearno,  171 

It  mav  be  further  observed  that  the  rule  in  Shel lev's  cast* 
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i.'*  by  no  means  the  only  principle  of  law  which  may  thwart 
the  intention  of  the  grantcn-  or  testator  in  the  interest  of 
public  policy;  as  for  instance,  tlie  intention  cannot  change 
the  rule  aj^ainst  perpetuities,  nor  impose  a  general  restraint 
upon  alienation.  If  tlie  views  of  the  eminent  jurists  and 
authors  from  whom  we  have  so  liberally  quoted  be  sound, 
there  is  certainly  no  reascni  for  lookin<i:  upon  the  rule  with 
disfavor,  but,  on  the  contrary,  it  is  highly  useful,  and  should 
be  jealously  guarded  and  preserved. 

But  whatever  may  he  the  better  j)olicv  (and  this  it  is  not 
our  province  to  determine),  its  great  anti(|uity  and  general 
prevalence,  as  w(»ll  as  its  earnest  eJidorsement  by  so  many 
jjreat  lawyers  of  the  present  as  of  past  centuries,  should 
alone  be  sufficient  to  entitle  it  to  a  fair  and  patient  hearing 
when  the  question  of  its  abolition  arises  uj)on  the  construc- 
tion of  a  statute  which,  for  the  particular  purpose  for  which 
ft  is  now  invoked,  must  be  regarded  as  obscurely  worded 
and  sufficiently  ambiguous  to  admit  of  au  entirely  <lit!erent 
application. 

This  "ancient  landmark  of  the  law"  was,  we  believe,  on 
a  celebrated  occasion,  shown  but  slight  respect  by  so  great 
a  Judge  as  Lord  Mansfield,  but  the  controversy  which  imme- 
diately sprang  up  between  his  Lordshij)  and  Mr.  Fearne  did 
not,  it  is  said,  result  to  the  advantage  of  the  former,  and  the 
rule  was  more  firmly  settled  than  ever  in  the  juri.sprudence 
of  England.     See  Campbell's  Life  of  Mansfield. 

We  will  now  attempt  a  construction  of  the  act  in  ([uestion : 

"Any  limitation  by  deed,  will,  or  other  writing,  to  the 
hnrsof  a  living  person,  shall  be  wustrued  to  \)o  to  the  chil- 
dren of  sucli  person,  unless  a^  c()ntrai;v  intention  a|)i)ears^ 
l>y  the  deed  or  the  will."     Rev.  Code,  ch.  4:1,  §:> ;   Thr  ('nd(\ 
51325: 

The  word  *Mimitati(m"  has  two  well-known  and  distinct 
meanings:  in  the  one,  the  primary  meaning,  it  signifies  a 
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marking  out  the  bouiuls  or  limits  of  the  estate  created;  in 
tlie  other,  it  signifies  simply  the  creation  of  an  estate  (2 
Fearne,  §24),  and  it  is  evidently  used  in  the  secondary  sense 
in  the  above  act.  It  will  appear  hereafter  that  its  framers 
had  a  very  definite  purpose  in  view,  and  it  seems  that,  fti 
effectuating  this  purpose,  they  endeavored  to  avoid  any 
interference  with  the  rule  in  Shellev's  case.  This  must  be 
apparent,  because  the  rule  hatJ  nothing  whatever  to  do  with 
limitations  to  the  heirs  of  a  persim  an  lens  there  is  a  precedent 
limitation  of  a  freehold  estate  to  that  permn^  and  yet  the  jjct 
does  not  make  the  slightest  reference  to  this  essential  ele- 
ment of  the  said  rule.  It  is  impossible  to  suppose  that  the 
gentlemen  who  prepared  the  Revised  Code  and  incorpo- 
rated this  section,  should  have  been  inattentive  to  this  defect 
if  it  had  been  their  purpose  to  abrogate  the  rule.  Their 
abilities  and  learning  need  no  eulogy  from  us  ;^  they  are 
a  part  of  the  heritage  of  the  legal  profession  of  this  Stat(^, 
of  which  we  may  be  justly  proud.  And  this  is  a  j)oint 
which  may  be  very  strongly  insisted  upon,  that  if  these  Com- 
missioners had  intended  to  abolish  the  rule,  they  could  have 
done  it  and  would  have  done  it  in  such  a  manner  as  to 
leave  no  doubt  upon  the  subject.  That  there  is  a  doubt  is 
the  most  powerful  reason  for  sustaining  the  rule.  Acts 
abridging  the  common  law  nmst  be  strictly  construed  (1 
Kent  Com.,  464),  "for  it  is  not  to  be  presumed  that  the  Leg- 
islature intended  to  make  anv  innovation  of  the  c(mimon 

« 

law  further  than  the  case  absolutely  retjuired.  The  law 
rather  infers  that  the  act  did  not  intend  to  make  any  alteni- 
ti(m  other  than  what  is  specified,  and  besides  what  has  been 
plainly  pronounced,  for  if  the  Parliament  had  had  that 
design,  it  is  naturally  said  they  would  have  expressed  it.'' 
Potter's  Dwarris,  185;  Brofrn  v.  lirrrj/,  :]  Dall.,  365;  Shaw 
V.  Railroad,  101  C.  S.,  5 5 7. 

The  very  important  omission,  to  which  we  have  adv(»rted. 
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is  rendered  .still  more  significant  when  it  is  considered  that 
in  all  of  the  statutes  abolishing  the  rule,  which'  we  have 
k^n  able  to  examine,  there  is  an  express  reference  to  the 
precedent  life  e^itate  given  in  the  same  conveyance  in  which 
there  is  a  limitation  to  the  heirs  of  the  life  tenant.  This 
will  .strikingly  api)ear  from  an  examination  of  the  statutes, 
of  which  we  give  the  following  as  illustrations : 

The  Virginia  Code  (I80O)  enacts  that  "when  any  estate, 
real  or  personal,  is  given  by  deed  or  will  to  any  j)erson  for 
hi:*  life,  and  after  his  death  to  his  heirs,  or  to  the  heirs  of 
his  hodv,  the  convevance  shall  be  construed  to  vest  an 
estate  for  life  only  in  such  person,  and  a  remainder  in  fee- 
simple  in  his  heirs  or  the  heirs  of  his  body." 

hi  New  York  it  is  provided  that  "when  a  remainder 
shall  be  limited  to  the  heirs  or  heirs  of  the  body  of  a  person 
to  whom  a  life  estate  in  the  same  premises  shall  be  given,  the 
l>ersons  who,  on  the  termination  of  the  life  estate,  shall  be 
the  heirs  or  heirs  of  the  bodv  of  such  tenant  for  life,  shall 
U'entitleil  to  take  as  purchasers,  by  virtue  of  the  remainder 
M»  limited  to  them.''     4  Kent.  2:J2. 

In  Maine.  New  Hami)shire,  and  several  other  States  in 
which  the  rule  has  been  abolished,  the  statutes,  while  differ- 
ing in  phraseology,  all  contain  provisions  substantially 
similar  to  those  we  have  reproduced. 

Another  argument  against  the  construction  contended 
for  is,  that  in  a  large  number  of  cases  arising  under  the 
rule,  perhaps  the  majority,  the  words  of  the  act  can  have  no 
operatiou.  As  an  illustration  of  our  meaning,  take  the  case 
of  a  limitation  to«A  for  life,  and  after  his  death  to  his  heirs. 
A  never  has  any  children,  and  consequently  there  are  no 
heirs  (of  that  sort)  to  be  construed  into  children.  It  is 
plain  that  the  case  nmst  be  left  as  at  common  law ;  that  is, 
A  Hnll  take  a  fee.  In  other  words,  the  rule  in  Shelly 's  case 
i-*  applicable  to  evenj  cane  where  an  estate  is  limited  to  one 
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for  liiV\  witli  a  ronuiinder  to  the  lieirs  of  tlio  fii'st  taker, 
whether  the  tenant  for  life  has  ehihlren  or  not ;  l)ut  the  act, 
hv  its  verv  terms,  can  onlv  extend  to  those  eases,  if  to  anv, 
in  whieh  the  first  taker  has  children.  The  alleged  abroga- 
tion, therefore,  is  hy  no  means  coextensive  with  the  rule, 
as  is  the  ettect  of  the  statutes  to  which  we  have  referred, 
These  statutes  are  framed  so  as  to  prevent  any  enlargement 
of  the  life  estate  even  if  there  be  no  children,  and  to  confer 
a  rcinaiuder  upon  such  ])ei'sons  as  shall,  in  any  sense,  be  the 
heirs  of  the  life  tenant.  Can  it  be  inferred  that  such  pro- 
found lawyers  as  our  Code  Commissioners  would  attempt  to 
abolish  such  a  well-known  and  firmly  established  princi- 
ple of  the  common  law  by  an  act,  the  words  of  which  they 
knew  couhl  reach  only  a  few  of  the  great  number  of  cases 
under  the  rule,  es))ecially  when  tlie  words  can  find  a  much 
more  direct  and  natural  interpretation,  as  we  will  presently 
attemj)t  to  show? 

The  inap])licability,  however,  of  the  words  of  the  act  to 
the  rule  under  consideration,  seems  to  us  to  be  placed  beyond 
question  by  the  fact  that  they  are  eipnilly  applicable  to 
ordinary  limitations  in  fee-simple;  and  we  do  not  suppose 
that  anv  one  will  seriouslv  contend  that  the  act  abolished  fee- 
simj)le  estates  generally.  If  an  estate  to  A  for  life,  remain- 
der to  the  heirs  of  A,  he  having  living  children,  is  con- 
verted into  an  estate  for  life  in  A,  with  a  vesti^l  remaini 
in  his  children  bv  the  words  of  an  act  which  savs  that  "in 
every  limitation  to  the  heirs  of  a  living  person,  the  word 
lieirs  shall  be  construed  to  mean  children,"  whv,  mav  it  be 
asked,  <l()es  not  the  same  act  convert  an  estate  to  A  and  his 
heirs,  he  having  living  children,  into  an  estate  in  common 
in  A  and  his  children?  Certainlv  a  limitation  to  A  and 
his  children,  he  having  living  children,  will  create  a  ten- 
ancv  in  common  in  A  and  his  children,  and  surelv  the 
Connnissioners  did  not  intend  any  such  startling  result. 
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Courts  will  restrain  the  literal  meaning  of  a  statute  if  its 
words  w<mlcl  extend  to  eases  not  intended  by  the  Legislature. 
*\Sclre  hycii  non  hw  r^t  vvrha  earn  in  frncrc  ned  rim  ar  jmtedniem, 
and  the  reason  and  tlie  intention  of  the  lawgiver  will,  eon- 
trol  the  striet  letter  of  the  law,  when  the  latter  would  lead 
to  a  palpable  injustiee,  eontradietion  and  absurdity/'  1  Kent 
Com.,  4H2 ;  Potter's  Dwarris,  209,  note ;  Rrnvrr  v.  Blau(/h,  14 
Peters,  178;  Lieber  Hermeneutics,  45. 

And  here  it  may  not  be  inappropriate  tosiiy  that  it  seems 
to  Ik*  the  opinion  of  many  of  the  ablest  law-writers  that  the 
aet  does  not  neeessjirilv  abolish  the  rule.  Thus  Mr.  Wash- 
hum,  in  the  fourth  edition  of  his  work  on  Real  l^roperty 
(Vol.  2,  6i)7),  un<lertakes  to  give  a  list  of  the  States  with 
reference  to  the  acts  which  have  abolished  the  rule,  and 
he  d(K^  not  include  North  Carolina,  although  he  was 
familiar  with  our  act,  as  is  shown  bv  a  reference  to  section 
3,  chapter  4.*5,  of  the  Revised  Code.  The  same  observation 
apphes  to  Mr.  Rawle,  the  learned  editor  of  Williams  on 
Real  Property.  He  also  gives  a  list  of  the  States  which  have 
alxdished  the  rule,  without  including  North  Carolina.  The 
same  mav  be  said  of  Mr.  Freeman,  the  verv  able  and  dis- 
criminating  editor  of  the  American  Decisions,  in  a  note  to 
the  thirtieth  volume  Am.  Dec,  41  o,  and  also  of  the  editors 
of  Jamian  on  Wills,  and  I^iwson  R.  <fe  R. 
.  -We  will  now  attempt  to  give  our  construction  of  the  act. 
It  seems  to  us  that  its  main  object  (and  its  phraseology 
niwly  adaj)ts  it  to  the  purpose)  was  to  convert  a  contingent 
into  a  vested  remainder  under  certain  circumstances.  Vov 
instance,  an  estiite  to  A  for  life,  remainder  to  the  heirs  of 
B,  B  living  and  having  children :  Now,  at  common  law, 
this  created  a  contingent  remainder  in  the  heirs  of  B,  for 
itemo  f)(t  hnre^  virenti^,  and  if  A  died  before  B,  the  heirs  or 
children  of  B  t<K)k  nothing.  Under  the  act  in  (juesticm  the 
children  of  B  would  take  a   vested  remainder,  and,  upon 


24  IX  THK  SL'PREME  COURT. 


Starxbs  i\  Hill. 


tlie  (loath  of  A,  would  get  the  estato  whether  B  was  living 
.  or  jiot.  And  it  is  singular  that  the  only  case  which  we  have 
been  able  to  find  in  our  reports,  in  which  the  Court  has 
adjudged  the  act  to  he  applicable,  was  similar  to  this. 
In  iSinith  v.  BrixHoti,  90  X.  ('.,  284,  the  limitation  was  as  fol- 
lows: **To  Rowland  Mercer  and  the  heirs  of  his  bodv,  and 
if  the  said  Rowland  Mercer  should  have  no  heirs,  the  said 
land  shall  go  to  the  heirs  of  my  son,  James  A.  Mercer.** 
Rowland  Mercer  died  without  ever  having  had  children. 
James  A.  Mercer  was  living  at  the  date  of  the  deed  and 
had  children  at  that  time,  and  the  (  ourt  held  that  the  act 
{The  (\)d<\  ^\:V1S))  applied  and  construed  the  deed  as  if  the 
limitation  over  had  read,  **the  said  land  shall  go  to  the 
(!hildren  of  mv  son  James  A.  Mercer."  It  seems  also  to 
have  been  the  j>urj)ose  of  the  act  to  sustain  a  direct  convey- 
ance to  the  heii>?  of  a  living  j)erson.  As  there  can  be  no 
heirs  during  the  life  of  the  ancestor,  such  a  conveyance  at 
common  law  would  have  been  void  unless  there  was  some- 
thing in  the  deed  which  indicated  ''that  by  *the  heirs'  w'as 
meant  the  rhildrm  of  the  })erson  named."  8  Washburn 
Real  Prop.,  282.  The  act  in  (piestion  provides  that  in  such 
a  case  the  word  "  heir^i"  shall  be  construed  to  mean  '*  chil- 
dren," and  the  limitation  therefore  would  be  good. 

Our  construction  that  the  act  does  not  affect  tlie  rule  iu 
Hhelley's  case  finds  strong  support  from  its  position  in  the 
Revised  Code,  which  we  are  at  liberty  to  consider  under  the 
maxim  nofivifnr  a  mciiH.  Indeed,  the  whole  structure  of 
chapter  4;i  seems  to  have  for  its  prime  object  the  greater 
alienabilitv  of  estates  than  existed  at  common  law: 

t. 

Section  1  converts  fee-tails  into  fee-simple  estates,  and 
uses  no  ambiguous  terms. 

Section  2  converts  joint  tenancv  into  tenancv  in  common. 

Section  l^  makes  certain  contingent  limitations  vest  much 
sooner  that  at  common  law;  and  then  comes  section  5,  the 
provisions  of  whicli  we  have  under  consideration. 
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TIlis  object  was  further  advanced  by  the  Act  of  1879 
{Thf  Oxie,  §1280)  providing  that  "all  coiiveyance.s  shall  bo 
wnstrued  to  be  in  fee-simple  unless  otherwise  plainly 
expivjised,'  showing  plainly  the  legislative  ])olicy.  The 
construction  insisted  upon  by  the  defendant  would,  it  seems, 
run  counter  to  the  general  trend  of  our  policy  which  favors 
the  early  vesting  of  estates  (Ililliard  v.  Kcanfei/,  Busbeo 
Eq.,  221),  and  it  would  also  place  the  act  entirely  out  of 
harmonv  with  its  envinmment. 

We  do  not  regard  it  as  serving  any  useful  purpose  to  refer 
to  the  queries  thrown  out  in  various  cases,  extending  from 
King  v.  Ifleyj  8o  X.  C\,  59,  to  the  present  time,  because  the 
pt»int  did  not  arise  and  the  (j  nest  ion  is  expressly  reserved 
in  all  of  them.  It  is  often  remarked  that  great  legisla- 
tive changes  in  the  law  are  usually  preceded  by  some  decis- 
i(»n  of  the  (Vmrts  of  a  novel  or  striking  character,  calcu- 
lated to  arrest  public  attention,  and  we  have  made  such 
investigation  as  we  could  with  a  view  of  discovering  such 
a  casi*  as  would  probably  cause  the  passage  of  the  act.  In 
this  we  have  not  been  particularly  successful.  ( 'ertainly 
We  find  nothing  which  indicates  that  Courts,  lawyers  or 
laynieu  were  dis-satisfied  with  Shelley's  case,  or  that  the  (ques- 
tion was  particularly  interesting  at  that  time.  We  do  find 
a  case  or  two  in  which  the  Court  applied  the  rule,  but 
there  is  nothing  unusual  to  distinguish  them  from  the  thou- 
sjinds  of  similar  cases  decided  within  the  last  four  or  five 
hundrcKl  years.  It  is  possible,  however,  that  the  act  grew 
out  of  the  discussion  arising  upon  the  much  litigated  case 
of  Ward  v.  StmVy  2  Dev.  Eq.,  509,  which  came  several 
tiniesbefore  the  Court  and  which  seems  to  have  established 
the  proposition  that  in  a  legacy  to  the  '* heirs"  of  a  [)ers()n, 
which  person  the  will  itself  recognizes  as  lirinfjf,  the  word 
"heii*s"ts  to  he  construed  **  children."  •  While  supj)orted  by 
auUioritv,  it  seems  rather  arbitrarv  that  the  construction  of 
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the  word  ** heirs''  in  a  will  should  depend  uj)on  whether  the 
will  recognizes  the  ancestor  as  living,  and  not  u])on  the  fact 
of  his  being  alive.  It  is  not  unreasonable  to  suppose  tliat 
the  discussion  in  this  ease  niav  have  influeneed*the  action 
of  the  (Commissioners;  but  however  this  may  l)e,  we  are 
entirely  satisfied  from  the  language  used  that  it  was  not 
their  purpose  to  w^ork  so  great  a  change  in  the  law  govern- 
ing the  limitations  of  property. 

The  importance  of  the  question,  involving,  as  it  probably 
does,  the  validity  of  the  titles  to  a  large  amount  of  real  e.'^tato, 
lias  induced  us  to  discuss  the  subject  at  a  somewhat  unusual 
length,  and  we  are  glad  that  our  conct^ption  of  the  law  is  in 
liarmony  with  the  views  so  long  entertained  and  acted  up(»ii 
by  the  profession. 

The  rule  in  Shelley's  ca.se  being  still  in  force  in  North 
Carolina,  its  application  to  the  present  case  will  be  as  fol- 
lows: If  R.  O.  Patterson  should  survive  his  wife,  he  will 
take  a  vested  equitable  freehold  estate,  and,  as  the  limitations 
apply  to  interests  of  the  same  quality  and  the  trusts  are  not 
executory  (Fearne,  51,  55,  90;  2  Thos.  Coke  Lit.,  145),  the 
inheritance  will,  under  the  said  rule,  unite  with  the  sai<l 
estate,  and  he  will  then  be  seized  of  an  indefeasible  e(iui- 
table  estate  in  fee-simple.  This  estate  will  enure  to  the  l)ene- 
fit  of  the  plaintiff  by  way  of  feeding  the  estoppel  worketl 
bv  the  covenants  of  warrantv  in  the  deed  of  the  said  K.  O. 
Patterson.  Bell  v.  Adamsj  81  N.  C.,  118  ;  Soufherlaud  v.  Stout, 
68  N.  C,  446;  Forteacue  v.  Sattcrthwaite,  \  Iredell,  566; 
7  Am.  &  Eng.  Enc,  9,  10,  notes. 

Cntil  the  contingency  haj)pens,  the  "heirs"  of  R.  O.  Pat- 
terson have  a  contingent  remainder  in  fee,  expectant  upon 
the  determination  of  the  life  estate  of  Madara  J.,  she  sur- 
viving her  said  husband.  In  this  event  they  will  take,  not 
under  said  Patterson,  but  as  purehfhsers,  tlie  word  -"heirs" 
being  drMcripiio  persoitarum  only. 
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We  think  his  Honor  was  correet  in  holding  that  the  rule 
in  Shelley's  case*  had  not  heen  abolished,  but,  for  the  reasons 
)jiven,  we  think  he  en*ed  in  holding  that  the  defendant  was 
comjwlled  to  aeee]>t  the  title  offered  by  the  plaintiff. 

Error.  Reversed. 


X<rrE. — It  may  not  he  inii>rupt»r  t4)  say  that  since  the  prepaimtiou  of 
X\iw  opinion  the  writer  h»»  been  abjured  by  ex-Ju8tice  Roi>max,  the 
(lii^tin^iiHhed  nurvivor  of  those  eonnected  with  the  wipervision  and  pub- 
lication r)f  the  Reviped  (^ode,  that  it  was  not  the  jnirpope  of  the  CommiH- 
flon  to  a))olish  the  rule  in  Shellev'n  wiye. 


<KTAVirs  TAYLOK,   Kxerntor  of  B.   W.   Britt,  v.   L.  II.  TAYLOR. 
AftaufhfHiiieni  of  (hnfmd — lAinfllord  aitrl   Tenant — Evidence. 

m 

1.  While  a  vendei*  may,  by  parol  aj<reeinent  with  the  vendor  in  eonrndeni- 
tion  of  the  rencission  of  the  eontraet  of  purchase,  become  the 
latterV  tenant  without  nunviulering  ix)HKe.sHi<jn  of  the  land,  yet, 
in  order  to  avoid  the  contract  u|K>n  this  ;rround,  the  vendor  or 
thoHe  clainiin<;  under  him  munt  nhow  an  unconditional  aurrender 
by  the  vendee  of  his  ri^htx,  and  the  actn  or  conduct  relied  u|)on  an 
evidence  of  abandonment  nuwt  be  |H)Hitive,  unecjui  vocal  and  incon- 
sirtent  with  the  contnu-t  of  i)un*ha.se. 

-.  Where  <H*cu]>ant  of  land  is  a  vendee  or  mort;:a^or  in  default,  although 
he  may  for  some  puri)OHes  be  couHidennl  a  tenant  at  will,  he  is  not 
a  lessee  who.*H»  cnip,  under  the  imivinions  of  ^.17.'>4  of  The  (hdf,  is 
vented  in  the  landlord. 

X  It  in  the  province,  if  not  the  duty,  of  the  tiim  jn-iuM  Jud>(e  to  inntruct 
the  jur>'  u]Kni  the  tefitimtmy  what  acts  constitute  a  renunciation  of 
the  contract,  and  it  is  error  for  him  to  leave  to  them  to  determine 
whether  the  contract  still  subsist.**  without  ^ivinjr  a  definition  of 
what  amounts  to  abandonment. 

4.  Where  the  vendee  refused  to  mirrender  the  vendor's  bond  for  title, 
and  his  notes  given  for  the  purchase-money  remained  in  the  pos- 
«»sHion  of  the  vendor  or  one  claiming;  under  him,  ])roof  that  the 
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vendee  had  at  various  timeB  agreed  to  pay  rent  was  not,  of  itself, 
evidence  to  show  almndonnient,  and  it  was  error  in  the  Judge  to 
submit  the  question  of  abandonment  to  the  jury  upon  such  testi- 
monv. 

Civil  action,  tried  at  April  Term,  1892,  of  (fitEENE  Supe- 
rior Court,  before  WtDstou,  J. 

In  this  action  tlie  ancillary  remedy  of  claim  and  delivery 
was  resorted  to  for  the  purpose  of  enforcing  an  alleged  lien 
for  rent  and  advances  for  agricultural  purposes.  Tlie 
I)laintiff\s  testator  Britt  died  September  15,  1891.  The 
crop  of  that  year  was  seized  by  the  plaintiff  executor  to 
satisfy  a  claim  of  J12o  (note)  and  $160  (advances  made  by 
the  testator).  In  1889,  plaintiff's  testator  had  contracted 
to  convey  to  defendant  the  land  on  which  the  crop  seized 
was  raised  in  1891,  and  had  executed  and  delivered  a  bond 
for  title,  which  defendant  still  holds  and  offered  on  the 
trial  to  show  that  he  was  a  vendee,  not  a  tenant,  ai\d  that 
the  proceeding  could  not  be  maintained  against  him.  It 
was  admitted  also  that  plaintiff  held  and  claimed  as  <ievisee 
of  the  land  under  the  testator's  will  five  notes,  executed  for 
the  purchase-money  by  the  the  defendant  to  Britt,  each  for 
the  sum  of  $400,  the  first  due  January  1,  1891,  and  the 
last  January  1,  1894. 

The  main  question  involved  was  whether  the  testimony 
offered  t^  show  abandonment  was  sufficient  to  go  to  the 
jury  for  that  purpose.  The  following  testimony  was  admit- 
ted in  the  face  of  the  objection  of  the  defendant  to  any 
evidence  tending  to  show  a  renting  of  the  land  in  contro- 
versy, known  as  the  Mewborn  place : 

The  plaintiff,  Octavius  Taylor,  testified  as  follows :  "  1  am 
Britt's  executor,  and  took  i)ossession  of  his  property.  Defend- 
ant lived  on  the  land  in  controversy  and  raised  the  crops 
sued  for  on  said  land  in  1891.  I  demanded  the  rents  and 
an  account  for  advances  made  him  bv  Britt  to  make  said 
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tTo|) — ^supplies,  $160 ;  rents,  $125.  Defendant  said  the  rent 
was  $160,  but  it  fell  to  $125.  Defendant  told  me  that  the 
rent  for  1891  was  $125,  the  value  of  the  crop  in  controversy 
about  $200 — two  bales  of  cotton,  1,600  pounds  of  seed-cotton, 
four  stacks  of  fodder,  one  hundred  and  eighty  bushels  cotton 
swd,  twentv-five  barrels  of  corn.  Defendant  has  left  and 
almiidoned  the  premises  this  year;  he  has  since  then  come 
to  me  to  rent  the  land  for  this  year  (1892),  but  I  would  not 
rent  to  him."  (The  above  evidence  was  excepted  to  by 
defendant). 

Crosa-examined — *' Defendant  told  me  in  1891  he  could 
not  pay  for  the  laud ;  I  think  this  was  after  the  death  of 
Britt.  I  found  defendant's  notes  for  the  purchase  money 
for  the  land  among  Britt's  papers  when  I  qualified  as  execu- 
tor, and  have  seen  the  contract  of  purchase  in  defendant's 
possession.  Defendant  gave  Britt  a  mortgage  in  1891  on  a 
mule,  and  paid  the  mortgage ;  this  was  for  the  purchase  of 
the  mule.  Britt  devised  the  land  in  controversv  to  his  sis- 
ter(wife  of  Whitted),  and  I  turned  over  the  notes  of  the 
defendant  for  the  purchase-money  to  her." 

Thomas  Moye  testified  for  the  plaintiff  as  follow^s:  ''1 
lived  on  Britt'a  land  and  heard  defendant  and  Britt  talking, 
in  the  spring  of  1891,  and  the  defendant  was  gnimbling 
aUjut  rent.  Britt  said  $125  was  the  least  he  would  take  if 
he  would  clear  two  acres  of  land ;  defendant  agrt^ed  to  clear 
two  acres.  This  conversation  took  place  at  Britt's  store." 
(The  defendant's  objection  to  this  evidence  was  overruled, 
and  he  excepted). 

UfHin  cross-examination  this  witness  stated  that  he  did 
not  hear  the  defendant  agree  to  give  $125  as  rent. 

The  plaintiff  was  recalled,  and  testified  that  there  were 
no  credits  on  the  notes,  which  were  for  four  hundred  dollars 
each. 

Whitted,  the  brother-in-law  of  Britt,  says:  "My  wife  is 
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now  in  i)()ssessi()n  of  the  land."  In  order  to  show  aUandon- 
niont  the  Court  pennitted  this  witness  to  say  that  the  defend' 
ant  eanie  to  rent  the  hind  of  his  wife  for  1892,  (Defendant's 
objeetion  was  overruled,  and  he  exeepte<l).  '*  I  told  him  I 
would  rent  to  him  if  he  would  eancel  the  eontraet  of  pur- 
ehase.  1  offered  to  give  u])  the  notes  if  he  would  eaneel  the 
eontraet.  My  wife  holds  the  notes  yet  against  the  defend- 
ant, and  we  would  like  to  have  our  money  for  them." 

Tlie  plaintiff  rested,  and  the  defendant  offered  the  written 
eontraet  of  pureha.^e  and  the  hond  for  title  in  evidenee,  and 
offered  no  other  testinionv.  The  other  material  faets  are 
stated  in  the  oi)inion.     The  defendant  appealed. 

Mr.  (reoi'f/f  lifnaitreCy  for  plaintiff. 

Mr.  (rmnjc  M.  Lhtihrnj,  for  defen<lant  (appellant). 

AvKHY,  J.:  A  vendee  may,  by  parol  agreement  with  the 
vendor  in  consideration  of  rescinding  the  contract  of  pur- 
cha.se,  become  the  tenant  of  the  latter  as  to  the  land  with- 
out surrendering  jiossession,  provided  no  rights  have  suj)er- 
vened  that  would  be  defeated  by  such  rescission.  Riley  v. 
Jordan,  7r>  X.  (\,  180 ;  12  Am.  &  Kng.  Enc,  263,  and  note  5 : 
Wood  on  Jjandlord  and  Tenant,  page  14,  note  8  ;  Durant  v. 
Taylor,  89  X.  (\,  3.)1.  But  in  order  to  avoid  the  contract 
upon  this  ground,  the  vendor,  or  those  claiming  under  him, 
must  show  an  unconditicmal  surrender  bv  the  vendee  of  his 
rights  {Riley  v.  Jordan,  supra),  and  acts  or  conduct  relied 
upon  as  evidence  of  abandonment  must  be  **  positive,  unc*- 
(juivocal  and  inconsistent  with  the  contract."  Faww  Whit- 
fington,  72  X.  (\,  321;  Holdcn  v.  Purifoy,  108  X.  C,  im. 
Where,  as  in  the  ca.se  at  bar,  the  vendee  enters  under  a  bond 
for  title  and  has  executed  notes  for  the  j)urchase-money 
which  are  held  bv  the  vendor,  the  surrender  of  bond  and 
notes  by  the  holders  to  the  maker  and  obligor  resj)ectively 
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has  U'vii  reiH»atcHlly  declared  such  a  renunciation  as  would 
annul  the  contract  of  purcha.se.  Fair  v.  Whittingtoii,  .sirpra  ; 
yirlhuijdM  V.  (rrahanK  75  N.  ('.,  ;U0;  Fall  v.  Carpenter,  1 
iVv.  &  Bat.  Ecj.,  237;  Holder  v.  Purifoj/j  Hupra ;  Miller  v. 
AVw,  104  X.  (\,  ;'>89;  J'o/Y^n/^  v.  na//-//^s  94  N.  C\,  304. 

If  the  defendant's  relation  to  the  representatives  of  B.  W. 
Britt  is  .still  that  of  vendee  to  vendor,  though  he  may  be  in 
«<»nteinplation  of  law  for  some  j)urposes  considered  a  tenant 
at  will,  he  is  not  a  les.see  within  the  provisions  of  the  statute 
[Tht  (\jih\  ^754),  the  title  to  whose  crop  is  deemed  vested 
in  the  landlord.  Mv(\m\h>^  v.  Wallace,  f>6  N.  C,  481;  McMil- 
Inn  V.  L,ve,  72  X.  (\,  18  ;  Parker  v.  Allen,  84  X.  C.,  4(>(>  ; 
HiifjheH  v.  Mason,  84  X.  C.,  472.  Tlie  section  mentioned 
applies  to  cases  where  *'  lands  shall  be  rented  or  leased  by 
a^Teeiiient,  written  or  oral,  for  agricultural  purposes,  or 
>hall  he  cultivated  by  a  cropper,"  and  is,  like  section  175G, 
plainly  inapplicable  where  the  occupant  of  land  is  a  vendee 
or  mortgagor. 

The  (|uestion  now  j)resented  is,  whether  the  parties  to  the 
orijfinal  contract,  or  those  succeeding  to  their  rights,  had 
'lifK-tly  or  by  an  unavoidable  implication  arising  from  acts 
incousij^teut  with  a  purpose  to  insist  on  its  enforcement, 
annulled  or  abandoned  it  and  entered  into  a  new  agree- 
niHit.  hv  which  the  defendant  became  a  lessee  instead  of  a 
veuilee.  It  is,  however,  the  province  of  the  nisi priuH  Judge, 
if  not  his  duty,  to  instruct  the  jury  upon  the  testimony 
vliat  acts,  if  ascertained  bv  them  to  have  been  done  1)V  the 
partita  constituted  a  renunciation  of  the  contract.  It  was 
i-rror  in  him  to  leave  the  jurv  without  a  definition  of  what 
amounted  to  an  abandonment,  to  determine  whether  the 
contract  of  purchase  was  still  subsisting ;  and  especially 
was  this  true  if  the  evidence  was  not  sufficient,  in  anv 
phase  of  it,  to  be  submitted  as  tending  to  show  a  renuncia- 
tion or  annulment  of  the  original  agreement  by  the  i)arties 
thereto.     Faw  v.  Whitfinf/ton,  sujrra. 
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The  Judge  told  the  jury  that  *'  if  they  should  believe 
from  the  evidence  that  defendant  had  entered  upon  the 
land  under  thi.s  contract  of  purchase  and  had  thereafter 
abandoned  his  contract  of  purchase  and  had  rented  from 
B.  W.  Britt,  the  plaintiff,  as  Britt's  executor,  by  virtue  of 
the  landlord  and  tenant  act,  would  be  the  owner  of  all  the 
crops  raised  on  the  land  until  the  rents  and  advances  were 
paid."  Britt  died  September  15,  1891,  and  the  crops  of 
that  vear  raised  bv  the  defendant  on  the  land,  which  Britt 
had  previously  contracted  to  sell  to  him,  were  seized  by  the 
plaintiff,  his  executor,  to  satisfy  a  lien  for  the  rent  of  that 
year  ($125),  and  for  advances  to  the  amount  of  $150.  It 
was  admitted  that  the  defendant  still  held  the  bond  for 
title,  bearing  date  in  the  year  1889,  and  that  the  sister  of 
Britt  and  wife  of  the  witness  Whitted  held  the  five  notes 
executed  for  the  })urchase-money,  each  for  the  sum  of  four 
hundred  dollars,  the  first  due  January  1,  1890,  and  the 
last  Januarv  1,  1894. 

The  exception  to  the  charge  must  therefore  be  sust^iined, 
if  there  was  not  sufficient  evidence  to  be  submitted  to  the 
jury  upon  the  (juestion  of  abandonment.  The  testimony 
bearing  upon  the  subject  was  objected  to,  at  the  time  of  its 
admission,  as  insufficient  and  incompetent  evidence  of  aban- 
donment, and  the  defendant  thus  j)resented  the  same  objec- 
tion at  two  stages  of  the  trial. 

In  speaking  of  the  surrender  of  a  deed  by  the  grantee 
before  registration,  the  Court  said  of  the  decisions  in  Hare 
v.  Jrniujfan^  7H  X.  (\,  471,  and  Beamau  v.  SinnuonSj  Ibid.,  4»], 
*'  these  later  cases  have  introduced  a  new  principle  iiito 
our  law,  which  we  are  not  disposed  to  jmsh  beVond  tlie 
point  to  which  it  has  already  gone."  Phifer  v.  Barnharfft, 
88  N.  ('.,  :y*Vf].  Up  to  that  time  it  seems  to  have  been  set- 
tled, first,  that  a  i)urchaser  claiming  by  virtue  of  a  con- 
structive trust  against  another,  who  ha<l  purchased  for  him 
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and  advanced  the  purchase-money,  might  by  an  uncondi- 
tional surrender  of  his  rights  become,  by  parol  agreement, 
a  tenant  under  the  purchaser  or  grantee,  Elley  v.  Jordan, 
xupra;  second,  that  a  grantee,  claiming  under  an  unregis- 
tered deed  might,  if  third  parties  had  acquired  no  super- 
vening rights  under  the  conveyance,  surrender  the  deed 
and  thereby  revest  in  the  grantor  any  equitable  interest 
that  may  have  passed  by  it.  Hare  v.  Jcrnigan,  supra,  and 
Ihfgnn  V.  Strayhoniy  65  N.  C,  279  ;  third,  that  where  the 
contmct  is  executory,  the  re-delivery  of  the  bond  or  agree- 
ment to  the  vendor  and  the  return  of  the  notes  for  the 
|)urehase-money  to  the  maker  constitute  unequivocal  evi- 
dence of  a  purpose  on  both  sides  to  abandon  and  annul  the 
agreement  entirely.  McDovgald  v.  Graham,  supra  ;  Beaman 
V.  Simmaus,  supra. 

It  seems  that  the  wife  of  the  plaintiff  executor  had 
accjuired  the  possession  of  the  land  in  the  early  portion  of 
the  year  1892,  when  the  defendant  approached  the  plaintiff 
and  proposed  to  rent  the  land  in  controversy  for  that  year. 
The  phiintiff  offered  on  behalf  of  Mrs.  Whitted,  who  claimed 
the  land  as  devisee  of  Britt,  to  lease  to  defendant,  provided 
he  would  surrender  the  bond  for  title  executed  bv  Britt  and 
accept  his  five  unpaid  notes;  but  the  defendant  did  not 
accede  to  the  proposition  and  still  holds  the  bond,  which 
has  been  registered  and  was  offered  in  evidence  and  relied 
ujjon  to  show  that  he  occupies  the  relation  of  vendee  to 
plaintiffs,  to  whom  the  legal  title  passed  by  the  devise.  In 
view  of  the  refusal  to  surrender  the  bond,  and  the  fact  that 
the  notes  were  in  the  possession  of  Britt  when  he  died,  and 
are  now  held  by  his  daughter,  we  think  that  the  learned 
Judge  who  tried  the  case  below  erred  when,  in  the  face  of 
the  objections  made  in  the  progress  of  the  trial,  he  sub- 
mitted the  question  of  abandonment  to  the  jury  and  refused 
a  motion  for  new  trial  founded  upon  an  exception  to  the 
:i— Vol.  112 
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charge.  The  proof  of  the  declarations  of  tlie  defendant  at 
various  times,  to  the  effect  that  he  had  agreed  to  pay  $125 
as  rent  for  the  year  1891,  was  not,  of  itself  or  in  connection 
with  any  other  testimony  admitted,  evidence  to  be  sub- 
mitted to  the  jury  to  show  abandonment,  when  the  notes 
were  still  held  by  the  payee  and  the  bond  was  in  the  hands 
of  the  obligee.  The  abandonment  was  not  proved  directly 
or  by  unavoidable  inference  in  any  view  of  the  testimony. 

The  question  as  to  the  necessity  for  ascertaining,  by  admis- 
sions of  the  parties  or  a  finding  of  the  jury,  the  value  of 
property  seized  by  virtue  of  the  proceeding  of  claim  and 
delivery,  is  eliminated  by  resting  our  decision  upon  the 
ground  of  the  want  of  evidence  of  abandonment;  but  it 
mav  be  well  to  sav  that  the  late  statute,  as  to  the  form  of 
the  judgment  in  such  proceeding,  is  discussed  and  construed 
in  Hall  v.  Tillman,  110  N.  C,  220. 

For  the  reasons  given,  we  think  that  the  Court  below 
erred,  and  the  defendant  is  entitled  to  the  benefit  of  a 

New  Trial. 


THE  STATE  AND  (iUILFORl)  COUNTY  v.  THE  GEORGIA 

COMPANY. 

TcuTfi,  RcDicdk'H  for  i'ollectwn  of  by  the  State — Insolvent  ('or- 

poration —  Creditor's  Bill — Receiver. 

1.  The  State  and  county  having,  throiijjh  the  Board  of  Commissioners* 
witting  with  the  Justices  of  the  Peace,  assessed  the  property  of  a 
coq)oration  for  taxation  and  placed  the  tax-list  in  the  hands  of  the 
Sheriff,  who  cannot  find  any  pro|)erty  of  the  corporation  upon 
which  to  levy,  are  creditorH  holding  a  debt  against  such  corjwration 
and  are  entitled,  under  sections  (M)8  and  701  of  Thr  ("ode,  to  bring 
a  proceeding  in  the  nature  of  a  creditor's  bill  against  such  corpora- 
tion, with  or  without  proceedings  for  its  dissolution. 
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2.  Hie  fact  that  the  Revenue  Act  prescribes  a  specific  remedy  for  the  col- 
lection of  taxes  does  not  restrict  the  State*  to  pursue  that  method, 
nor  preclude  it  from  seeking  the  aid  of  the  Superior  Court  through 
a  creditor's  suit.  The  specific  remedy  pointed  out  restricts  only  the 
oflScers  who  collect  the  revenue  and  not  the  sovereign. 

3.  A  county  is  a  delegated  part  of  the  authority  of  the  State  and  the 

joinder  of  a  county  with  the  State  cannot  affect  the  latter's  right 
to  sue,  a  right  which  it  has  by  implication  under  various  statutes 
ai?ide  from  the  fact  that  it  has  inherently  all  remedies  not  voluntarily 
and  unequivocally  relinquished. 

4.  The  fact  that  an  individual  can  be  indicted  for  failure  to  list  his  prop- 

erty for  taxation  does  not  bar  the  State  from  proceeding  by  suit  to 
enforce  the  payment  of  taxes;  no  more  does  the  right  which  the 
State  has  to  have  the  charter  of  a  corporation  declared  forfeited  for 
non-payment  of  taxes  on  its  property  preclude  the  State  from  seek- 
ing the  appointment  of  a  receiver  of  such  corporation  in  order  that 
it  may  get  what  it  might  not  reach  by  the  bootless  remedy  afforded 
bv  a  suit  for  dissolution. 

Avery,  J.,  concurring. 

(*iviL  ACTION  ill  nature  of  creditor's  bill,  brought  by  the 
State  and  Guilford  county  against  the  Georgia  Company, 
heard  on  complaint  and  demurrer  at  December  Term, 
1892,  before  Brown,  J,,  who  sustained  the  demurrer  and 
ordered  the  action  to  be  dismissed. 

From  this  judgment  the  plaintiffs  appealed. 

Mcj^rs.  R.  M.  Douglas  and  L.  M.  Scott,  for  plaintiffs  (appel- 
lants). 

Mfxun.  D.  Scfienck  and  P.  B.  Mewts,  for  defendant. 

Clark,  J. :  This  is  a  civil  action  in  the  nature  of  a  cred- 
itor's bill,  brought  by  the  State  and  county  for  the  appoint- 
ment of  a  receiver  for  the  defendant  corporation  to  collect 
it«  assets  and  pay  its  debts.  It  stands  on  complaint  and 
demurrer;  therefore  all  the  allegations  of  fact  in  the  com- 
plaint, for  the  purposes  of  this  appeal,  are  admitted  to  be 
true. 
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These  aHegations  are  that,  on  Juue  6,  1889,  the  Board  of 
C'Ommissioners  of  Guilford  eounty,  ui>on  due  notice  and 
after  full  hearing,  assessed  against  the  defendant  the  sum 
of  $62,445.78  as  State  and  county  taxes  and  penalties  for 
the  vear  1888  ;  that  the  said  taxes  were  returned  bv  the 
Sheriff  as  uncollectible;  that  defendant  gave  notice  of 
appeal,  but  abandoned  its  appeal,  and  removed  all  its  prop- 
erty and  effects,  which  were  of  great  value,  from  the  State, 
for  the  purpose  of  preventing  the  collection  of  taxes  and  in 
fraud  of  its  creditors;  that  defendant  is  insolvent  or  in 
eminent  danger  of  insolvency ;  that  defendant  has  forfeited 
it«  corporate  rights;  and  that  the  plaintiffs  have  exercised 
due  diligence  and  exhausted  all  api)arent  means  of  collect- 
ing their  debts.  The  complaint  also  alleges  the  organizii- 
tion  of  defendant  corporation  under  the  laws  of  this  State : 
its  domicile  in  Guilford  countv;  the  issue  of  its  stock  and 
bonds;  the  acquisition  of  its  property,  and  its  liability  to 
taxation.  These  taxes  were  assessed  in  conformitv  to  sec- 
tion  91,  chapter  218,  Acts  1889. 

It  is  well  settled  that  the  Board  of  Countv  Connnission- 
ers,  when  sitting  with  the  Justices  of  the  Peace,  has  suc- 
ceeded to  all  the  powers  of  the  old  County  Court  in  matters 
of  taxation.  The  Board  exercises  judicial  powers,  has  a 
clerk  and  a  seal,  and  keeps  a  record  of  its  proceedings. 
The  Code,  §§715,  716.  Within  its  jurisdiction,  it  is  a  court 
of  record.  '*  The  tax-list  is  a  judgmeilt  against  every  per- 
son for  the  amount  of  the  tax,  and  the  copy  delivered  to 
the  Slieriff  is  an  execution."  Huggiuii  v.  Ilinson,  61  X.  C, 
126,  cited  and  approved  in  Commissioners  v.  Piercy,  72 
N.  (\,  181;  London  v.  Wilmington,  78  N.  C,  109;  Gore  \\ 
MaMin,  CAy  N.  C,  371;  Bailroad  v.  Lewis,  99  N.  C,  62,  and 
Comnmsioners  v.  Murphy,  107  N.  C.,  36.  Indeed,  every 
revenue  act  from  1869  down  to  the  j)resent  expressly  pro- 
vides that  the  tax-list  shall  have  **  the  force  and  effect  of  a 
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judgment  and  execution.**  The  plaintiffs  have,  therefore, 
a  judgmeut  and  execution,  with  a  return  of  nulla  bona  by 
the  Sheriff. 

hi  JoncH  V.  Ashford,  79  N.  C.,  172,  the  (.'ourt  says,  "  the 
diligent  and  honest  prosecution  of  a  suit  to  judgment,  with 
a  return  of  nulla  bona,  has  always  been  regarded  as  one  of 
the  extreme  tests  of  due  diligence,"  and  further,  "  the  return 
of  the  execution  unsatisfied  is  evidence  of  the  exhaustion 
of  its  legal  means  of  collection,'*  citing  Camden  v.  DorcmuHy 
•^  How.,  olo. 

The  defendant  insists  that  a  tax  is  not  a  debt.  It  is  not 
a  debt  in  its  most  limited  sense;  that  is,  it  is  not  liable  to 
set-off  and  the  other  incidents  of  a  simple  contract  between 
individuals.  This  is  so  on  grounds  of  public  policy,  and 
also  beeausi*  though  a  debt  (or  due)  it  does  not  arise  out  of 
contract,  (wailing  v.  Cominimoners,  92  N.  C,  r)36.  But  it 
isa  debt  in  the  higher  sense  of  the  word.  In  this  sense  it  is 
defined  by  Bouvier  as  *'Any  kind  of  a  just  demand";  by 
the  Centurv  Dictionarv  as  "  That  which  is  due  from  one 
j)erj*on  to  another,  whether  money,  goods  or  services";  and 
by  Webster,  substantially  the  same,  with  ''  thing  owed,  obli- 
gation, liability,"  given  as  synonyms.  All  causes  of  action 
Weome  debts  after  judgment.  Dellingvr  v.  Tivced,  66  N.  (\, 
206;  Rap.  and  Law.  Law  Diet.,  pages  352  and  696.  The 
ohl  action  on  a  judgmeait  was  an  action  for  debt.  3  Blk., 
159,  and  so  is  an  action  for  a  penalty.  *'  The  government 
ha.s  the  same  right  to  enforce  a  duty  as  a  debt,  and  may 
enforce  it  in  the  same  way."  People  v.  Seymour,  16  Cal., 
'J*V2.  When  a  tax  is  imposed,  the  tax-payer  becomes  a 
debtor.  Savingn  Bank  v.  United  Staten,  19  Wall.,  227 ;  Attor- 
ney General   v.    ,   2    Anstruther,  oo8,    cited    and 

approved  in  19  Wall.,  227.  "■  Debt  lies  in  favor  of  the 
United  States  against  an  importer  for  the  (hi ties  due  on 
goods  imported."      United  Statea  v.  Ljjman,  1   Mason  (\  (\, 
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482.  In  t\ih^  case  the  argument  for  the  government  was 
by  Mr.  Webster,  and  the  opinion  of  Judge  Story  was 
approved  in  Savingif  Bank  v.  United  Sfafen,  Hiipra, 

Whatever  construction  nmy  be  placed  upon  the  word 
"  debt,"  no  such  restricted  meaning  is  ever  applied  to  the 
words  **  credit  and  creditor."  "A  creditor  is  he  who  has  a 
right  to  recjuire  the  fulfillment  of  an  obligation  or  contract." 
Bouvier\s  Law  Diet.  Credits  comprise  ''every  claim  or 
demand  for  money,  labor,  interest,  or  other  valuable  things, 
due  or  to  become  due."     Acts  1891,  ch.  326,  sec.  85. 

The  plaintiffs,  being  creditors,  could  formerly  bring  a 
creditor\s  ])ill  in  ecjuity  and  now,  under  sections  668  and 
701  of  The  Code,  against  the  corporation,  with  or  without 
proceedings  enforcing  its  dis-solution. 

Defendant  further  contends  that,  whether  the  State  and 
county  are  creditors  or  not,  they  are  precluded  from  bringing 
a  creditor's  suit  to  enforce  payment  of  their  claims,  because 
there  is  a  specific  remedy  for  the  collection  of  taxes  in  the 
Revenue  Act  itself  (Acts  of  1891,  ch.  326,  sec.  77),  which  they 
insist  theplaintifis  mu.st  pursue.  The  specific  remedy  pointed 
out  restricts  onlv  the  officers  who  collect  the  revenue,  and  not 
the  sovereign,  or  the  county  which  j)ro  hac  i^ce  stands  in 
the  fjlace  of  the  .sovereign.  ''(leneral  statutes  do  not  bind 
the  sovereign,  unless  specially  mentioned  in  them."  "  Every 
plea  of  the  State  is  cognizable  in  a  court  of  record."  State 
V.  Garland^  29  N.  f  \,  48,  cited  and  approved  in  State  v.  Adair, 
68  N.  C,  68,  and  Harris  ex-parie,  73  N.  C,  65 ;  Savings  Bank 
V.  United  Sfatea,  snpra,  and  cases  there  cited;  Meredith  v. 
United  States*,  13  Petei*s,  486.  The  county  is  a  part  of  the 
delegated  authority  of  the  State,  and  is  j}^o  hac  Hce  the 
State.  United  States  v.  Railroad,  17  Wall.,  322.  In  anv 
event,  the  joinder  of  the  county  with  the  State  cannot  affect 
the  right  of  the  State  to  sue.  Moreover,  this  right  to  sue  is 
recognized  by  clear  implication  in  section  3324  of  The  Cbrfe, 
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authorizing  the  Governor  to  employ  counsel  in  every  case  in 
any  Court  in  which  the  State  is  interested,  and  also  in  sec- 
tion 48,  chapter  179,  Acts  of  1889,  appropriating  $2,500  to 
l>e  exjK^nded  by  the  State  Treasurer  to  secure  the  collection 
of  taxes.  The  same  provision  occurs  in  the  Act  of  1891. 
Whv  emplov  counsel  if  thev  cannot  be  heard  in  Court? 
The  imposition  of  a  tax  clearly  implies  the  intention  to  col- 
lect. If  the  plaintiffs  cannot  bring  a  creditor\s  suit,  they 
caimot  prove  their  claims  in  a  suit  brought  by  another  and 
would  thus  be  compelled  to  stand  idle  and  see  a  private 
creditor,  or  even  a  stockholder,  bring  suit  and  absorb  the 
entire  assets  of  the  delinquent  corporation.  Thus  the  sov- 
ereign would  be  placed  beneath  the  subject,  the  creator 
l)elow  the  corporation  of  its  own  creation. 

The  principle  that  the  absence  of  an  adequate  statutory 
remedy  preserv'es  the  right  of  action  is  recognized  by  all 
the  authorities.  Gatlingw  Commissioners^  supra;  Cooley  on 
Taxation,  p.  13,  note  and  cases  therein  cited. 

Moreover,  throughout  all  the  authorities  a  clear  distinc- 
tion seems  to  run  between  the  cases  where  a  private  plain- 
tiff brings  an  action  to  compel  and  levy  the  collection  of 
taxes  to  pay  a  debt  due  him,  and  where  the  sovereign  seeks 
to  collect  its  own  taxes  for  the  general  purposes  of  govern- 
nieut.  The  citizen  has  only  such  remedies  as  are  given  to 
him ;  the  State  has  inherentlv  all  remedies  not  voluntarilv 
and  unequivocally  relinquished. 

There  being  no  distinction  between  actions  at  law  and  suits 
in  equity  in  this  State,  any  proper  relief  can  be  granted  in 
a  civil  action,  A  creditor's  suit  is  of  itself  a  very  compre- 
hensive and  liberal  action.  It  is  not  demurrable,  because 
remedy  might  have  been  had  by  supplementary  pro- 
ceedings. Bromon  v.  Iimvrmi^:^  Co.,  85  N.  C,  411 ;  Hughes  v. 
Vniiiaher,  84  N.  C,  640.  It  is  not  demurrable,  because 
the  cause  of  action  is  dormant.     Bacon  v.  Berry,  85  N.  C, 
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124.  It  can  be  brought  before  judgment.  Bankx.  HarrU, 
84  X.  C,  206;  Mebane  v.  Layton,  86  N.  C,  571.  It  is  an 
old  and  well-settled  mode  of  procedure,  fully  adequate  to 
settle  all  conflicting  interests. 

Nor  can  we  see  the  force  of  defendant's  contention  thut 
because  the  State  had  the  right  to  have  its  charter  declared 
forfeited  because  of  its  failure  to  pay  its  taxes,  therefore 
the  State  has  no  right  to  this  remedy.  The  forfeiture  wa.s 
a  penalty  which  the  State  could  insist  on  or  waive  at  its 
election.  It  was  not  compelled  to  enforce  it.  It  is  strange 
that  the  defendant  should  insist  on  the  Staters  resorting  to 
this  course,  unless  it  may  be  that  the  defendant,  having 
removed  itself  and  its  assets  out  of  the  State,  and  now 
having  no  agent  here,  as  admitted  by  the  demurrer,  if 
it  can  force  the  State  to  resort  to  some  other  proceeding  and 
abandon  the  present  one,  it  may  be  more  difficult  for  the 
State  to  recover  the  sum  due  by  the  defendant.  The  pres- 
ent action  asks  for  the  appointment  of  a  receiver,  and  has 
all  the  reciuisites  of  the  one  the  defendant  insists  the  plain- 
tiff should  take,  except  that  it  does  not  ask  for  a  dissolution 
of  the  corporation.  Why  should  the  defendant  object  on 
that  ground  ? 

If  the  defendant  had  been  an  individual  owing  taxes  on 
several  million  dollars  of  shares,  which  he  afterwards 
removed  out  of  the  State,  leaving  no  tangible  property 
upon  which  the  Sheriff  could  levy,  he  surely  could  not 
defeat  proceedings,  such  as  these,  on  the  ground  that  the 
State  had  a  remedy  against  him  by  indictment  for  failure 
to  list  his  property  for  taxation.  Nor  can  this  defendant 
do  so  on  the  ground  that  the  State  could  punish  it  by  declar- 
ing the  charter  forfeited.  The  State  is  not  seeking  to  pun- 
ish, but  to  collect  the  debt  due  it.  Besides,  it  would  be 
small  punishment  to  declare  a  charter  forfeited  when  the 
<lefendant  is  doing  no  business  in  the  State,  has  now  no 
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property  here,  and  could  secure  another  charter  before  a 
rierk  in  some  other  State.  Indeed,  it  would  seem  that  the 
defendant  is  one  of  those  companies  which  are  chartered 
in  one  State  without  any  intention  of  doing  business  therein, 
but  to  operate  entirely  in  other  States,  such  as  are  termed 
technically,  in  the  text-books  and  by  law-writers,  *'  tramp 
corporations."     26  Am.  Law  Rev.,  193 ;  25  Ibid,,  352. 

If  this  was  a  creditor's  bill  by  private  individuals  seek- 
ing: to  collect  a  debt  of  $60,000  against  a  debtor  who  had 
fraudulentlv  removed  his  assets  out  of -the  State,  thev  would 
l>e  entitled  to  the  present  remedy  for  the  appointment  of  a 
receiver.  To  restrict  the  plaintiffs  to  supplementary  pro- 
ceedings would  be  impracticable,  since,  aside  from  the  ques- 
tion whether  the  appointment  of  a  receiver  by  a  Clerk  could 
Ik*  authenticated  under  the  act  of  Congress  for  the  purpose 
of  proceedings  in  another  State,  in  this  case  the  judgment 
fixing  the  debt  is  in  a  Court  in  which  no  supplementary 
proceedings  can  be  obtained.  The  remedy  on  such  judg- 
ments is  necessarily  by  action  in  the  Superior  Court  to  reach 
any  property  which  cannot  be  touched  by  a  levy.  Corpora- 
tions have  the  same  rights  before  the  Courts  as  individuals, 
neither  more  nor  less.  If  the  State  can  under  similar  cir- 
cumstances proceed  to  collect  taxes  of  an  individual  without 
Wing  restricted  to  an  indictment,  neither  is  it  restricted,  as 
to  a  corporation,  to  proceedings  to  declare  a  forfeiture  of 
the  charter.  If  private  individuals  under  these  circum- 
>1ances  can  have  a  receiver  appointed,  the  State  and  county 
have  a  remedv  at  least  as  broad. 

The  dav  has  gone  bv  in  North  Carolina  when  men  bv 
uniting  themselves  into  a  corporation  can  obtain  exemption 
from  taxation  which  thev  could  not  obtain  as  individuals. 
<'on.st.,  Art.  v.,  sec.  3.  Neither  can  corporations  now  claim 
to  he  exempt,  in  the  enforcement  of  the  collection  of  taxes, 
fr<)m  any  process  which  would  lie  in  favor  of  or  against 
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individuals   for   the   collection   of   taxes   or   other   debts. 

Indeed,  the  debt  due  the  State  for  taxes  is  a  preferred  debt. 

It  is  expressly  recognized  as  a  debt,  and  preferred  by  the 

statute  for  the  settlement  of  estates  of  deceased  persons 

(The  Code,  §1416),  and  in  bankruptcy  proceedings.     It  also 

has  the  distinction  that  neither  the  homestead  nor  ofF-sets 

can  be  claimed  against  it.     In   all  this  there  is  evidence 

that  public  policy  provides  not  a  lesser  but  a  broader  rem- 

edv  for  the  collection  of  taxes  than  for  other  indebtedness. 

When  there  is  property  subject  to  levy,  taxes  are  collectible 

usually  in  that  mode.     But  when  the  property  has  been 

spirited  away  the  State  does  not  necessarily  lose  its  debt, 

but  has  at  least  the  same  remedies  for  its  collection  as  are 

given  to  its  humblest  citizens. 

It  is  hardly  necessary  to  note  that  this  is  not  a  proceeding 

to  assess  the  defendant  for  taxation.     That  has  been  done  in 

the  appropriate  forum,  the  amount  due  has  been  adjudged, 

and  the  defendant  has  acquiesced  by  abandoning  any  appeal 

therefrom.     The  present  proceeding  is  to  enforce  collection 

of  the  taxes,  so  adjudged  due,  by  proceedings  which  would 

be  open  to  any  one  else  against  a  debtor  who  had  removed 

all   his  property  from  the  jurisdiction  of  the  Court.     The 

demurrer  should  have  been  overruled. 

Error. 

Avery,  J.,  concurring:  I  concur  in  the  conclusion  of  the 
Court,  but  rest  my  opinion  upon  additional  authorities  and 
somewhat  different  grounds.  In  \Vilso7i  v.  Bynximy  92  N.  C, 
717,  the  Court  said:  **  The  Code  has  not  taken  awav  from 
the  Superior  Court  any  jurisdiction  heretofore  exercised  by 
courts  of  equity,  except,  p^fta/>«,  in  cases  exclusively  within 
the  jurisdiction  of  a  Justice  of  the  Peace.^'  Wadsworth  v. 
Davis,  6;i  N.  C,  251. 
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Courts  of  equity  have  always  entertained  creditors'  bills 
brought  to  enforce  the  collection  of  a  judgment,  after  a 
return  of  nulla  bana,  out  of  property  not  subject  to  execu- 
tion, and  also  to  compel  a  personal  representative  to  subject 
asi^et^  to  debts  of  a  decedent,  yet  the  statutory  mode  of  pro- 
cetnling  has  been  repeatedly  declared  not  to  be  exclusive. 
dmitniv.  Cozart,  107  N.  C,  695;  Wilson  v.  Bynum,  supra; 
Allimn  v.  Davidsoiiy  1  Dev.  &  Bat.  Eq.,  46;  Simmons  v. 
niiitaker,  2  Ired.  Eq.,  129;  Martin  v.  Harding,  3  Ired.  Eq., 
603. 

There  is  no  common  law  principle,  or  constitutional  or 
!?tatutory  provision,  which  precludes  the  State  or  county, 
in  the  exercise  of  governmental  functions,  from  pursuing 
a  remedy  allowed  to  every  individual  upon  a  return  of 
mlla  bona  to  an  execution,  or  where  it  is  admitted  by  a 
demurrer  that  the  debtor  has  property  not  subject  to  exe- 
cution. The  necessity  for  the  appointment  ^f  a  receiver 
being  shown  by  the  complaint,  which  is  admitted  to  be 
tnie,  the  right  of  the  Court,  in  the  exercise  of  its  equitable 
joris*lietion,  to  take  the  property  into  its  custody  by  such 
appointment,  cannot  be*  successfully  questioned.  The 
county  of  Guilford  is  a  judgment  creditor,  and  execution 
having  been  returned  unsatisfied,  why  should  the  county 
be  denied  the  remedy  conceded  to  any  citizen  of  the  State, 
and  an  opportunity  be  afforded  by  such  a  groundless  tech- 
nicality for  a  corporation  to  evade  the  payment  of  a  debt 
which  is  justly  due  to  the  county  and  is  of  the  very  highest 
dignity? 
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J.  (\  l)l'(^KER  AND  AVIFE,  MAKCELLA  DUCKER,  v.  W.  R.  WHIT- 
SON,  Adminuftrator  of  W.  R.  Murray. 

Action  ou  Sealed  Note — CouHideration — Ihiduc  Influence — 

Mental  Capacity — Issues. 

1.  In  an  action  against  the  admin istrator  of  a  deceased  father  who  had 

executed  a  note  to  hie  dau^ht^r,  which,  together  with  other  notes 
to  hifl  wife  and  other  children  and  a  contemporaneous  writing 
stating  the  noteiJ  were  to  he  paid  out  of  his  estate  and  not  to  be 
reckoned  as  advancements,  he  had  left  with  (^.,  an  attorney,  the 
administrator  defended,  alleging  lack  of  consideration,  undue  influ- 
ence by  a  son  of  his  intestate,  mental  incapacity,  non-delivery  of 
note,  and  on  the  ground  that  the  note  and  accompanying  paper 
<'onstituted  an  executory  contract,  not  binding  on  the  deceased, 
in  &vor  of  the  plaintiff,  a  distributee;  issues  as  to  mental  capacity, 
undue  influence  and  delivery  were  sufficient,  and  fairly  presented 
the  whole  matter  in  controversy. 

2.  The  attorney^  C,  having  testified  as  to  the  execution  of  the  note  sue<l 

on  and  the  accompanying  paper,  it  was  proper,  as  ]>earing  on  the 
(luestion  of  delivery,  to  ask  C.  what  deceased  had  told  him  to  do 
with  the  notes,  whether  to  hold  them  subject  to  his  order,  or  to 
<leliver  to  the  payees. 

'^.  When  defendant  asked  a  witness,  whom  he  had  introduced,  to  show 
incapacity  of  deceased,  whether  he  (the  witness)  had  not  suggested 
the  appointment  of  a  guardian  for  the  deceased:  Held,  the  question 
was  leading,  and  the  Court  did  not  err  in  disallowing  it. 

4.  The  testimony  of  a  sister  of  plaintiff,  to  whom  a  note  similar  to  that 

sued  on  was  executed,  to  the  effect  that  before  and  after  the  date 
of  the  note  her  father  "was  very  bright,"  was  not  objectionable 
under  section  5iK)  of  Thf  f'or/^,  in  relation  to  transactions  with  a 
decedent. 

5.  Where  a  note  under  seal  was  executed  bv  a  father  and  delivered  to  his 

daughter,  or  to  another  for  her,  and  in  an  accomjwinying  and  con- 
temporaneous paper  the  fact  api)eared  that  the  payee  was  his 
daughter  and  that  the  note  was  intended  to  be  paid  out  of  his 
estate  after  his  death,  in  addition  to  her  distributive  share:  Held, 
that  such  fact  was  not  sufficient  to  rebut  the  consideration  imported 
bv  the  seal,  and  even  if  the  note  had  been  a  voluntary  bond  and 
intended  as  a  gift  the  seal  imix)rted  a  consideration  and  renderwi 
it  enforceable. 
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Civil  action,  tried  before  Bynuniy  J.,  and  a  jury,  at 
August  Term,  1892,  of  Buncombe  Superior  Court. 

It  was  brought  by  the  payee  of  a  note  (the  feme  plaintiff) 
and  her  husband  against  the  defendant  administrator  of 
W.  R.  Murray,  deceased,  father  of  feme  plaintiff.  The  note 
^iie<l  on  was  as  follows : 

"One  day  after  date  I  promise  to  pay  to  the  order  of 
Mareella  Murray  three  hundred  and  thirty-three  ^^^  dollars, 
value  received,  this  September  10,  1889. 

*' (Signed)  W.  R.  Murray.  (Seal.) 

-Witnes^^M.  E.  Carter." 

The  defendant  denied  the  execution .  of  the  note  bv  his 
intestate,  and  for  second  cause  of  defence  alleged : 

1.  That  at  the  time  of  the  pretended  execution  of  the  said 
alleged  note  to  the  plaintiff  by  the  defendant's  intestate,  the 
said  intestate  also  executed  a  paper-writing,  which  was  to  be 
taken  as  a  part  of  the  transaction,  concerning  the  execution 
of  s?aid  alleged  note  and  others  therein  mentioned,  and 
delivered  said  pa{)er-writing,  with  said  note  and  the  others 
mentioned,  to  M.  E.  Carter.  The  said  paper-writing  is  as 
follows : 

*'Mr.  M.  E.  Carter: — The  note  of  four  hundred  dollars 
this  day  executed  l)v  me  to  my  wife,  Eliza,  payable  one  day 
after  date,  and  three  notes  of  three  hundred  and  thirty- 
three  -^^  dollars  each,  executed  by  me  to  my  son,  John  C. 
Murray,  and  my  two  daughters,  Terrissa  and  Marcella  Mur- 
ray, respectively,  payable  one  day  after  date,  and  all  left 
with  you,  are  intended  to  be  paid  out  of  my  estate,  in  addi- 
tion to  their  shares  respectively  as  my  wife  and  children, 
and  are  not  to  be  considered  as  advancements. 

"This  September  10,  1889. 

^* (Signed)  W.  R.  Murray." 
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2.  That  the  said  notes  described  in  the  said  paper-writing, 
and  bearing  even  date  with  the  said  paper-writing,  were 
executed,  if  at  all,  without  any  valid  consideration  in  law 
and,  as  he  is  advised  and  believes,  cannot  be  enforced  in 
thisC.'ourt,  the  same  being,  as  he  is  also  informed  and  believes, 
an  executory  contract  and  not  binding  in  law  against  the 
estate  of  the  defendant's  intestate,  the  plaintiff  herein  being 
his  daughter  and  one  of  his  distributees. 

t3.  That  at  the  time  of  the  execution  of  the  said  notes  and 
paper-writing  the  intestate  was  weak  in  body  and  mind 
and  did  not  have  sufficient  mental  capacity  to  make  a  con- 
tract. That  owing  to  his  mental  incapacity  said  intestate 
did  not  know  the  nature  of  his  property,  its  value,  nor  its 
relations,  nor  to  wh'om  he  was  attempting  to  dispose  of  his 
property. 

4.  That  prior  to  the  time  of  the  execution  of  the  said 
notes  one  John  C.  Murrav,  who  is  the  son  of  the  said  intes- 
tate  and  the  brother  of  the  plantiff  herein,  had  been  the 
confidential  agent  and  manager  for  the  said  intestate,  W.  R. 
Murray,  and  had  obtained  an  undue  influence  over  the  said 
intestate.  That  the  siiid  John  C.  Murrav  induced  the  said 
intestate  to  leave  his  home  and  come  to  Asheville,  where 
he  executed  sjiid  notes  and  the  si^iid  paper-writing.  That 
from  information  and  belief  the  defendant  alleges  that  the 
said  John  C  Murniv  emploved  the  attornev  who  drew  the 
papei*s  and  in  whose  custody  and  control  they  were  left. 
That  these  notes  and  pai)er-writing  were  signed  by  the  said 
intestate  at  a  time  when  he  was  under  the  undue  and  con- 
trolling influence  of  the  said  John  C.  Murray,  who  unduly 
influenced  him  to  sign  the  same. 

o.  That  from  information  and  belief  it  was  the  purpose 
of  the  siiid  John  (\  Murray,  in  inducing  his  said  father, 
the  defendant's  intestate,  to  execute  siiid  notes  and  paper- 
writing,  to  obtain  control  of  the  sum  of  fourteen  hundred 
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dollars  ($1,400)  then  deposited  "to  the  credit  of  the  said 
intestate  in  the  National  Bank  of  Asheville,  and  to  deprive 
the  other  distributees  of  their  share  of  the  estate  at  the 
death  of  said  W.  R.  Murray.  That  at  the  time  of  the  exe- 
cution of  the  said  notes  and  paper-writing  the  plaintiff* 
wa:>  quite  old  and  feeble  and  not  expected  to  live  hut  a 
j«hort  time.  That  since  the  death  of  said  intestate  the 
widow  (one  of  the  payees)  has  had  dower  assigned  and  her 
vear's  allowance.  That  this  sum  of  fourteen  hundred  dol- 
lar*  ($1,400)  was  and  did  constitute  the  principal  portion 
t>f  the  personal  estate  of  the  said  intestate,  and  that  if  those 
notes-be  enforced  the  other  distributees,  there  being  several 
of  them,  will  be  deprived  of  their  share  which  may  have 
come  to  the  hands  of  the  defendant,  and  he  is  advised  and 
Wieves  that  he  holds  the  personal  property  of  the  intes- 
tate, including  the  fourteen  hundred  dollars  ($1,400),  in 
tru!«t  for  all  the  distributees  after  payment  of  debts  and 
(*ost:5  of  administration. 

6.  That  from  information  and  belief,  none  of  the  payees 
named  in  said  notes,  except  the  said  John  C.  Murray,  were 
present  at  the  execution  of  the  same.  That  they  knew  noth- 
injy  of  the  same,  and  had  no  desire  to  have  more  than  their 
legal  share  of  intestate's  property,  and  from  information  and 
Wlief  the  defendant  avers  that  the  said  John  C.  Murray 
intended  to  become  the  beneficiarv  of  these  notes,  if  only 
to  use  the  money  to  his  personal  profit. 

7.  That  no  money  was  delivered  to  the  payees  of  said 
notes  prior  to  the  death  of  the  said  intestate,  the  $1,400 
having  come  to  the  possession  of  the  defendant  as  admin- 
ii^trator.  The  four  notes  described  in  said  paper-writing 
in  the  aggregate  make  the  sum  of  $1,400,  corresponding  to 
the  amount  which  the  said  intestate  had  in  bank. 

The  plaintiff  tendered  the  following  issues,  which  were 
^uWitted  by  the  Court  and  responded  to  as  follows : 
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1.  Did  W.  R.  Murray,  at  the  time  he  executed  the  note 
sued  on,  have  capacity  to  understand  the  nature  of  the  act 
he  was  doing,  the  nature  and  value  of  his  property,  and  for 
whose  benefit  he  was  executing  it?     Answer.  Yes. 

2.  Did  the  said  Murray  execute  said  note  in  consequence 
of  undue  influence  exerted  over  him  bv  John  Murrav? 
A.   Xo. 

8.  Was  the  note  delivered  to  the  plaintiff  or  his  agent  for 
him  ?     A.  Yes. 

The  defendant  tendered  the  following  issues: 

1.  Was  the  intestate,  at  the  time  of  the  execution  of  the 
paper  sued  on,  of  such  a  state  of  mind  as  not  to  know  the 
nature  of  his  property,  its  valu<?,  and  to  whom  and  how  he 
was  disposing  of  the  same? 

2.  Was  the  said  Murrav  at  the  time  under  the  undue 
influence  of  John  Murray,  one  of  his  sons? 

il.  Is  the  defendant,  as  administrator,  indebted  to  plain- 
tiff? if  so,  in  what  sum? 

The  Court  submitted  the  issues  tendered  by  the  plaintiff's, 
and  refused  to  sul)mit  those  tendered  by  the  defendant,  and 
the  defendant  excepted  and  appealed  from  the  judgment 
rendered. 

The  testimony  on  the  trial  sent  up  in  the  case  is  very 
voluminous,  but  the  exceptions  are  sufficiently  stated  in  the 
opinion. 

Mr.  H.  B.  Carter,  for  phiintiffs. 

Messrs.  Char  lea  A.  Moore  i\ud  W.  H.  Malone,  for  defendant 
(appellant). 

MacKae,  J. :  The  Hrst  exce{)tion  is  to  the  refusal  of  his 
Honor  to  submit  the  issues  tendered  bv  defendant  and  the 
submission  of  those  tendered  by  the  plaintiffs. 
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There  is  no  substantial  difference  in  the  first  and  second 
is!<iies  tendered  on  each  side.  While  the  answer  denies  the 
execution  of  the  note  sued  on,  the  real  defence  is  that  set 
up  iu  the  second  defence  which,  admitting  the  manual 
siting  and  sealing  of  the  note  or  bond,  avers  the  execu- 
tion at  the  same  time  of  a  separate  paper  which  constitutes 
part  of  the  transaction ;  the  want  of  consideration,  the  fact 
that  the  two  papers  constitute  an  executory  contract  not 
binding  upon  defendant's  intestate  because  the  plaintiff  is 
one  of  the  distributees  of  intestate ;  that  there  was  no  deliv- 
ery of  said  papers  to  plaintiff;  that  their  execution  was 
obtained  by  reason  of  undue  influence  exercised  upon  intes- 
tate by  one  John  C.  Murray,  and  finally  the  want  of  mental 
capacity  on  the  part  of  plaintiff  to  make  a  contract  at  the 
time  of  the  execution  aforesaid. 

The  issues  submitted,  with  the  instructions  thereon,  seem 
to  have  presented  fairly  the  matters  in  controversy — 

First.  Did  the  intestate  at  the  time  of  the  execution  of 
the  note  sued  on  have  sufficient  mental  capacity  to  make  a 
contract  ? 

Second.  Did  he  execute  it  in  consequence  of  undue  influ- 
ence exerted  over  him  bv  John  Murrav?  and 

Third.  Was  the  note  delivered  ? 

M.  E.  Carter,  a  witness  for  plaintiffs,  having  testified  to 
the  execution  of  the  note  sued  on  as  well  as  several  other 
notes  and  of  a  contemporaneous  paper,  the  plaintiff  proposed 
to  ask  him  what  intestate  told  him  to  do  with  the  notes, 
/ind  to  this  the  defendant  objected  and  excepted. 

An  examination  of  the  paper  will  show  that  this  testi- 
mony was  not  offered  to  contradict  or  explain  it,  but 
upon  the  question  of  the  purpose  of  the  delivery  of  the 
note  to  Carter.  Delivery  or  non-delivery  was  a  question 
of  fact  to  be  proven  aliunde,  in  this  instance,  and  it  was 
i-ompetent  to  ask  the  question  for  the  purpose  of  show- 
4— Vol.  112 
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iiig  whether  it  was  left  with  Mr.  Carter  to  be  held  by  him 
subject  to  the  order  of  the  maker,  or  to  be  delivered  to  tlie 
payee. 

Joseph  Garren  was  offered  as  a  witness  by  defendant  upon 
the  question  of  the  condition  of  intestate's  mind  and  liis 
lial)ilitv  to  be  influenced  bv  one  in  whom  he  had  confi- 
dence,  and  after  the  witness  had  testified  in  chief  and 
l)efore  he  was  turned  over,  the  defendant's  counsel  propo.sed 
to  ask  him  if  he  (witness)  did  not  at  the  time  suggest  that 
intestate  should  have  a  guardian  appointed  for  him.  To 
this  plaintiff  objected  ;  the  objection  was  sustained,  and 
defendant  excepted.  The  question  was  a  leading  one.  It 
was  in  the  discretion  of  his  Honor  to  have  permitted  it, 
and  the  refusal  to  do  so  is  not  a  matter  which  can  be  assigned 
for  error.  1  Greenleaf  on  Evidence  (14th  Edition),  sec.  435, 
and  note. 

After  much  testimonv  offered  on  both  sides  as  to  the 
mental  capacity  of  intestate,  Clarissa  Murray  was  offered 
as  a  witness  for  plaintiff,  and  tlie  plaintiff  proposed  to  ask 
her  what,  in  her  opinion,  was  the  condition  of  her  father's 
(intestate's)  mind  when  he  left  home,  based  upon  her  knowl- 
edge and  observation  of  him  at  the  time.  Defendant 
ol>jected  to^the  question,  because  the  witness  had  not  stated 
any  conversation  or  conduct  of  his  or  anything  which  had 
passed  between  them,  or  any  other  fact  upon  w^hich  she 
could  base  an  opinion.  This  objection  was  overruled,  and 
defendant  excepted.  The  witness  testified  that  intestate's 
mind  was  bright  and  clear ;  that  she  had  known  and  lived 
with  him  all  her  life ;  that  she  had  seen  him  make  contracts 
and  manage  his  affairs,  and  that  she  based  her  knowledge 
on  this ;  that  she  saw  him  when  he  came  back  after  the 
notes  were  executed,  and  his  mind  was  bright;  that  he  was 
postmaster  and  a  Justice  of  the  Peace,  and  att^ided  to  the 
business;  and  witness  testified  to  her  opinion  that  he  had 


FEBRUARY  TERM,  1893.  51 


DrcKER  V.  Whitson. 


mental  capacity  sufficient  to  make  a  contract.  To  all  of 
the  foregoing  the  defendant  excepted.  She  further  testified 
that  her  brother  John  gave  her  one  of  the  notes  and  she 
kept  it  a  day  or  two  and  gave  it  back  to  him. 

Although  it  is  not  clearly  stated,  we  may  take  it  that 
this  witness  is  a  daughter  of  intestate,  and  that  she  is  the 
same  jus  the  Terrissa  who  was  the  person  mentioned  in  M.  E. 
Carter's  testimony,  to  whom  one  of  the  notes  was  made  pay- 
ahle.  If  the  objection  was  under  section  590  of  The  Code, 
l)ecause  she  was  interested  in  the  event  of  this  action,  we 
fail  to  see  anything  in  her  testimony  in  relation  to  a  per- 
sonal transaction  or  communication  with  intestate.  Indeed, 
such  testiraonv  seems  to  have  been  carefullv  avoided.  It 
may  be,  if  she  had  been  asked  as  to  anything  which  had 
|)asse<l  between  herself  and  the  intestate,  the  objection 
would  have  been  promptly  made  under  section  590.  She 
testified  to  the  grounds  of  her  opinion,  upon  her  knowledge 
of  his  mental  condition  from  his  other  acts  than  with  her- 
self, and  that  upon  his  return  from  making  the  notes  his 
mind  was  bright,  thus  fixing  the  time  as  shortly  before  and 
directly  after  the  act  in  question. 

His  Honor,  in  substance,  charged  the  jury,  upon  the  first 
issue,  that  the  burden  was  on  the  plaintiff  ta  prove  the 
execution  of  the  note,  and  that  when  she  had  done  this  she 
had  made  out  a  pnma  facie  case.  He  arrayed  the  conten- 
tions of  the  parties  and  the  testimony  offered  in  support 
thereof  on  this  issue,  and  left  it  to  the  jury  to  determine 
whether  the  plaintiff  had  satisfied  them  by  a  preponder- 
ance of  evidence  that  the  note  was  signed  and  sealed  by 
intestate,  that  he  delivered  it  to  Carter  for  the  plaintiff,  and 
that  Carter  accepted  it  as  agent  for  plaintiff,  and  if  they 
were  so  satisfied  as  to  the  mental  capacity  of  intestate,  the 
law  presumes  he  had  it  and  the  burden  is  oh  the  defendant 
to  disprove  it  by  a  preponderance  of  evidence ;  that  mere 
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weakness  of  mind  is  not  sufficient  to  invalidate  a  contract; 
that  if  he  knew  what  he  was  doing,  to  whom  and  for  whose 
benefit  it  was  made,  that  it  was  for  the  payment  of  money, 
and  the  amount  of  money  he  was  about  to  dispose  of,  he 
had  sufficient  mental  capacity,  and  this  instruction  was 
reiterated  in  substance.  He  further  instructed  the  jury, 
upon  this  issue,  that  if  defendant's  intestate  had  showii 
mental  incapacity  prior  to  the  execution  of  the  note,  the 
burden  was  upon  the  plaintiff  to  show  that  it  was  executed 
at  a  time  when  he  had  the  capacity  to  contract.  This  was 
the  substance  of  his  Honor's  cliarge  on  the  first  issue,  and 
we  think  it  covered  all  of  the  prayers  to  which  the  defend- 
ant was  entitled. 

The  defendant  contends  that  there  was  no  testimony  upon 
which  his  Honor  could  have  left  it  to  the  jury  to  determine 
whether  the  note  was  left  with  Carter  as  the  agent  of  plain- 
tiff and  to  deliver  to  her.  Having  admitted  the  testimony 
of  Carter  as  to  what  intestate  told  him  to  do  with  the  notes, 
it  follows  that  his  testimony  was  to  be  considered  upon  the 
(question  of  delivery  and  whether  the  intestate  left  it  with 
('arter  to  hand  over  to  the  plaintiff,  the  payee.  And  we  do  not 
think  that  Carter's  testimonv  would  warrant  the  instruction 
asked,  that  if  John  Murrav  took  the  note  with  the  under- 
standing  between  him  and  Carter  that  it  was  to  be  handed 
to  plaintiff  and  by  her  handed  back  to  Carter,  this  would 
be  no  deliverv.  The  law  is  plain  as  to  the  deliverv  of  a 
deed  or  bond  by  the  maker  to  a  third  party  for  the  benefit 
of  the  grantee  or  obligee.  Shortly  stated,  *'  the  delivery  of 
a  deed  is  the  parting  with  it  under  such  circumstances  as 
prevent  its  recall."  Kirk  v.  Turner j  1  Dev.  Eq.,  14.  **The 
delivery  to  a  stranger,  to  become  a  delivery  to  the  party, 
must  be  a  delivery  for  the  use  or  benefit  of  the  party,  and 
not  rejected,  but  accepted  by  the  party."  Whichard  v. 
Jordan y    6  Jones,  54;    Houdon   v.  PhillipSy    5  Jones,   302. 
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See  also,  2  Am.  &  Eng.  Enc.  of  Law,  458.  *The  difficulty 
arises  in  the  application  to  particular  cases. 

The  fourth  prayer  for  instructions  seems  to  have  been 
given  almost  in  its  very  words.  It  is  too  late,  now,  to  cite 
authorities  that  it  is  not  necessary  for  the  Judge  to  give 
the  instructions  as  prayed  for,  vei^batim.  We  conclude  that 
there  Ti-as  no  error  in  the  instructions  given,  or  in  the  refusal 
to  give  those  asked  for  but  not  given. 

We  come  now  to  the  last  exception,  upon  the  law  of  the 
case,  whether  under  all  the  testimony  and  findings  of  the 
jun-  the  note,  as  explained  by  the  contemporaneous  paper, 
was  (enforceable  at  law. 

The  note  was  under  seal,  importing  a  consideration. 
There  is  nothing  in  the  contemporaneous  paper  to  show 
want  of  consideration : 

"Mr.  M.  E.  Carter  : — The  note  of  $400  this  day  executed 
hy  me  to  my  wife  Eliza,  payable  one  day  -after  date,  and 
the  three  notes  of  $333.33  each,  executed  by  me  to  my  son, 
John  C.  Murray,  and  my  two  daughters,  Terrissa  and  Mar- 
cella  Murray,  respectively,  payable  one  day  after' date,  and 
all  left  with  you,  are  intended  to  be  paid  out  of  my  estate 
in  addition  to  their  shares  respectively  as  my  wife  and 
children,  and  are  not  to  be  considered  as  advancements. 

"This  September  10,  1889. 

"W.  R.  Murray,  (Seal)." 

We  cannot  say  that  the  fact  appearing  in  this  paper,  that 
the  payee  was  his  daughter,  was  sufficient  to  rebut  the  con- 
sideration imported  by  the  seal,  or  that  by  a  fair  construc- 
tion of  this  paper  it  appears  that  there  was  no  considera- 
tion for  the  note  but  that  of  love  and  affection,  which 
defendant  contends  is  not  sufficient  to  support  a  promise. 
But  if  we  treat  the  note  as  a  voluntarv  bond,  intended  as  a 
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gift,  the  seal  iixti)orts  a  consideration,  and  there  is  respectable 
authority  to  the  effect  that  it  can  be  enforced.  8  Am.  & 
Eng.  Enc.  of  Law,  1321,  and  cases  cited. 

Upon  the  whole  we  see  no  error,  and  the  judgment  must 
be  Affirmed. 


JOHN  L.  BAILEY  v.  B.  B.  BARRON  AND  WIFE. 

Judgment  Against  Feme  Covert — Charge  on  Separate  Estate — 

Homestead,  ^ 

1.  A  contract  of  a  feme  covert  cannot,  by  the  tenns  of  the  same,  in  the 

absence  of  a  deed  debarring  her  from  claiming  a  homestead  in  her 
land,  be  made  such  a  ** charge"  upon  the  land  as  will  deprive  her 
of  the  right  to  claim  the  exemptions  allowed  her  by  the  Constitu- 
tion. 

2.  Where  a  judgment  of  the  Superior  Court  declared  the  indebtedness  of 

the  husband  and  wife  to  be  a  "charge"  uiwn  the  separate  estate 
of  the  wife,  and  a  commissioner  was  apiK>inted  to  make  sale  of  her 
land  for  the  payment  of  such  indebtedness:  Heldf  that  such  adju- 
dicated charge  was  subordinate  to  her  right  to  have,  free  from  sale 
under  execution  or  other  final  process,  the  exemption  secured  by 
the  Constitution  to  resident  debtors,  and  it  was  the  duty  of  the  com- 
missioner to  first  allot  the  homestead  to  which  the  feme  covert  was 
entitled,  and  then  to  sell  the  excess.  In  such  case  the  allotted 
homestead  cannot  l^e  sold  to  satisfy  the  plaintiflf's  "charge^^  until 
the  homestead  estate  or  right  ends. 

Civil  action,  brought  to  Spring  Term,  1890,  of  Edge- 
(^OMBE  Superior  Court,  for  the  recovery  of  the  amount  due 
on  two  sealed  notes,  and  to  charge  the  separate  estate  of 
the  feme  defendant  witli  their  payment.  The  notes  sued  on 
were  given  for  supplies  furnished  by  the  plaintiff  for  the 
necessary  personal  expenses  of  the  feme  defendant,  for  the 
support  of  her  family  and  the  expenses  of  her  farm  which 
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the  action  sought  to  charge  with  the  debt.  Following  the 
signatures  and  seals  of  the  husband  and  wife  on  each  note 
were  the  following  stipulations : 

'*Aiul  I,  Mrs.  A.  Barron,  wife  of  B.  B.  Barron,  expressly 
charge  the  payment  of  tliis  note  upon  my  separate  estate, 
the  consideration  of  the  same  being  for  the  benefit  of  my 
separate  estate.  *' (Signed)  A.  Barkox.'' 

*' And  I,  B.  B.  Barron,  husband  of  Mrs.  A.  Barron,  hereby 
consent  for  my  said  wife  to  sign  this  note,  and  to  bind  her 
separate  estate  for  the  payment  of  the  same. 

*^(Signed)  B.  B.  Barron." 

The  complaint  specifically  set  out  the  lands  and  personal 
property  l)elonging  to  the  feme  defendant,  and  the  prayer  was 
that  siiid  notes  should  be  declared  a  charge  upon  the  said 
property  of  the  feme  defendant ;  that  said  property  be  applied 
to  the  payment  of  the  indebtechiess  due  to  the  plaintiff,  and 
that  a  commissioner  be  appointed  to  sell  the  said  property 
for  that  purpose,  etc. 

At  Spring  Term,  1890,  judgment  was  rendered  by  con- 
sent of  the  parties  in  favor  of  the  plaintiff  as  follows: 
"That  the  plaintiff'  do  recover  of  the  feme  defendant  (the 
same  to  be  paid  out  of  her  separate  estate)  $1,437.82,  with 
eight  per  cent,  interest  thereon  from  January  1st,  1890,  and 
the  costs  of  this  action,  to  be  taxed  by  the  Clerk ;  that  said 
indebtedness  is  hereby  declared  a  charge  on  the  separate 
estate  of  the  said  feme  defendant,  the  r(?al  estate  consisting 
of,  etc.  *  *  *  And  further,  that  if  this  indebtedness, 
principal  and  interest  and  costs,  be  not  paid  on  or  before 
the  1st  dav  of  December  next,  then  Jacob  Battle,  who  is 
hereby  appointed  a  commissioner  for  that  purpose,  shall  sell 
said  real  estate  at  public  auction  at  the  Court-house  door, 
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etc.,  etc.  A  report  of  sale  to  be  filed,  aud  this  cause  retained 
for  further  orders.  The  lien  of  the  plaintiff  for  his  said 
indebtedness  dates  from  April  3d,  1890,  when  his  notice 
of  lis  pendens  was  duly  filed." 

In  July,  1892,  the  commissioner  advertised  the  lands  for 
sale  on  the  first  Monday  in  August,  1892;  and  thereupon, 
and  before  sale  was  made,  the  feme  defendant,  who  was  the 
owner  of  the  same,  applied  to  the  commissioner  in  writing 
to  have  her  homestead  allotted  to  her  in  the  246-acre  tract, 
that  being  all  the  hind  she  owned,  and  which  is  described 
in  the  complaint,  and  the  commissioner  refused  to  allot  the 
same  to  her.  Thereupon,  on  27th  July,  1892,  the  feme 
defendant  applied  to  his  Honor,  Judge  Bryan,  at  Chambers, 
in  Newbern,  to  have  said  judgment  set  aside  because  it  was 
void,  and  if  not  void,  to  have  the  same  modified  so  as  to 
require  the  commissioner  to  allot  to  her  a  homestead  in  said 
tract,  which  moti(m  was  denied.  To  tliis  ruling  the  feme 
defendant  ex-cepted,  and  caused  her  exception  to  be  noted, 
and  it  was  agreed  between  the  parties  that  the  same  should 
])c  heard  upon  appeal  from  the  final  judgment  in  this  cause. 

The  said  commissioner  proceeded  to  sell  the  land  with- 
out allotting  the  Iiomestead,  and  made  his  report  to  the 
said  Court  at  Fall  Term,  1892  On  the  coming  on  of  said 
report  for  confirmation  before  Shuford,  J.,  the  feme  defend- 
ant excepted  thereto,  as  appears  from  the  judgment  of  con- 
firmation herein.  The  Court  overruled  said  exceptions  and 
confirmed  the  report,  to  which  the  /rmr  defenckint  excepted 
and  appealed. 

Aff'ssrs.  B}in)i  and  Battle,  for  plaintift". 
Mr.  John  L.  Bridgers,  for  defendants. 

Bi^RWELL,  J. :  We  think  that  a  proper  construction  of  the 
judgment  rendered  in  this  cause  at  Spring  Term,  1890,  will 
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give  to  the  feme  defendant  all  that  she  claims,  and  that  no 
reforming  or  correction  of  that  judgment  is  necessary  to 
.secure  to  her  the  exemptions  that  are  hers  according  to  the 
provisions  of  the  Constitution  of  the  State. 

The  allegations  contained  in  the  verified  complaint  enti- 
tled the  plaintiff,  under  the  decision  of  this  Court  in  the 
case  of  Flainn  v.  Wallace,  103  N.  C,  296,  to  an  adjudication 
that  the  feme  defendant  was  indebted  to  plaintiff  as  alleged, 
and  that  this  indebtedness  was  a  charge  on  her  separate 
lyeiwnnl  estate.  The  decision  of  this  Court  in  Farthing  v. 
HhieUh,  106  N.  C,  289,  had  not  then  been  announced,  and  it 
seems  from  the  prayer  of  the  complaint  and  the  judgment 
itself  that  the  plaintiff's  counsel  insisted  that,  as  no  answer 
or  demurrer  was  filed,  he  was  entitled  to  a  judgment  declar- 
ing the  indebtedness  a  charge  on  the  separate  real  estate  of 
the  feme  defendant  also,  and  that  the  defendant's  counsel 
consented  to  this,  notwithstanding  the  fact  that,  upon  the 
allegations  of  the  complaint,'  the  plaintiff  was  not  entitled 
to  a  charge  on  the  real  estate  under  the  law,  as  afterwards 
lixe<l  by  the  decision  in  Farthing  v.  Shields,  supra,  if  the 
(*f)verture  of  the  fem^  defendant  had  been  pleaded. 

In  Flaum  v.  Wallace,  supra,  it  is  decided  that,  where  it  is 
adjudged  that  the  debt  is  a  charge  on  the  separate  personal 
estate  of  the  feme  defendant,  she  "can  claim  the  same 
exemption  from  execution  as  she  would  be  entitled  to  if  she 
w^re  a  feme  sole^  The  "charge''  which  is  put  upon  the 
feme'^  separate  personal  estate  by  such  an  adjudication  is 
sulx)rdinate  to  her  right  to  have,  free  from  sale  under  exe- 
cution or  other  final  process,  the  exemption  secured  to  all 
re<?ident  debtors  bv  the  Constitution. 

In  the  judgment  now  under  consideration,  it  is  declared 
that  the  "said  indebtedness  is  hereby  declared  a  charge  on 
the  separate  estate  of  the  said  feme  defendant,  described  in 
the  complaint " ;  that  is,  upon  Iter  personal  and  real  estate, 
for  both  are  described  in  the  complaint. 
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It  seems,  therefore,  that  the  adjudicated  "charge"  upon 
the  real  estate  of  the  feme  defendant,  like  that  against  her 
personal  estate,  must  be  subordinate  to  her  homestead 
right,  unless  it  appear  from  the  complaint  that  she  has  by 
a  proper  deed  debarred  herself  from  claiming  a  homestead 
out  of  the  lands  described,  or  a  judgment  has  been  entered 
against  her  which  estops  her  from  asserting  such  claim. 
There  is  no  allegation  in  the  complaint  that  she  has  by 
deed  assigned  this  right,  and  we  think  that  the  judgment, 
construed  in  connection  with  the  pleading,  as  is  proper, 
must  be  understood  to  direct  the  commissioner  thereby 
appointed  to  sell  the  land  only  after  there  had  been  allotted 
to  the  fenw  defendant  such  part  thereof  as  was  exempt 
from  sale  under  execution  or  other  final  process.  The  power 
to  sell  was  conferred  on  the  commissioner  in  order  that  the 
"charge"  on  the  feme  defendant's  real  estate,  which  had 
been  adjudicated  in  favor  of  the  plaintiff  according  to  the 
prayer  of  the  complaint,  and  upon  motion  of  his  counsel, 
might  be  enforced.  That  charge,  as  has  been  said,  is  subor- 
dinate to  the  feme  defendant's  right  to  exemption.  The 
authority  to  sell  must  be  exercised  by  the  commissioner  in 
subordination  to  that  right,  for  the  sale  is  to  be  made  merely 
to  enforce  the  adjudged  lien  or  charge. 

The  sale  made  and  reported  should  have  been  set  aside, 
and  the  connnissioner  should  have  been  directed  to  have 
her  homestead  allotted  to  the  feme  defendant,  and  then  \.o 
sell  the  excess.  The  portion  so  allotted  to  her  cannot  be 
sold  to  satisfy  plaintiff's  charge  until  the  homestead  estate 
or  right  ends.  Error. 
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ARMSTRONG,  CATOR  &  CO.  v.  N.  W.  and  L.  C.  BEST. 

Vrmtrad  of  Married  Woman — Lex  Loci  Cmitradm — Private 

International  Law. 

1.  The  common  law  disability  of  a  married  woman  to  make  a  contra<it 

obtains  in  this  State,  except  in  cases  specially  permitted  by  statute. 

2.  VSTiile  it  is  generally  settled  that,  if  a  contract  is  valid  according  to  the 

lawsof  a  State  where  it  is  made,  it  is  valid  every  where  in  respect  to 
matters  bearing  upon  its  execution,  interpretation  and  validity, 
yet  as  to  th'e  cupacity  of  the  contracting  party  the  law  of  the  domi- 
cile prevails.  Therefore,  where  a  married  woman,  domiciled  in 
this  State,  not  being  a  free-trader  and  not  having  the  written  assent 
of  her  husband,  made  a  contract  in  another  State  according  to 
whose  laws  a  feme  covert  can  contract :  Held,  that  such  contract 
cannot  be  enforced  in  the  Courts  of  this  State. 

Civil  action,  heard  before  Bryan,  J.,  at  January  Term, 
1S92,  of  Wayne  Superior  Court,  upon  the  following  agreed 
f*tateraent  of  facts : 

'*  It  is  agreed  that  at  the  time  the  goods  for  the  purchase- 
money  of  which  this  action  is  brought  were  l)Ought  the 
plaintiffs  were  merchants,  doing  business  in  the  city  of 
Baltimore,  in  the  State  of  Mary^^^^^l*  and  the  defendant 
L.  ('.  Best  was  carrying  on  the  trade  of  milliner  and  mer- 
chant in  the  citv  of  Goldsboro,  State  of  North  Carolina,  in 
her  own  name,  as  a  licensed  trader ;  that  said  goods  were 
ordered  by  the  defendant  L.  C.  Best  of  the  plaintiffs,  and 
they  were  shipped^by  the  plaintiffs  to  her  from  their  place  of 
hu.siness  in  the  city  of  Baltimore,  and  were  to  be  paid  for 
hv  defendant  L.  C.  Best  at  the  end  of  sixtv  davs ;  that  at 
that  time,  and  since,  the  defendant  was  and  is  a  citizen  and 
ru<ident  of  the  State  of  North  Carolina,  and  a  married 
woman,  living  with  her  husband,  the  defendant  N.  W.  Best. 
The  ^oods  have  not  been  paid  for,  except  tlie  credits  set 
out  in  the  accounts  filed,  and  those  not  paid  for  were  worth 
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the  agreed  price  of  $212.43 ;  that  the  defendant  has  never 
been  a  free-trader  under  the  statutes  of  North  Carolina, 
and  her  husband  has  never  consented  in  writing  to  the 
orders  of  said  goods  and  to  the  sale  thereof." 

Judgment  was  rendered  for  defendants,  and  plaintiffs 
appealed. 

Mr.  W.  C.  Mimroe,  for  plaintiffs  (appellants). 
Messrs.  Allen  &  Dortch,  for  defendants. 

Shephkrd,  C.  J. :  If  the  contract,  which  is  the  subject  of 
this  action,  was  made  in  this  State,  it  is  well  settled  that  it 
would  be  void  bv  reason  of  the  common  law  disabilitv  of 
the  feme  defendant  to  make  any  contract  whatever  upon 
which  a  personal  judgment  can  be  rendered  against  her, 
except  in  the  cases  provided  by  statute.  Pippen  v.  Wessf>}t^ 
74  N.  C,  437;  Dougherty  v.  Sprinkle,  88  N.  C,  300;  Baky^ 
V.  Garria,  108  N.  C,  218 ;  Flanm  v.  Wallace,  103  N.  C,  296  ; 
Farthing  v.  Shields,  106  N.  C,  289. 

The  plaintiffs,  however,  insist  that  the  contract  was  made 
in  the  city  of  Baltimore,  Maryland,  their  place  of  business, 
where  they  accepted  the  proposal  of  the  defendant  by  shij)- 
ping  the  goods  according  to  her  'order.  In  this  they  are  cor- 
rect, for  if  a  contract  is  completed  in  another  State  '*  it  makes 
no  difference  in  principle  whether  the  citizen  of  this  State 
goes  in  person  or  sends  an  agent  or  writes  a  letter  across  the 
boundarv  line  between  the  two  States."  Milliken  v.  Pratt,  12o 
Mass.,  374.  As  was  said  by  Lord  Lyndhurst :  "  If  I,  residing  m 
England,  send  down  my  agent  to  Scotland,  and  he  makes  con- 
tracts for  me  there,  it  is  the  same  as  if  I  Jnyself  went  there 
and  made  them."  Patt'mm  v.  Mills,  1  Dow.  &  CL,  342.  So 
if  one  in  New  York  orders  goods  from  Boston,  "either  by  a 
carrier  whom  he  points  out  or  in  the  usual  course  of  trade, 
this  would  be  a  completion,  a  making  of  the  contract,  and 
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it  would  l>e  a  Boston  contract  whether  he  gave  no  note  or  a 
note  j>ayable  in  Boston,  or  one  without  express  place  of 
|>aymeiit/*      2  Parsons'  Con.,  586. 

The  contract,  then,  being  a  Maryland  contract,  it  is  next  ; 

iiisi5?te<l  that  it  is  one  which  a  feme  covert  could  have  made  / 

ill   that   State,  and  therefore  enforceable  in  the  Courts  of 

North    CaroHna.     We  are  by  no  means  certain  that  the 

present    contract  is  a  valid  one  according  to  the  laws  of 

Maryland,  as  the  statute  of  that  State  seems  to  recognize 

the  le^nl  capacity  of  a  married  woman  only  to  the  extent 

of  contracting  with  reference  to  property  acquined  by  her 

**  skill,  industry  or  personal  labor."     Assuming,  however, 

that  it  is  a  valid  contract  in  Maryland,  we  will  proceed  to 

the     examination   of  the   question    whether  it  should  be 

enforced  by  the  Courts  of  this  State. 

It  is   well  settled  that  the  law  of  one  State  has  proprio  \ 
rigf^rc  no  force  or  authority  beyond  the  jurisdiction  of  its 
oiv^n  Covirt.s,  and  that  whatever  effect  is  given  to  it  by  the 
<V>urts  of  foreign  countries  or  other  States  is  the  result  of 
that    international   comity  (more  properly   called   private 
international  law)  which  is  the  product. of  modern  civiliza- 
tion.     Honithall  v.  Burwellj  109  N.  C,  10.     It  is  left  to  each 
State  or  nation  to  say  how  far  it  will  recognize  this  comity 
an<l  to  what  extent  it  will  be  permitted  to  control  its  own 
laws.      It  has,  however,  been  very  generally  settled  that  all 
matters  l>earing  upon  the  execution,  the  interpretation  and  ; 
the  validitv  of  a  contract  are  to  be  determined  bv  the  law  I 

t 

of  the  place  where  the  contract  is  made,  and  if  valid  there 
it  is  valid  everywhere.  Taylor  v.  Sharpy  108  N.  C,  377. 
An  exception  is  maintained  by  some  of  the  continental^ 
jurists  as  to  the  capacity  of  a  contracting  party,  and  they 
generally  hold  that  the  incapacity  of  the  domicile  attaches 
ti>  and  follows  the  person  wherever  he  may  go.  We 
rt^niarkecl  in    Taylor  v.  Sharp,  supra^  that  tliis  was  not  con- 
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sidered  by  Mr.  Justice  Story  (Conflict  Laws,  103,  104)  as 
the  doctrine  of  the  common  law,  and  we  also  stated  the 
conclusion  of  Gray,  C.  J.,  in  Milliken  v.  Pratt,  mjjray  that 
the  general  current  of  the  English  and  American  authori- 
ties is  in  favor  of  holding  that  a  contract,  which  b}'-  the 
'  law  of  the  place  is  recognized  as  lawfully  made  by  a  capable 
person,  is  valid  everywhere,  although  the  person  would  not 
under  the  law  of  the  domicile  be  deemed  captible  of  making 
it.  The  proposition,  though  denied  by  Dr.  Wharton  as  to 
infants  tind  ferries  covert  (Conflict  of  Laws,  112,  118),  seems  to 
be  generally  accepted  in  this  country  in  so  far  as  it  relates 
to  the  enforcement  of  contracts  in  courts  other  than  those 
of  the  domicile.  If,  for  example,  the  plaintiffs  were  suing 
upon  the  present  contract  in  the  Courts  of  Maryland,  the 
defendant  could  not,  it  is  thought,  avail  herself  of  the  inca- 
pacity of  her  domicile,  but  the  lex  loci  contractus  would  pre- 
vail. But  quite  a  different  question  is  presented  when  the 
action  is  brought  in  the  forum  of  the  domicile,  hi  such  a 
case  a  very  important  qualification  of  private  international 
laAv  is  to  be  considered,  and  this  is  that  no  State  or  nation 
will  enforce  a  foreign  law  which  is  contrary  to  its  fixed  and 
settled  policy.  In  Bank  of  Augusta  v.  Earle,  13  Petei*s,  519, 
Chief  Justice  Taxey,  speaking  for  the  Court,  said :  **  The* 
comity  thus  extended  to  other  nations  is  no  impeachment 
of  sovereignty.  It  is  the  voluntary  act  of  the  nation  by 
which  it  is  offered,  and  is  inadmissible  when  contrarv  to  its 
policy  or  prejudicial  to  its  interests."  To  the  same  effect  is 
the  language  of  Story,  that  no  State  will  enforce  a  foreign 
law  if  it  be  "repugnant  to  its  policy  or  prejudicial  to  its 
interests."  Conflict  of  Laws,  37.  That  this  qualifying  prin- 
ciple is  applicable  to  cases  like  the  present  is  manifest,  not 
onlv  bv  reason  and  necessitv,  but  also  bv  the  decisions  of 
other  Courts.  Even  in  MilUken  v.  Pratt,  mipra,  in  which 
tbe  lex  loci  contraciu.'i  is  pushed  to  the  extreme  limit,  it  is 
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«igget?ted  that  where  the  incapacity  of  a  married  woman  is 
the  settle<l  policy  of  the  State  **for  the  protection  of  its  own 
c!tizen.s,  it  couUl  not  be  held  by  the  Courts  of  that  State 
t«>  yiehl  to  the  law  of  another  State  in  which  she  might 
undertake  to  contract.'' 

In  ItoberL^oji  v.  Queen,  87  Tenn.,  445,  the  contract  was 
made  Vjy  the  fffme  defendant  in  Kentucky,  where  she  resided 
and  under  whose  laws  she  was  capable  of  contracting.  An 
action  was  brought  in  Tennessee, 'and  the  Court  held,  as 
we  ilid  iu  the  similar  cases  of  Sharpy.  Tajjlor,  supra,  and 
Wipofl  V.  Wheehr,  111  N.  C,  231,  that  the  plaintiff  was 
eiititlcil  to  recover.  The  C'Ourt,  however,  said :  **  If  this 
were  a  suit  against  a  married  woman,  a  citizen  of  this  State, 
on  a  contract  made  out  of  the  State,  there  would  be  much 
force  in  the  insistance  of  the  defendant.'' 

In  JohiiHOJi.  V.  Gaivtry,  11  Mo.  App.,  322,  it  was  held  that 
where  a  married  woman,  having  a  separate  estate  in  land 
in  ilissouri,  makes  a  contract  in  another  State,  her  capacity 
ti>  make  the  contract  and  its  validitv  are  to  be  determined 
bv  the  hiw  of  Missouri,  in  a  suit  iu  a  Missouri  Court  to 
enforce  such  contract. 

In  Batik  v.  Williams,  46  Miss.,  618,  the  contract  was  made 
in  Louisiana,  where  it  would  have  been  valid  against  the 
fmte  defendant.  The  suit  was  brought  in  Mississippi,  the 
[dace  of  her  domicile,  and  under  whose  laws  the  contract 
was  void  by  reason  of  her  coverture.  The  opinion  of  the 
(Vmrt  is  verj-  elaborate,  and,  although  the  special  char- 
acter of  the  Louisiana  law^  is  referred  to,  it  is  believed 
that  its  reasoning  is  of  general  application.  The  Court 
said :  **  It  is  the  prerogative  of  the  sovereignty  of  every 
countrv  to  define  the  conditions  of  its  members,  not  merelv 
its  resident  inhabitants,  but  others  temporarily  there,  as  to 
capacity  and  incapacity.  But  capacity  or  incapacity,  as  to 
act?  done  in  a  foreign  country  where  the  person  may  ])e 
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temporarily,  will  be  recognized  as  valid  or  not  in  the  forum 
of  his  domicile,  as  they  may  infringe  or  not  its  interests, 
laws  and  policies."  After  speaking  of  the  separate  estate 
of  the  wife  and  the  statutes  prescribing  how  it  may  be 
charged,  the  Court,  referring  to  the  foreign  plaintiff,  says: 
''But  he  must  satisfy  the  Court  that  his  debt  was  such  a 
charge  upon  her  estate,  or  its  income,  as  she  had  the  power 
to  make;  otherwise,  it  would  be  a  violation  of  the  tenure, 
the  conditions  of  her  title,  to  allow  him  to  subject  it.  But 
the  creditor  may  say  '  I  cannot  bring  this  debt  within  the 
terms  defined  by  your  law;  nevertheless,  it  was  such  a  con- 
tract as  a  married  woman  could  make  by  the  law  of  Louis- 
iana.  Comity  requires  your  Courts  to  treat  the  contract  pre- 
cisely as  Louisiana  would,  and  I  demand  a  judgment  against 
the  wife.'  'No,'  says  the  Court-,  *you  cannot  get  here  any 
fruit  of  a  judgment ;  there  is  nothing  subject  to  its  payment, 
and  our  law  affords  no  remedy  against  a  married  woman 
in  any  of  its  Courts,  law  or  equity,  except  through  a  prop- 
erty which  she  has,  and  which  must  be  pointed  out  by  the 
creditor.  We  know  of  no  such  thing  as  a  personal  obliga- 
tion, aside  from  and  independent  of  a  property  which  may 
discharge  it.'"  1 

In  North  Carolina  it  has  been  conclusively  determined 
that  the  common  law  disability  of  a  feme  covert  still  obtains, 
and  that,  except  in  the  cases  provided  by  statute,  her  prom- 
ise, as  was  said  by  Ruffin,  J.,  is  "  as  void  as  it  ever  was, 
with  no  power  in  any  Court  to  proceed  to  judgment  against 
i  her  in  personam^  Dougherty  v.  Sprinkle,  supra.  The  Con- 
stitution and  laws  made  in  pursuance  thereof  protect  lier 
separate  estate  and  prescribe  the  manner  in  which  she  may 
dispose  of  or  charge  it,  and  the  assent  of  the  husband  is 
generally  necessary. 

This  brief  reference  to  our  laws  in  resj)ect  to  marrie<l 
women  is  sufficient  to  show  that  the  enforcement  of  the 
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present  coutraet  is  wholly  repugnant  to  our  domestic  policy, 
a^  well  as  prejudicial  to  the  interests  of  our  citizens.  It 
is  not  pretended  that  the  defendant  has  attempted  to 
charge  her  separate  estate  in  any  manner  provided  by 
our  laws,  and  to  hold  that  she  may  subject  it  to  execu- 
tion upon  a  personal  judgment,  by  reason  of  a  promise 
made  during  a  short  visit  to  another  State,  or,  as  in  this 
case,  by  a  simple  order  for  goods,  would  afford  an  easy 
method  of  charging  her  property  in  contravention  of  the 
public  policy  and  laws  of  the  domicile.  It  is  further  to  be 
ol*:?erved  that  in  North  Carolina,  as  a  general  rule,  the 
written  assent  of  the  husband  is  necessary  in  order  to  give 
any  effect  whatever  to  her  obligations,  yet  this  wholesome 
j»n)vision  may  easily  be  evaded,  even  in  the  very  presence 
of  the  husband  and  despite  his  protest,  by  a  simple  cor- 
rt^spondence  by  the  wife  with  parties  in  another  State,  which 
may  technically  amount  to  a  foreign  contract.  In  this  way 
she  could  indirectly  dispose  of  or  charge  all  of  her  real  or 
|>ersonal  property,  entirely  freed  from  the  restraint  of  her 
husband,  or  the  methods  prescribed  by  the  lex  rndtm.  We 
cannot  assent  to  the  proposition  that  a  foreign  law,  thus 
introduced  and  so  utterly  subversive  of  the  laws  regulating  i 
a  large  amount  of  property  within  the  limits  of  this  State,/ 
will  he  recognized  and  enforced  by  our  C-ourts. 

The  Courts  of  our  State  have  perfect  jurisdiction  over  all 
jiersonal  and  real  property  within  its  limits  belonging  to 
the  wife,  and  if  our  laws  in  respect  to  the  manner  in  which 
it  may  be  charged  conflict  with  those  of  another  State,  it 
cannot  be  made  a  (juestion  in  our  own  Courts  as  to  which 
}«hall  prevail.  It  is  certainly  competent  for  any  State  to- 
adopt  laws  to  protect  its  own  property  as  well  as  to  regulate 
it,  and  '*  no  nation,"  says  Story,  **  will  suffer  the  laws  of  j 
another  to  interfere  with  her  own  to  the  injury  of  her  citi- 
zens. That  whether  they  do  or  not  must  depend  on  the 
5 — Vol.  112 
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condition  of  the  country  in  which  the  foreign  hiw  is  sought 
to  be  enforced,  the  jnirticuhir  nature  of  her  legishitiou,  Iicr 
policy,  and  the  character  of  her  institutions.  *  *  *  That 
whenever  a  doubt  does  exist,  the  Court  which  decides  will 
prefer  the  laws  of  its  own  country  to  that  of  the  stranger." 
Conflict  of  Laws,  28. 

For  the  reasons  given,  we  cannot  recognize  the  present 
contract  as  an  enforceable  one  in  our  Courts. 

We  think  his  Honor  was  correct  in  his  ruling  that  the 
plaintiffs  were  not  entitled  to  recover. 

Affirmed. 


J.  M.  MAYO  AND  WIFP:  AND  TRIISTEK  v.  FARRAR  &  JONES. 
Married  Wovm)* — TrvHtee — Validity  of  Mortgage. 

1.  Whert'  laiui  had  l)een  conveved  to  a  trustee  in  trust  for  the  sole  an<l 

mi 

separate  use  of  F.  M.  (a  feme  covert),  and  her  heirs,  subject  to  her 
exclusive  control,  with  full  i)ower  in  her  to  convfey  said  property 
by  deed  or  will,  by  will  as  if  she  were  a  feme  itole,  by  deed  in 
which  her  hushand  and  tnistec  must  unite,  their  receipt  to  l>e  a 
full  dischar>j:e  to  said  trustee  for  all  rents  and  profits,  she  to  occupy 
and  use  said  proi)erty  as  the  full  beneficial  owner  thereof,  21 
uiortjjaj^e  given  by  the  husband  and  wife  ujwn  said  land  without 
the  joinder  of  the  trusti^e  was  inoi)erative  and  void. 

2.  When  a  feme  covert ^  owning  land  under  the  limitation  of  a  deed  of  set- 

tlement, acts  under  such  settlement,  she  is  not  only  subject  to  its 
express  restrictions  as  to  the  manner  of  exercising  such  power  as  is 
granted  to  her,  but  she  is  dei)endent  ui)on  a  strict  construction  i>f 
its  tenns  for  authority  to  make  any  disposition  whatever  of  the 
proiHM'ty  embraced  in  it. 

8.  A  i)arty  cannot  in  this  Court  assign  as  error  the  refusal  of  a  judjir- 
ment  for  which  he  did  not  ask  below ;  and  where,  in  an  action  to 
enjoin  the  sale  of  land  which  husband  and  wife  had  attempted  to 
convey  by  way  of  mortgage  to  secure  their  notes,  the  defendant 
mortgagees,  after  resisting  the  injunction,  demanded  that  the  lan«l>* 
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should  be  sold,  or  that  possession  should  be  given  with  perception 
of  profits,  for  the  payment  of  the  notet*,  but  did  not  ask  for  judg- 
ment against  the  hushand  either  before  or  after  adjudication  of  the 
invalidity  of  the  mortgage,  this  Court  will  not  modify  the  judg- 
ment 80  as  to  i)ermit  a  recovery  against  him. 

Civil  action,  tried  at  Fall  Term,  1892,  of  Edgecombe 
Superior  Court,  ])efore  Shvfordy  J. 

The  action  was  brought  by  husband  and  wife  and  trustee 

under  a  deed  of  settlement  to  enjoin  a  sale  under  mortgage 

of  feme  plaintiff's  land  embraced  in  the  settlement,  because 

the  trustee  did  not  join  in  the  deed.     The  land  subsequently 

conveved  bv  the  husband  and  wife  to  the  defendants  had 

belonged  to  the  husband,  but  had  been  conveyed  (by  way 

of  compensation  for  lands  of  the  wife  sold  for  the  husband's 

benefit)  to  \V.  T.  Mayo,  in  trust,  however,  for  the  sole  and 

separate  use  of  the  said  Florence  L.  Mayo  and  her  heirs, 

subject  to  her  exclusive  control,  with  full  power  in  her  to 

convey  said  property  by  deed  or  will,  by  will  as  if  she  were 

a  feme  aolcj  by  deed  in  ivhich  her  husband  and  trmtee  must 

unite,  their  receipt  to  be  a  full  discharge  to  said  trustee  for 

all  rent«  and  profits,  she  to  occupy  and  use  said  property  as 

the  full  beneficial  owner  thereof. 

The  complaint  recited  the  deed  to  W.  T.  Mayo  in  trust 
for  Florence  L.,  the  feme  covert,  and  the  mortgage  by  which 
the  husband  and  wife  attempted  to  convey  the  lands  to 
secure  the  individual  debt  of  her  husband,  which  mortgage 
the  plaintiffs  claimed  to  be  invalid  for  lack  of  the  joinder 
of  the  trustee. 

The  defendants  in  their  answer  denied  that  the  indebted- 
ness intended  to  be  secured  by  the  mortgage  was  all  the 
indebtedness  of  the  husband,  but  that  $1,255  thereof  was 
for  advances  made  by  defendants  to  J.  M.  Mayo  and  wife, 
and  $2,000  thereof  was  advanced  at  the  time  of  taking  the 
mortgage  to  enable  Mayo  and  wife  to  carry  on  tlieir  agri- 
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cultural  operations,  and  that  the  said  sum  of  $2,000  was 
used  for  said  purpose  and  to  remove  to  Florida,  where  they 
soon  became  and  are  now  residents. 

Defendants  admitted  that  W.  T.  Mayo,  trustee,  did  not 
join  in  the  mortgage,  but  insisted  that  it  was  not  void  on 
that  account,  but  that  the  feme  plaintiff,  being  tlie  beneficial 
owner  and  entitled  to  the  use,  occupation  and  profits  of  the 
land,  which  were  not  restricted  bv  the  terms  of  the  trust, 
could  and  did  convey  the  same  by  mortgage. 

Upon  the  trial  the  plaintiffs  moved  for  judgment  on  the 
I)leadings,  the  allegations  of  the  answer  being  taken  pro 
confe^sso,  on  the  ground  that  the  mortgage  w-as  invalid. 
Defendants  resisted  the  motion  and  asked  for  judgment, 
and  that  the  lands  be  charged  with  the  payment  thereof, 
and  that,  if  this  relief  should  not  be  granted,  then  the  use, 
occupation,  rents  and  profits,  which  w^ere  not  restricted  by 
the  terms  of  the  trust,  should  be  charged  with  the  payment 
thereof,  and  a  receiver  be  appointed  to  collect  and  apply  the 
rents,  etc.,  to  tlu?  satisfaction  of  the  debt. 

The  Court  adjudged  the  deed  of  mortgage  to  be  invalid, 
inoperative  and  void,  by  reason  of  the  failure  of  the  trustee 
to  join  therein,  and  that  it  was  inefix^ctual  to  charge  the 
separate  personal  property  of  the  fenie  plaintiff,  or  the  rents 
and  profits  of  the  land,  with  the  payment  of  the  debt. 
From  this  judgment  the  defendants  appealed. 

Mr.  Don  Gilliam.,  for  plaintiffs. 

Messrs.  Fred.  Phillips  and  John  L.  Bridgers,  for  defendants 
(appellees). 

Avery,  J. :.  The  Court  said  (Ruffin,  J.,  delivering  the 
opinion)  in  Hardy  v.  Ilcjlly,  84  N.  C,  661:  "We  must  take 
it  to  be  the  settled  law  of  this  State,  at  least,  that  a  married 
woman,  as  to  lier  separate  property,  is  to  be  deemed  a  ferm 
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mU  only  to  the  extent  of  the  power  expressly  given  in  the 
deed  of  settlement.  Her  power  of  disposition  is  not  abso- 
lute but  limited  to  the  mode  and  manner  pointed  to  in  the 
instrument;  and  when  that  is  silent  she  is  powerless/* 
True,  the  feme  plaintiff  reserved  "  full  power  to  convey  by 
deed  or  will — by  will,  as  if  she  were  a  fernie  sole^  by  deed, 
in  which  her  husband  and  trustee  ,must  unite."  The  mode 
of  conveyance  pointed  out  in  explicit  terms  is  by  deed,  in 
which  husband,  wife  and  trustee  "  must "  all  join  and,  as 
it  is  obvious  that  the  restrictions  upon  her  power  have  been 
disregarded  by  the  attempt  to  convey  without  the  joinder 
of  the  trustee,  we  must  either  hold  the  mortgage  inopera- 
tive, as  a  conveyance  of  her  separate  land,  or  overrule 
Hardy's  case,  mpra.  In  that  case  the  feme  sole  reserved 
the  power  to  remove  the  trustee  and  appoint  another,  and 
to  direct  the  trustee,  in  writing,  as  to  all  sales  of  her  prop- 
erty or  re-investments  of  the  fund  arising  from  such  sales, 
yet  a  mortgage  deed  made  by  her  and  her  husband,  the 
trustee  failing  to  unite  with  them,  was  declared  void  and 
a  sale  under  it  enjoined,  as  in  this  case  in  the  Court  below, 
and  the  decree  was  upon  appeal  affirmed  in  this  Court. 

Where  a  feme  cm^ert  derives  title  in  any  manner  other 
than  under  the  limitation  of  a  deed  of  settlement,  she  can 
alien  her  estate  in  land  only  by  joinder  of  her  husband  in  the 
conveyance,  with  privy  examination  in  conformity  to  the 
statute.  Clayton  v.  Rose,  87  N.  C,  106;  Thurber  v.  Lalioque, 
105  X.  C,  301 ;  Farthing  v.  Shields,  106  N.  .C,  289.  When 
she  acts  under  .such  settlement,  she  is  not  only  subject  to 
its  express  restrictions  as  to  the  manner  of  exercising  such 
power  as  is  granted  to  her,  but  she  is  dependent  upon  a 
!?trict  construction  of  its  terms  for  authoritv  to  make  unv 
disjx)sition  whatever  of  the  property  embraced  in  it.  Kemp 
V.  Kemp,  85  N..C.,  491 ;  Hardy  v.  Holly,  supra.  This  Court 
\^  classified  by  a  prominent  text-writer  as  one  of  those  that 
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*•  regard  the  wife\s  power  over  her  separate  estate  as  result- 
ing not  from  the  existence  of  the  equitable  separate  estate 
itself,  but  from  the  permissive  provisions  of  the  instrument 
creating  such  estate."  3  Pom.  Eq.  Jur.,  sec.  1105;  Ihid.y 
p.  30,  note  1. 

As  we  understand  the  statement  of  the  case,  though  the 
averments  of  the  answer  were  admitted  to  be  true,  the 
defendants  did  not  move  the  Court  at  the  hearing  for  judg- 
ment against  J.  M.  Mayo,  the  husband,  on  the  notes  admit- 
ted to  have  been  executed  by  him,  but,  after  resisting  the 
prayer  of  plaintiffs  for  injunction,  demanded  a  judgment 
against  husband  and  wife  charging  the  lands  described  in 
the  mortgage  with  the  payment,  or  for  the  possession  of 
said  land  with  perception  of  profits  in  satisfaction  of  the 
debt.  They  could  not  after  judgment  assign  as  error  the 
refusal  of  a  judgment  for  which  they  did  not  ask.  When  they 
failed  to  move  the  Court  for  judgment  against  J.  M.  Mayo, 
the  Judge  was  warranted  in  assuming  that  defendants  did 
not,  for  reasons  satisfactorv  to  themselves,  desire  anv  relief 
in  addition  to  that  specifically  mentioned.  It  would  be 
unjust  to  the  Court  below,  and  impose  costs  wrongfully 
upon  plaintiffs,  should  we  direct  the  judgment  to  be  so 
modified  as  to  permit  a  recovery  against  the  husband,  when 
his  Honor  would  doubtless  have  so  ordered  upon  a  bare 
suggestion  at  the  hearing  before  him.     The  judgment  is 

Affirmed. 
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AHtUSTUS  MAGGETT  v.  E.  E.  ROBERTS. 

Suit  jw  Penalty —  Void  Marriage  Liceime — Failure  of  Register 

to  Record — Appeal. 

\.  A  blank  marriage  license,  though  signed  by  the  Register  of  Deeds,  is 
not  if^ued  until  filled  up  and  handed  to  the  person  who  is  to  be 
married,  or  to  some  one  for  him,  and,  if  at  the  time  of  such  issuance 
the  Register  has  become  functus  officio,  the  failure  to  record  it  does 
not  render  him  liable  to.the  penalty  imposed  by  sections  1818  and 
1819  of  The  CfKlf,  for  failure  to  record  the  substance  of  each 
marriage  license  issued. 

-  If  the  filling  up  and  handing  the  paper  previously  signed  to  the  party 
proposing  to  be  married  was  done,  not  by  the  Register  but  by  an 
agent,  and  at  the  time  the  Register  was  functus  offi<tio,  the  paper 
would  l>e  equally  invalid  because  lacking  the  signature  of  a  de  facto 
Register,  and  there  could  be  no  penalty  for  not  recording  it. 

3.  The  presumption  is  that  a  marriage  license,  signed  by  a  Register  of 
Deeds,  was  issued  during  his  term  of  office.  The  burden  of  prov- 
ing the  contrary  is  on  the  party  asserting  it. 

4-  A  marriage  is  not  invalid  because  solemnized  without  a  license  or 
under  an  illegal  license. 

•V  If  a  party  to  a  marriage  is  under  the  age  authorized  by  law,  the  Reg- 
ister cannot  excuse  himself  from  liability  because  his  deputy  or 
a^nt  made  proper  inquiry',  if  he  did  not  make  the  inquiry  him- 
self.   The  trust  is  personal  to  him. 

♦i  A  ruling  in  this  Court,  on  a  former  apjxjal,  that  the  lower  Court  ought 
to  have  sustained  a  demurrer  to  one  of  the  causes  of  acticjn  set 
up  in  the  complaint,  did  not  warrant  that  Court  in  excluding 
evidence  on  such  cause  of  action  as  res  j?«//ra/o,  but  it  should 
have  entered  judgment  sustaining  the  demurrer,  and  then  might 
have  permitted  the  plaintiff  to  amend. 

('iviL  ACTION,  tried  before  Brown,  /.,  and  a  jury,  at  Spring 
Term,  1892,  of  Northampton  Superior  Court. 

The  plaintiff  sought  to  recover  from  the  defendant,  ex- 
Re{jister  of  Deeds  of  said  county,  the  penalties  imposed  by 
M-ctionslSlH  and  1819  of  The  Code,  for  breach  of  official 
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duty.  The  complaint  alleged  three  causes  of  action :  (1), 
failure  to  record  the  issuance  and  the  suhstance  of  a  license 
alleged  to  have  heen  issued  hy  defendant,  during  his  term 
of  office,  for  the  marriage  of  William  Parker  and  Mary 
Sykes ;  (2),  similar  default  in  relation  to  the  license  for  the 
marriage  of  John  Harris  and  Cintha  Garner ;  (3),  the  issuing 
of  a  license  for  the  marriage  of  Henry  Futrell  and  Roxana 
Lassiter,  dated  during  his  term  of  office,  without  having 
received  or  having  on  file  the  written  consent  of  the  mother 
of  Roxana,  who  was  alleged  to  be  under  sixteen  years  of  age. 
Defendant  denied  that  he  had  issued  the  licenses  named  in 
the  first  and  second  causes  of  action,  and  as  a  defence  to 
the  third  cause  i)leaded  tliat  it  was  res  judicata,  setting  up 
the  judgment  of  this  Court  in  State  on  rehition  of  Maggeii  v. 
Roberts,  108  N.  C,  174. 

The  testimony  .was  to  the  following  effect:  That  the 
defendant  went  out  of  office  as  Register  of  Deeds  on  the 
20th  December,  1886;  that  before  the  expiration  of  his 
term  he  signed  in  blank  and  delivered  to  several  Justices 
of  the  Peace  marriage  licenses  to  be  filled  up  by  them  as 
occasion  might  re(}uire;  tliat  the  Parker-Sykes  license  was 
filled  up  by  the  Justice  of  the  Peace  who  married  the  parties 
on  the  25th  Februarv,  1887,  sixtv-five  davs  after  defend- 
ant  WTnt  out  of  office ;  that  the  Harris-Garner  marriage  was 
solemnized  the  22d  day  of  December,  two  days  after  defend- 
ant's term  expired  ;  the  defendant's  name  was  signed  to  tlie 
license  and  the  words  *'  to  J.  W.  Grant,  Esq.,"  in  the  body 
of  the  license,  were  in  the  handwriting  of  defendant,  but 
the  remaining  part  of  tlie  blank  was  filled  out  in  the  hand- 
writing of  the  Justice,  J.  W.  Grant,  who  married  the  parties. 
It  was  admitted  that  there  was  no  record  of  the  issuance  or 
of  the  substance  of  the  license  for  either  the  Parker-Svkes 
or  the  Harris-Garner  license. 


FEBRUARY  TERM,  1893.  73 


MaGOETT   r.    ROBBRT.H. 


The  Court  instructed  the  jury  that  if  the  facts  testified 
t<»  were  true  the  license  was  void ;  that  the  Register  of 
DeinLs  could  not  delegate  such  authority  while  in  office, 
ainl,  if  he  could  do  so,  such  authority  terminated  with  the 
expiration  of  his  office.  Upon  the  issues  submitted  the 
jury  found  that  the  defendant  did  not  issue  the  Parker- 
Svkes  and  the  Harris-Garner  licenses.  Testimony  as  to  the 
Futrell-Lassiter  license  was  excluded  upon  the  ground  that 
the  cause  of  action  thereon  was  res  judicata^  to  which 
plaintiff  excepted. 

Judgment  being  rendered  for  the  defendant,  the  plaintiff 
appeale<l. 

J/r  R.  B,  Peebles,  for  plaintiff  (appellant). 
Mr.  B.  S.  Gay,  for  defendant. 

Clark,  J. :  When  the  blank  signed  by  the  Register  was 
handed  to  his  agent  it  was  not  a  marriage  license.  It  was  a 
valueless  piece  of  paper.  When  filled  out  by  such  agent  and 
handed  to  the  party  who  was  to  use  it,  it  was  then  **  issued." 

a 

Should  either  party  named  in  the  license  be  under  eighteen 
years  of  age,  any  inquiry  in  such  respect  made  by  such 
agent,  however  diligent  and  careful,  would  not  absolve  the 
Register  from  liability  by  failure  himself  to  make  such 
inquir\%  it  being  a  trust  personal  to  him  under  The  Code, 
im\i  1816;  Cole  v.  Laivs,  108  N.  C,  185. 

if  at  the  time  the  license  was  issued,  i.  e.,  was  filled  up 
and  given  to  the  party  who  was  to  be  married,  or  to  some 
one  for  him,  the  person  who  signed  it  had  then  ceased  to 
l>e  Register,  the  paper  would  not  be  a  valid  license,  and 
whatever  deception  he  might  be  guilty  of,  or  whatever  other 
liahility  he  might  thereby  incur,  he  would  not  be  liable 
under  The  Code,  §§1818,  1819,  for  failure  to  record  the 
.'Substance  of  such  paper.     If  the  issue,  ?'.  e.,  the  filling  up 
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and  handing  the  paper  previously  signed  to  the  party  pro- 
posing to  be  married,  was  done  not  by  the  Register  but  by 
an  agent  and  at  that  time  the  Register  was  functus  officio, 
the  paper  would  be  equally  invalid,  because  lacking  the 
signature  of  one  then  a  de  fado  Register,  and  there  could 
be  no  penalty  for  not  recording  it.  The  marriage  under 
an  invalid  license,  or  with  no  license,  as  has  been  repeatedly 
held,  would  be  good,  if  valid  in  other  respects.  The  Code, 
§1812;  State  v.  Robbim,  28  N.  C,  23;  State  v.  Parker,  106 
N.  C,  711.  The  only  effect  of  marrying  a  couple  without 
a  legal  license  is  to  subject  the  officer  or  minister  to  the 
penalty  of  $200  prescribed  by  The.  Code,  §1817.  Stak  v, 
Parkei*  and  Staie  v.  Robbhu,  supra.  The  presumption  is, 
of  course,  that  the  license  was  issued  during  the  term  of 
office  of  the  person  signing  it,  when  it  is  in  evidence  that 
he  had  been  an  incumbent  of  that  office.  The  burden  is 
on  the  party  asserting  the  contrary. 

Applying  these  principles  to  our  case,  the  evidence  is 
uncontradicted  that  the  defendant  ceased  to  be  Register  of 
Deeds  on  the  20th  of  December,  1886,  and  that  the  license 
for  the  marriage  of  William  Parker  and  Mary  Sykes  was 
on  the  25th  of  February,  1887,  filled  out  and  handed  to 
Parker  by  the  minister  to  whom  such  blanks,  together  with 
others,  all  signed  by  the  defendant,  had  been  given  by  the 
defendant  to  be  used  when  needed,  and  for  any  one  desiring 
to  be  married. 

The  marriage  was,  of  course,  valid.  The  minister  was 
liable  for  the  penalty  prescribed  for  marrying  without 
license.  The  defendant,  however,  could  not  be  held  liable 
for  not  recording  a  paper  which,  though  signed  by  him, 
was  not  a  license  because  issued  after  he  was  functus  officio. 

The  marriage  of  John  Harris  and  Cintha  Garner  took 
place  on  December  22,  1886,  two  days  after  the  defendant 
went  out  of  office.     The  presumption  was  that  the  license 
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was  issued  when  the  defendant  was  in  office  and,  if  so,  he 
was  liable  to  the  penalty  sued  for  on  account  of  his  failure 
to  record  the  substance  of  the  license  at  the  time  of  issue. 
The  mere  fact  that  the  marriage  was  solemnized  two  days 
after  the  date  when  the  defendant  went  out  of  office  w^as 
not  sufficient  evidence  of  itself  and  unsupported  to  go  to 
the  jury  to  rebut  the  prasumption  that  it  was  legally  issued, 
/.  f.,  during  his  term.  It  was  error  to  refuse  the  plaintiff  *s 
prayer  to  that  effect. 

When  this  case  was  here  on  a  former  appeal,  108  N.  C.,. 
174,  the  Court  held,  citing  Bowles  v.  Cochran^  93  N.  C,  398, 
that  the  Court  below  should  have  sustained  the  demurrer  to 
the  third  cause  of  action  for  failure  to  allege  that  the 
licen.se  to  a  person  under  eighteen  years  of  age  was  issued 
**  knowingly  or  without  reasonable  inquiry.'*  When  the 
case  subsequently  came  up  for  trial  below,  the  Court 
excluded  any  evidence  upon  that  cause  of  action  upon  the 
ground  that  it  was  res  judicata.  This  was  error.  The  Court 
Wow,  in  accordance  with  the  opinion  here,  should  have 
reverse<i  the  former  action  of  that  Court  and  have  entered 
judgment  sustaining  the  demurrer,  and  thereupon  the 
plaintiff*  might  have  been  permitted  to  amend  by  inserting 
those  words.  The  Code,  §§272  and  273.  There  was  no 
adjudication  here  beyond  the  ruling  that  there  was  error  in 
not  having  sustained  the  demurrer  below.  Even  had  the 
(Wrt  below,  either  before  or  after  the  appeal,  sustained  the 
demurrer  and  dismissed  the  action,  this  judgment,  being 
not  upon  the  merits  but  merely  for  omission  of  a  material 
allegation  in  the  complaint,  could  not  be  pleaded  as  rea 
judicata  to  a  new  action  brought  to  enforce  the  same  right. 
<iould  on  Pleading,  445.  A  fortiori  there  is  not  ms  judicata 
when  the  same  action  is  pending  and  no  judgment  on  the 
demurrer  has  yet  been  entered  up.  The  omission  of  the 
material  allegation  that  the  license  was  issued  for  the  mar- 
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riage  of  a  person  under  eighteen  years  of  age,  "  knowingly 
and  without  reasonable  inquirj',"  seems  to  have  been  due  to 
the  fact  that  the  copy  of  the  license  appended  to  the  com- 
plaint, as  an  exhibit,  recites  the  age  of  the  female  at  six- 
teen. This  raises  a  very  strong  presumption  that  the  license 
was  issued  **  knowingly,"  but  it  is  not  conclusive,  as  it  may 
be  shown  that  such  entrv  was  inadvertent,  or  was  a  mere 
clerical  error,  or  that  the  girl,  in  fact,  was  over  eighteen. 
At  any  rate,  it  is  not  an  allegation,  as  required,  but  a  men* 
inference  to  be  drawn,-  and  therefore  demurrable  on  that 
ground  as  argumentative.  As  the  case  goes  back,  however, 
it  is  proper  to  say  that  an  amendment  now  by  the  Court 
below  to  make  the  allegation  direct,  if  asked  for  by  the 
plaintiff,  would  be  in  accordance  with  the  spirit  of  The 
Code,  especially  as  the  plaintiff,  by  takimg  a  nonsuit  as  to 
that  cause  of  action,  could  bring  a  new  action  for  the  same 
cause  within  a  year  with  the  omitted  words  supplied  in  the 
new  complaint. 

Per  Curiam.  Error. 


In  re  VKNIE  S.  HAYES  (Widow). 

Widotv\'i  Year'fi  Allowance — Construction  of  Statute — Numher 

of  Dependent  Family. 

Tlie  pur[)08€»  of  sections  2116  and  2117  of  Th^  Code  is  to  provide  for  the 
dependent  family  of  the  deceased  residing  with  the  widow  at  the 
death  of  her  husband,  and  not  at  the  date  of  her  application;  and 
tlierefore  where,  according  to  the  rejwrt  of  the  commissionere,  two 
chihlren  under  fifteen  years  of  age  resided  with  the  widow  at  the 
death  of  her  husband,  and  one  died  l)efore  the  application  for 
year*8  provision  was  filed:  Held^  that  the  widow  was  entitle*!, 
under  the  statute,  to  an  allowance  for  two  children. 
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Petition  for  a  year's  provision  under  the  statute  heard, 
on  appeal,  before  Shuford,  J.,  at  Spring  Term,  1892,  of 
(rATEs  Superior  Court. 

At  the  time  of  the  death  of  T.  E.  Hayes,  September,  1891, 
he  letl  him  surviving  and  living  in  his  house  his  said  widow 
iind  four  children  under  the  age  of  fifteen  years,  of  which 
ehildren  two  were  the  children  of  the  petitioner  and  two 
were  the  children  of  a  former  wife. 

The  petitioner  continued  to  live  in  the  husband's  house 
with  his  family,  including  his  children  by  his  former 
wife,  until  the  death  of  one  of  her  own  children,  in  Decem- 
l>er,  and  she  soon  thereafter  removed  with  her  remaining 
child,  and  was  living  to  herself  when,  in  February,  1892, 
:*he  filed  her  application. 

The  commissioners  found  the  number  of  the  family,  under 
the  statute,  to  consist  of  the  widow  and  her  own  two  chil- 
dren, one  of  which  had  died,  as  above  stated,  before  the 
appHcation  was  made  for  her  year's  provision,  and  they 
allowed  the  petitioner  five  hundred  dollars,  less  the  amount 
used  of  husband's  estate  after  his  death  by  her. 

The  administrator  excepted  to  the  report  on  the  ground 
that,  under  the  above  statement  of  facts,  the  Commissioners 
ought  to  have  found  that  the  family  consisted  only  of  the 
widow  and  one  child,  and  that  they  ought  to  have  allowed 
her  onlv  four  hundred  dollars,  less  amount  of  estate  of 
husband  used  after  his  death  by  her. 

The  Clerk  sustained  the  exception  and  modified  the  report 
accordingly,  and  the  petitioner  appealed  to  the  Superior 
<mirt.  ^ 

The  Judge  on  appeal  overruled  the  judgment  of  the 
^'lerk,  and  the  administrator  appealed. 

Mr.  W.  D.  Pniden,  for  petitioner. 

J/r.  L,  L.  Smith,  for  administrator  (appellant). 
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MacRae,  J. :  We  see  no  reason  why  we  should  disregard 
the  plain  words  of  the  statute  and  restrict  the  allotment  of 
the  year's  support,  as  contended  for  by  the  administrator, 
to  the  measure  of  the  family  at  the  time  of  the  application. 

Section  2116  of  The  Code  provides  that  "every  widow  of 
an  intestate  ♦  *  *  shall  be  entitled,  besides  her  distributive 
share  in  her  husband\s  personal  estate,  to  an  allowance  there- 
from for  the  support  of  herself  and  her  family  for  one  year 
after  his  decease."  The  next  section  fixes  the  amount,  and 
section  2119  (that  which  we  are  now  to  construe)  defines 
the  word  **familv''  to  be  "besides  the  widow,  everv  child 
either  of  the  deceased  or  of  the  widow,  and  everv  other 
person  to  whom  the  deceased  or  widow  stood  in  the  place 
of  a  parent,  who  was  residing  with  the  deceased  at  his 
death  and  whose  age  did  not  then  exceed  fifteen  years." 

The  widow  seems  not  to  have  claimed  that  the  allotment 
should  be  made  to  cover  the  two  children  bv  the  former 
marriage  who  were  part  of  the  family  at  the  death  of  the 
intestate,  as  no  mention  of  them  is  made  in  the  reconl. 
The  facts  of  this  case  afford  an  apt  illustration  of  the  reason 
why  the  section  should  receive  a  literal  interpretation.  The 
provision  was  made  for  widows  in  1796,  because  under  the 
then  existing  laws  it  was  in  the  power  of  the  administrator 
to  expose  to  sale  the  whole  crop  and  provisions  of  the 
deceased,  and  thereby  deprive  the  widow  of  the  means  of 
subsistence  for  herself  and  family.  It  was  personal  to  her, 
and  if  she  died  pending  the  proceedings  and  before  the 
allotment,  it  abated  and  could  not  be  laid  off  to  the  chil- 
dren. Ex-parte  Dunn,  63  N.  C,  137,  and  cases  cited.  Its 
purpose,  as  said  in  Kimball  v.  Demingy  5  Jred.,  418,  "was 
to  make  provision  for  the  pressing  wants  of  the  widow  per- 
sonally, and  to  enable  her  at  that  mournful  juncture  to 
keep  her  family  about  her  for  a  short  season,  and  prevent 
the  necessity  of  scattering  her  children  abroad,  until  time 
were  allowed  for  selecting  suitable  situations  for  them." 


r 
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The  number  of  children  residing  in  the  family  at  the 
dwth  of  the  intestate,  according  to  the  report  of  the  com- 
mis.<ioiiers,  was  two.  The  amount  of  the  allotment  was 
tixtnl  by  the  statute  and  was  personal  to  the  widow.  How 
iieces^sjin'  must  it  have  been  to  her  then,  when  the  death  of 
her  husband  was  followed,  probably  by  the  sickness,  and 
soou  by  the  death,  of  one  of  the  children — this  sad  event, 
We  may  well  presume,  entailing  more  of  expense  and  of 
immediate  necessity  upon  her  than  the  amount  of  the 
allowance  to  her  on  account  of  the  child ! 

We  cannot  conclude  that  it  was  the  intention  of  the  stat- 
ute to  deprive  the  widow  of  this  portion  of  the  allowance 
liecause  of  the  death  of  the  child  before  the  filing  of  her 
petition.  Affirmed. 


WILLIAM  RICH  v.  RUFUS  HOBSON. 
Claim  and  Delivery — Demand — Possesmon  of  ('rop. 

« 

1  Where,  in  hie  answer  in  an  action  of  claim  and  delivery,  the  defendant 
tenant  denies  that  the  crop,  for  the  possession  of  which  the  action 
\»  brought,  is  vested  in  the  plaintiff  landlord,  such  denial  avoids 
the  neceseity  of  proving  a  demand  Ijefore  the  commencement  of 
the  action. 

i  Where,  in  a  contract  between  the  landlord  and  tenant,  no  time  was  fixed 
for  the  division  of  the  crop,  the  landlord  was  not  obliged  to  wait 
until  the  whole  crop  had  been  gathered,  but  had  a  right  to 
bring  his  action  for  the  possession  of  the  crop  before  it  was  fully 
han-eated.  . 

Civil  action,  with  claim  and  delivery*  proceedings,  tried 
before  BryaUy  J.,  and  a  jury,  at  Spring  Term,  1892,  Frank- 
ux  Superior  Court. 
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The  action  was  commenced  on  the  16th  day  of  October, 
1891,  and  claim  and  delivery  proceedings  taken  out  the  same 
day,  under  which  the  crops  were  seized  by  the  Sheriff  fcjr 
the  plaintiff  the  same  day,  but  the  defendant  gave  the 
undertaking  and  retained  the  crop.  No  demand  was  made 
by  the  plaintiff  upon  the  defen4ant  for  the  crop,  or  any  part 
thereof,  or  the  payment  of  his  account  before  the  action  was 
commenced.  The  crop  was  being  gathered  by  the  defend- 
ant at  the  time  of  the  commencement  of  the  action,  but 
had  not  been  prepared  for  market,  except  some  tobacco, 
which  the  plaintiff  sold  and  for  which  he  accounted  with 
the  defendant.  Only  a  portion  of  the  cotton  had  been 
gathered  from  the  patch,  but  none  of  it  had  been  picked. 
After  the  commencemelit  of  the  action,  and  before  the  trial 
thereof,  the  defendant,  as  he  gathered  the  crop  and  pre- 
pared the  same  for  market,  delivered  to  the  plaintiff  the 
one-half  thereof,  which  the  plaintiff  received  in  settlement 
of  his  share  of  the  crop,  but  it  was  agreed  that  this  should 
be  without  prejudice  to  this  action,  and  the  plaintiff  and 
defendant  together,  out  of  the  proceeds  of  the  crop,  should 
settle  for  the  guano. 

The  contract  between  the  parties  is  as  follows : 

*'  Know  all  men  by  these  presents :  That  I,  William  Rich, 
of  the  first  part,  have  bargained  with  Rufus  Hobson,  of  the 
second  part,  for  the  year  1891,  on  the  following  terms: 
That  he,  the  said  Rufus  Hobson,  is  to  be  as  common  ten- 
ant on  halves  for  all  the  crops  grown  in  the  present  year, 
and  I,  the  said  William  Rich,  am  to  furnish  the  said  Rufas 
Hobson  .two  plow  horses  or  mules  and  one.  oxen,  together 
with  good  tools,  etc.,  and  he  is  to  furnish  provisions  to  the 
amount  of  one  hundred  and  fifty  dollars,  and  I,  the  said 
Rufus  Hobson,  do  hereby  bind  myself,  and  pledge  my  word 
and  honor,  to  work  to  the  best  of  my  ability  in  all  the  crops, 
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and  to  take  care  of  all  the  teams-  and  tools  in  mv  care,  or 
.<houl(l  I  fail  to  do  so,  the  said  William  Rich  shall  have 
j>r)uer  to  take  charge  of  the  crop  and  team  and  work  to  liis 
iMlvantH«;e.  We  hereby  both  agree  to  comply  with  the 
above  contract.  In  testimony,  set  our  hands  and  seals,  this 
i»th  day  of  January,  1891.  *'  Wm.  Rich, 

**  RuFUs  Hobson. 
'*Witne?« — A.  Hinton.'' 

• 

The  Court  .submitted  the  following  issues: 

1.  li?  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  crops  made  on  plaintiff's  land? 

2.  Did  the  defendant,  Hobson,  dispose  of  or  consume  any 
[>art  of  the  crop  raised  on  the  land  of  plaintiff,  and  in  which 
plaintiff  had  an  interest  before  the  commencement  of  this 
action  ? 

3.  What  was  the  value  of  the  croj)  at  the  time  of  the 
commencement  of  this  action  ? 

4.  What  is  the  amount  due  the  plaintiff  on  his  account 
for  supplies? 

0.  What  damage  has  the  defendant  sustained  by  reason 
of  the  alleged  failure  of  the  plaintiff,  Rich,  to  comply  with 
his  part  of  the  contract  ? 

The  defendant  admitted  that  the  value  of  his  share  of 
the  crop  was  equal  to  the  amount  of  the  account  which  the 
plaintiff  claimed,  so  the  third  issue  was  not  submitted  to 
the  jury.  It  was  agreed  that  the  answer  to  the  fourtli  issue 
should  be  $140.04,  with  interest  from  16th  of  October,  1891, 
till  paid,  less  $4.40.  The  Court  reserved  the  first  issue,  and 
s^ubmitted  to  the  jurj'  the  second  and  fifth  issues.  To  the 
'*K*oud  issue  the  jury  responded,  No,  and  to  the  fifth  issue, 
seventy-five  dollars.  The  Court  then  answered  the  first 
issue,  Yes,  to  which  the  defendant  excepted,  and  then  gave 
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judgment  for  plaintiff,  to  which  the  defendant  excepted  and 
appealed. 

Mesm^H.  F.  S.  Spruill  and  Bafchelor  &  DevereuXy  for  plaintiff. 
Messrs,   (1  M.   Cooke  and    W.  M.  Person,  for  defendant 
(appellant). 

BuRWELL,  J.:  The  answer  of  the  defendant  expressly 
denied  that  the  crop,  for  the  possession  of  which  this  action 
is  brought,  was  vested  in  the  plaintjff.  This  denial  avoided 
the  necessitv  for  anv  demand  before  the  commencement  of 
the  action.  Under  the  provisions  of  section  1754  of  The 
Code  a  tenant  holds  the  acivAil  possession  of  a  crop  for  and 
in  l)ehalf  of  the  landlord  in  whom  it  is  "  deemed  and  held 
to  be  vested  in  possession  '*  until  all  rents  and  advance- 
ments are  paid.  Hence,  such  being  the  relation  of  the 
parties,  the  denial  by  defendant  of  his  landlord's  title  to 
the  crop,  as  in  cases  where  a  principal  sues  his  agent  and 
the  latter  denies  the  agency,  "  raises  a  state  of  antagonism 
inconsistent  with  the  purpose  of  a  demand,"  and  "  is  tanta- 
mount to  saving  that  anv  demand  would  have  been  an  idle 
ceremony."  Waddell  v.  Swann,  91  N.  C,  105  ;  Wiley  x. 
Logan,  95  N.  C,  358. 

It  is  further  contended  that  this  action  cannot  be  main- 
tained, because  when  it  was  commenced  only  a  portion  of 
the  crop  had  been  gathered,  and  none  of  it  had  been  dis- 
posed of  or  consumed,  and  therefore  the  plaintifi*,  though 
the  owner  of  it  according  to  the  provisions  of  The  Cxpdc 
(section  1754),  was  not  entitled  to  the  possession. 

In  the  contract  between  the  parties  no  time  was  fixed 
for  the  division  of  the  crop.  Hence,  the  landlord  was  not 
obliged  to  wait  till  the  whole  crop  was  gathered,  ^nith  v. 
Tmdall,   107    N.   C,  88.      And,  besides,   the   defendant's 
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denial  of  his  landlord's  right  entitled  the  latter  to  maintain 
lhii5  action.     Livingston  v.  Parish,  89  N.  C,  140. 

It  is  stated  that  the  defendant  excepted  to  the  judgment 
rendered  against  him.  No  specific  exception  was  filed,  and 
the  case  does  not  point  out  the  error  complained  of,  and 
none  was  called  to  our  attention  on  the  argument. 

Affirmed. 


J.  C.  FEREBEE  et  als.  v.  S.  H.  PRITCHARD  et  als. 

fadlimi — Deed  in  Fraud  of  Marital  Rights — Constru(^tive 

Notice — New  Trial. ^~ 

1-  A  voluntary  conveyance  of  her  property  by  a  woman  in  contempla- 
tion of  marriage,  which  afterwards  takes  place,  is  a  fraud  upon 
her  husband  if  he  be  not  apprised  of  the  existence  of  the  deed. 

2.  Actual  notice  of  a  deed  made  after  the  marriage  engagement  and  with- 
out the  prospective  husband's  consent  will  not  affect  his  rights; 
'ifortim,  constructive  notice  arising  from  the  registration  of  such  a 
deed  fourteen  days  before  the  marriage  could  not  have  that  effect. 

.1  The  iact  that  such  deed  is  made  for  the  benefit  of  children  of  a  former 
"^rriajje,  who  were  innocent  of  the  fraud,  does  not  change  the 
nile  above  noted. 

4.  The  defendant,  whose  wife  is  dead  and  who  seeks  to  avoid  a  deed 

made  by  her  as  a  fraud  upon  his  marital  rights,  is  a  competent 
witness  to  prove  that  the  signature  to  a  letter  in  which  she  prom- 
'*d  to  marry  him  was  in  her  own  handwriting,  it  not  being  a 
"transaction"  with  a  deceased  person  within  the  meaning  of 
section  590  of  The  Code. 

5.  This  Court,  in  granting  or  refusing  an  application  for  a  new  trial,  for 

newly  discovered  testimony,  will  do  so  without  discussing  the 
facts  upon  which  the  same  is  based. 

Petition  for  partition,  commenced  before  the  Clerk  and 

transferred  for  trial  to  the  Superior  Court  of  CrRRiTUCK 

County,  and  tried  before  Hoke,  J.,  and  a  jurv,  at  Fall  Term, 
1892. 
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Plaintiffs  iutroduced  deed  from  Mary  J.  Northern  to  her 
children,  W.  D.  Northern  and  others,  and  to  snch  other 
child  or  children  as  she  might  have  by  any  marriage  there- 
after, etc. 

Feme  plaintiff  and  the  Northerns  are  the  same  parties 
named  in  the  deed  as  the  children  of  Marv  J.,  and  the 
defendants,  other  than  E.  W.  Holt,  are  the  children  of 
Marv  J.  and  her  second  husband,  fe.  W.  Holt.  At  the  time 
the  deed  was  executed  the  children  by  said  Holt  were  not 
in  esse;  Mary  J.  Northern  and  E.  W.  Holt  were  married 
September  22, 1866,  the  deed  was  executed  August  27, 1866, 
and  recorded  September  8,  1866.  Holt  and  wife  were 
actually  possessed  of  land  during  coverture.  The  lands 
conveyed  by  the  deed  are  the  same  as  described  in  petition 
or  complaint,  and  both  j)laintiffs  and  defendants  (other 
than  E.  W.  Holt)  claim  under  the  deed  from  Mary  J. 
Northern. 

Defendant  E.  W.  Holt  testified  that  he  had  no  notice  of 
the  deed  of  Marv  J.   Northern  until  afler  the  suit  was 

ft/ 

brought ;  that  he  never  consented  to  the  same  ;  that  after 
the  death  of  his  wife,  December,  1891,  he  might  have 
written  J.  (■.  Ferebee  that  he  was  willing  for  the  deed  to 
stand  as  his  wife  had  intended ;  that  afterwards  he  offered 
plaintiffs,  if  they  would  allow  his  children  by  Mary  J.,  his 
wife,  to  come  in  as  tenants  in  common,  he  would  be  satis- 
fied, but  this  was  before  he  had  consulted  counsel  or  had 
any  information  as  to  his  marital  rights  in  the  land  men- 
tioned in  the  deed.  He  then  offered  a  letter  from  Mary  J. 
Northern,  whom  he  afterwards  married,  w^hich  was  as  fol- 
lows : 

^'October  20,  1865. 
*'  Mr.  Holt  : — I  have  mad^  up  my  mind  to  marry  j-ou 
anyhow,  don't  matter  what  anybody  says;  I  have  made  up 
my  mind  to  that  effect,  they  may  say  what  they  please. 

^*  Yours  truly         (Signed)     Mary  J.  Northern." 


I 

I 

J 
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Defendant  testified  that  he  knew  the  handwriting  of  his 
wife,  and  the  letter  and  signature  were  in  her  own  hand- 
writing. Plaintiffs  objected  to  the  introduction  of  the 
I)aj)er,  but  it  was  allowed,  and  plaintiff  excepted. 

A.  J.  Davis  was  introduced  in  behalf  of  defendant  E.  W. 
Hoh,  and  testified  he  visited  Mary  J.  Northern  during  1866, 
and  E.  W.  Holt  was  there,  and  was  employed  by  her  to 
manage  and  superintend  her  farming;  that  he  and  she 
i*eemed  to  be  intimate ;  that  he  visited  Marv  J.  Northern 
until  after  July,  1866,  and  stopped  because  it  was  no  use  fbr 
him  to  continue. 

The  plaintiffs  introduced  J.  C.  Ferebee,  who  testified  he 
went  to  see  E.  W.  Holt  shortlv  after  the  death  of  his  wife ; 
diat  he  said  to  Holt,  **I  suppose  you  are  aware  your  wife 
made  a  deed  of  all  her  lands  to  her  children?"  and  he 
readily  replied,  "Yes";  that  Holt  told  witness  at  Currituck 
court-house  he  would  be  satisfied  if  his  children  were  allowed 
to  come  in  equally  with  plaintiffs ;  that  the  deed  should 
remain  as  his  wife  desired ;  that  the  offer  was  not  accepted 
hy  the  plaintiffs,  or  by  any  oiie  for  them  ;  that  Holt  wrote 
witness,  after  above  conversation,  that  he  was  willing  that 
the  deed  .should  remain  as  his  wife  had  made  it,  conveying 
the  lands  to  all  her  children. 

The  issues  agreed  upon  were  as  follows : 

1.  Are  the  defendants  (children  of  Mary  J.  by  E.  W. 
Holt)  tenants  in  common  with  the  plaintiffs? 

2.  Was  there  a  contract  of  marriage  between  Mary  J. 
Northern  and  E.  W.  Holt  on  the  27th  day  of  August, 
18«6? 

3.  If  «o,  did  the  defendant  E.  W.  Holt  marry  Mary  J. 
Northern  without  notice  of  the  deed,  etc.  ? 

4.  If  so,  did  he  consent  to  the  said  deed  after  his  mar- 
riage with  said  Marv  J.  Northern  ? 


n 
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The  Court  charged  the  jury  that,  upon  all  the  evidence, 
they  should  answer  the  first  issue,  Yes ;  that  there  was  no 
evidence  of  defendant  E.  W.  Holt  consenting  to  the  deed^ 
and  that  the  jury  should  answer  the  fourth  issue,  No. 

The  Court,  on  the  second  issue,  submitted  to  the  jury  the 
paper-writing  introduced  by  defendant  Holt,  and  evidence 
of  A.  J.  Davis,  and  the  other  evidence  pertiyiejit  offered  by 
plaintiff  and  defendant,  and  charged  the  jury  if  they 
believed  from  the  evidence  the  defendant  Holt  and  Mary 
J.  Northern  were  engaged  to  be  married  at  the  time  the 
deed  was  executed,  they  should  answer  the  third  issue.  Yes. 

There  was  verdict  for  the  defendants,  and  from  the  judg- 
ment thereon  plaintiffs  appealed. 

Messrs.  Grandy  &  Aydlett,  for  plaintiffs  (appellants). 
Mr.  W.  D.  Pruden,  for  defendants. 

Shepherd,  C.  J. :  *'It  is  now  clearly  settled  in  this  State 
that  a  voluntary  conveyance  of  her  property  by  a  woman 
in  contemplation  of  a  marriage  which  afterwards  takes' 
place,  is  a  fraud  upon  the  husband,  if  he  be  not  apprised 
of  the  existence  of  the  deed."  Spencer  v.  Spencer,  3  Jones* 
Eq.,  404;  Logan  v.  Simmons^  3  Ired.  Eq.,  487;  Tisdah  v. 
Bailey,  6  Ired.  Eq.,  358 ;  Poston  v.  G-illespie,  5  Jones'  Eq.^ 
258 ;  Goodson  v.  Whitfield,  5  Ired.  Eq.,  163 ;  Baker  v.  Jor- 
dan, 73  N.  C,  145.  In  the  present  case  it  is  found  by  the 
jury  that  on  the  27th  of  August,  1866  (the  date  of  the 
execution  of  the  deed  from  Mary  J.  Northern  to  her  chil- 
dren by  a  former  marriage),  there  was  a  subsisting  conti'act 
of  marriage  between  the  said  Mary  and  the  defendant 
E.  W.  Holt,  which  contract  was  consummated  on  the  22d 
day  of  the  following  month.  It  is  further  foand  by  the  jury 
that  the  said  Holt  had  no  knowledge,  at  the  time  of  his 
marriage,  of  the  said  deed  and  that  he  has  never  assented 
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to  the  8ame.  Under  these  circumstances  it  would  seem 
very  plain  that  the  deed  is  voidable  by  the  husband  as  a 
fraud  \i\yoii  his  marital  rights;  but  it  is  insisted  that,  as  it 
was  registered  some  fourteen  days  before  the  marriage,  the 
husband  was  affected  with  constructive  notice  and  that  the 
principle  deducible  from  the  foregoing  authorities  is  there- 
fore inapplicable.  The  plaintiffs'  counsel  was  unable  to 
produce  any  authority  to  show  that  the  doctrine  of  con- 
structive notice  has  been  extended  to  cases  of  this  charac- 
ter. On  the  contrary,  it  has  been  decided  by  this  Court 
{PfMon  V.  Gillespie^  supra)  that  even  actual  notice  before  the 
marriage  will  not  affect  the  husband's  rights,  provided  the 
deed  be  made  without  his  consent  after  the  engagement  .In 
thii«  case  the  deed  was  executed  after  the  engagement,  and, 
as  actual  notice  would  not  have  prevented  the  husband 
from  avoiding  it,  a  fortiori  constructive  notice  could  not 
have  that  effect. 

It  is  next  insisted  that  there  is  a  distinction  in  cases  where 
the  deed  is  made  for  the  benefit  of  children  bv  a  former 
marriage  who  have  no  knowledge  of  the  fraud.  It  is 
sufficient  to  say  that  this  Court  has  repeatedly  held  the  law 
to  l)e  otherwise.  In  Tisdale  v.  Baileu,  supra,  Rufftn,  C.  J., 
in  reference  to  this  very  question,  remarked:  **As  to  the 
idea  that  the  children  can  hold  under  the  deed  upon  the 
ground  of  their  innocence  of  any  fraud,  it  is  altogether 
imidmissible.  Lord  Chief  Justice  Wilmot  said,  in  Bridge- 
imn  v.  Greene  (Wilson's  Notes,  64),  that,  though  not  a  party 
to  an  imposition,  whoever  receives  anything  by  means  of 
it  must  take  it  tainted  with  the  imposition:  partitioning 
and  cantoning  it  out  among  relations  and  friends  will  not 
purify  the  gift  and  protect  it  against  the  equity  of  the  per- 
son imposed  upon.  Let  the  hand  receiving  it  be  ever  so 
chaste,  yet,  said  he,  if  it  comes  through  a  polluted  channel, 
the  obligation  of  restitution  will  follow  it."  GoodHon  v. 
Whitfield  and  Logan  v.  Simmons,  supni. 
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The  exceptions  to  tlie  charge  of  the  Court  cannot  be  sus- 
tained. There  was  no  evidence  that  the  husband  had 
notice  of  or  consented  to  the  execution  of  tlie  deed  before 
his  marriage;  nor  does  it  appear  that  he  has,  since  the 
death  of  liis  wife,  ever  une(|uivocally  consented  to  the  same 
or  done  any  other  act  by  which  he  is  precluded  from  relief. 
We  are  also  of  the  opinion  that  the  testimony  of  A.  J.  Davis 
and  the  letter  of  Mrs.  Northern  to  E.  W.  Holt  were  suffi- 
cient to  warrant  the  jury  in  finding  that  there  was  a  con- 
tract of  marriage  between  the  parties  at  the  date  of  the 
execution  of  the  deed.  The  objection  that  Holt  was  incom- 
petent as  a  witness  to  {)rove  that  the  signature  to  the  letter, 
in  which  Mrs.  Northern  promised  to  marry  him,  was  in  her 
handwriting,  cannot  be  sustained.  It  was  not  a  'transac- 
tion" with  a  deceased  person  within  the  meaning  of  section 
590  of  The  Code.     limh  v.  iSteed,  91  N.  C,  226. 

As  to  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  we  have  carefullv  examined  the  affida- 
vit  of  the  ])laintifls  and  after  due  consideration  have  con- 
cluded that  it  does  not  present  a  case  which  calls  for  the  inter- 
vention of  the  (:\)urt  In  Bromi  v.  Mitchell,  102  N.  C,  347, 
we  stated  "that  this  Court  will  as  a  rule,  in  future,  grant  or 
refuse  such  motions  without  discussing  the  facts  embodied 
in  the  petitions  or  affidavits  of  the  moving  party,  as  we 
cannot  see  that  any  good  will  be  accomplished  h\  contrib- 
uting another  to  the  volumes  that  have  been  written  upon 
the  exercise  of  legal  discretion  in  deciding  questions  raised 
by  applications  for  new  trials.^' 

Upon  an  examination  of  the  whole  record  we  are  unable 
to  find  any  error.     The  judgment  must  therefore  be 

Affirmed. 
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E.  (\  WATERS  et  al.  v.  ANN  B.  MEL80N,  Administratrix  of 

J.  A.  Melsoii,  et  als. 

i'lerk  oj Supmor  Court — Receiver — Liability  of  Suretieii. 

L  Where  in  an  order  of  Court  appointing  '*  J.  A.  M.,  Clerk  of  the  vSuperior 
Court,"  receiver  of  infants'  estate,  the  word  "as"  was  omitted 
before  the  words  "Clerk  of  the  Superior  Court":  Held,  that  the 
intention  of  the  Court  to  appoint  M.  as  receiver  in  his  official 
capacity  was  sufficiently  indicated. 

2-  Tnder  the  Act  of  18()8,  ch.  201  (Battle's  Revisal,  ch.  53,  section  22), 
the  Court  has  authority  to  appoint  a  Clerk  of  the  Superior  Court 
receiver  of  in&nts'  estate,  etc.,  and  the  sureties  on  his  official 
bond  are  liable  for  any  breach  of  his  duties  as  such  receiver. 

.'>.  The  burden  is  \\\iOTi  a  receiver  and  his  sureties  to  show  that  he  used 
dne  diligence  in  investing  the  money  in  his  hands. 

Civil  action,  tried  before  Hoke^  J.,  and  a  jury,  at  Fall 
Terra,  1892,  of  AVashington  Superior  Court. 

The  action  was  brought  against  the  defendants  as  admin- 
i>1ratrix  an<l  sureties  on  the  official  bond  of  James  A. 
Mel.son,  Clerk  of  the  Superior  Court,  to  recover  $662. 80, 
with  interest  from  the  17th  dav  of  February,  1873,  which 
weiit  into  the  hands  of  the  said  J.  A.  Melson  under  the 
order  of  Court  at  Spring  Term,  1873,  appointing  bini 
rw-eiver  of  the  estate  of  the  minor  children  of  A.  T.  Waters, 
deceased.  The  appointment  was  made  on  the  petition  of 
J.  J.  Martin,  Solicitor  (on  presentment  of  grand  jury),  in 
l^ehalf  of  the  said  minor  children,  who  were  without  guar- 
dian, and  was  as  follows : 

'•  It  appearing  to  the  Court  that  Ernest  C.  and  W.  J. 
Waters  are  minor  heirs  of  A.  T.  Waters,  residing  in  Wash- 
ington County,  and  are  without  guardian,  it  is  ordered  that 
James  A.  Melson,  Clerk  of  the  Superior  Court  of  Washing- 
ton County,  be  appointed  receiver  to  and  for  the  same  Ernest 
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C.  and  W.  J.  Waters,  with  power  and  authority  to  pay  into 
his  possession  all  of  the  property  and  estate  of  the  said 
Ernest  C.  and  W.  J.  Waters,  and  report  to  the  next  term  of 
this  Court,  and  invest  the  same,  in  the  meantime,  subject 
to  the  order  of  this  Court.'* 

The  complaint  alleged  also  that  the  said  Melson  failed 
to  invest  the  money  as  required  by  order  of  the  Court,  and 
failed  to  pay  over  the  same  to  plaintiffs,  etc. 

It  was  admitted  by  the  defendants  that  the  matters  and 
things  set  forth  in  the  complaint  were  true,  except  that 
Melson  was  appointed  receiver  in  his  capacity  of  Clerk,  or 
that  he  received  the  money  shortly  after  his  appointment, 
or  that  he  couid  have  by  proper  diligence  invested  it,  and 
it  was  agreed  that  issues  as  to  the  date  of  the  receipt  of  the 
monev  and  as  to  Melson's  abilitv  to  have  invested  it,  should 
be  submitted  to  a  jury,  and  that  all  other  issues  of  law  or 
fact,  should  such  arise,  should  be  passed  upon  by  the  Judge. 

The  relatoi's  introduced  testimony  tending  to  show  that 
James  A.  Melson,  the  intestate  of  the  defendant  Ann  B. 
Melson,  received  from  an  insurance  company  about  the 
15th  of  April,  1873,  for  the  use  of  the  relators,  the  sum  of 
$662.80,  and  that  said  money  was  burnt  or  stolen  when 
the  court-house  was  burnt  on  the  loth  of  Mav,  of  the  same 
year. 

The  defendants  introduced  no  testimony. 

His  Honor  instructed  the  jury  that  if  Melson  had  the 
money  on  hand  as  long  as  a  month,  or  near  that,  and  was 
under  direction  to  invest  it,  and  failed  to  do  so  before  it 
was  burnt  or  stolen,  this  would  put  on  the  defendants  the 
burden  of  showing  that  he  had  made  every  proper  effort 
to  lend  the  monev  and  failed.  That  the  dutv  was  placed 
upon  the  said  Melson  to  make  diligent  effort  to  lend  the 
money,  to  use  that  diligence  that  a  prudent,  careful  busi- 
ness man  would  in  the  management  of  his  funds,  and  if 
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he  failed  to  make  such  effort  the  second  issue  should  be 
answered,  Yes ;  but  that  if  he  used  this  diligence,  and  after 
proper  effort  failed  to  obtain  proper  security,  or  to  make  a 
safe,  desirable  loan,  the  answer  to  the  second  issue  should 
Ik?,  Xo. 

The  defendants  contended,  and  asked  the  Court  so  to 
charge,  that  under  the  petition  of  Martin,  Solicitor,  and 
said  order  of  the  Superior  Court,  the  bond  in  suit  was 
not  liable  for  the  money  claimed,  as  above  stated,  because 
when  the  petition  was  filed  and  order  was  made,  the  Court 
had  no  authority  by  law  then  in  force  to  appoint  the  Clerk 
receiver  in  his  official  capacity;  and  (2)  if  it  did,  the  order 
appointing  said  Melson  receiver  did  not  so  appoint  him  in 
his  aforesaid  capacity  "as  Clerk,"  but  imposed  merely  an 
individual  liability  upon  him,  and  that  the  relators  in  this 
t-ase  cannot  recover  in  this  action. 

The  Court  held  otherwise,  and  defendants  excepted. 
There  was  no  further  request  made  for  instructions  by 
defendants,  and  no  other  exceptions  taken  to  charge  when 
made.  The  defendants,  however,  in  the  case  on  appeal, 
and  within  time  allowed  by  law,  excepted  to  charge  of 
Court,  and  assigned  for  error  therein  that  the  Court  charged 
the  jury — 

1-  If  the  Clerk  had  the  money  on  hand  as  long  as  a 
month,  or  near  that,  and  was  under  direction  to  invest  the 
same  and  failed  to  do  so  before  it  w^as  burnt  or  stolen,  this 
Would  put  on  him  and  defendants  the  burden  of  showing 
that  he  had  made  every  proper  effort  to  lend  the  money 
and  failed. 

2.  The  duty  was  placed  on  the  Clerk  to  make  diligent 
effort  to  lend  the  money,  to  use  that  diligence  that  a  pru- 
rient, careful  business  man  would  exert  in  the  managenieut 
of  his  own  funds,  and  if  he  failed  to  make  such  effort  the 
second  issue  should  be  answered.  Yes. 


n 


92  IN  THE  SUPREME  COURT. 


Waters  r.  "Meuson. 


3.  If,  however,  he  used  due  diligence,  and,  after  proper 
effort  made,  failed  to  obtain  proper  security,  or  to  riiake  a 
safe,  desirable  loan,  the  answer  to  second  issue  should  be, 
No. 

The  issues  submitted  and  the  res})onses  were  as  follows: 

1.  At  what  time  did  the  Clerk  receive  the  monev  under 
order  of  the  Court?     Answer.  About  the  15th  of  April. 

1.  Did  the  Clerk  fail  and  refuse  to  invest  the  monev 
pursuant  to  the  order  of  the  Court?     Ans.  Yes. 

Judgment  for  plaintiffs,  and  appeal  by  defendants. 

Mr.  L.  C.  Latham,  for  plaintiffs. 

Mesm'8.  C.  L.  Petti  grew  and  A,  0.  Go  y  lord,  for  defendanti» 
(appellants). 

Shepherd,  C.  J.:  At  the  Spring  Term,  1873,  of  the  Supe- 
rior Court  of  Washington  County,  the  relators  were  pn^ 
sented  by  the  Grand  Jury  as  infants  without  guardian,  and, 
upon  the  petition  of  the  Solicitor,  the  defendant  Melson, 
the  Clerk  of  the  said  Court,  was  appointed  receiver  of  their 
estates.  The  question  presented  is  whether  the  sureties  on 
the  official  bond  of  the  said  (-lerk  are  responsible  for  his 
def[iult  as  such  receiver.  The  language  of  the  order  of  the 
Courtis,  *'That  James  A.  Melson,  Clerk  of  the  Superior 
Court  of  Wtishington  County,  be  appointed  receiver,"  etc., 
and  it  is  insisted  bv  counsel  that  the  omission  of  the  word 
'*as"  before  the  words  ** Clerk  of  the  Superior  Court"  is 
fatal,  and  that  a  proper  construction  of  the  order  is  that 
tlie  said  Melson  was  appointed  in  his  individual  capacity 
only.  The  ca.se  of  Kerr  v.  Brandon,  84  N.  C,  128,  cited 
bv  the  defendants,  is  no  authoritv  for  this  contention,  as 
the  order  in  that  case  made  no  reference  whatever  to  the 
official  position  of  Brandon  as  Clerk.  We  are  very  clearly 
of  the  opinion  that  the  terms  of  the  order  sufficiently  indi- 
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v-Aie  the  intention  of  the  Court  to  appoint  the  said  Melson 
a.'*  receiver  in  his  official  capacity,  and  the  only  serious 
<iue>tion  therefore  to  be  considered  is  whether  the  Court 
had  authority  to  appoint  him  as  such  and  thereby  impose 
a  liability  upon  the  sureties  to  his  official  bond. 

The  Act  of  1868,  ch.  201,  which  is  applicable  to  this 
iu«<e.  was  brought  forward  and  is  to  be  found  in  chapter  53 
of  Battle's  Revisal.     In  section  22  of  the  said  chapter  it  is 
jirovi(le<l  that  the  Court,  at  the  instance  of  the  Solicitor, 
may  commit  the  estate  of  an  infant  having  no  guardian,  or 
whose  guardian  has  defaulted,  "to  some  discreet  person/* 
hi  the  Revised  Code,  ch.  54,  section  15,  the  words  employed 
in  a  similar  provision  are  '*The  Clerk  and  Master  or  other 
di^on-et  person '* ;  and  it  is- urged  that  by  thus  changing 
thepliraseology  the  Legislature  manifested  its  intention  that 
.<ach  appointments  should  no  longer  be  conferred  upon  the 
officers  of  the  Court,  and  that  their  sureties  cannot  there- 
fore be  held  responsible.     This  very  point  was  pressed  with 
much  ingenuity,  in  the  case  of  Rogers  v.   Odom^  86  N.  C, 
4.*12,  but  the  Court  (Ruffin,  J.),  in  order  **to  avoid  any 
misunderstanding  in  the  future,'*  distinctly  declared  that  it 
ix>uld  not  be  sustained.     The  Court  said:  "In  this  view  of 
i^mnsel  we  cannot  concur,  but  rather  think  that  the  dis- 
crepancy between  the  two  statutes  resulted  from  the  fact 
that  about  that  time  the  office  of  Clerk  and  Master  was 
alx*lished,  and  hence  all  mention  of  it  was  omitted.     The 
Tourt  cannot  but  take  notice  of  the  fact  that  since  the  new 
•statute  the  Court  has  been  in  the  habit  of  bestowing  such 
ap{K>intments  upon  their  Clerks,  oftentimes  against  their 
will,  and  under  the  conviction  that  their  bonds  afforded 
protection  for  the  funds  and  effects  committed  to  them,  and 
that  according  to  the  understanding  of  all  parties,  l)oth 
fx?fore  and  after  the  acceptance  of  the  office  of  Clerk,  the 
Courts  had  a  right  to  do  as  they  have  done;  hence  we  con- 
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elude  that  iu  such  cases  the  sureties  are  accountable,  the 
office  being  taken  cum  oiiere.'' 

It  is  urged,  however,  that  the  decision  in  the  above  case  is 
in  conflict  with  the  language  we  have  quoted,  but  it  is 
difficult  to  believe  that  a  Judge  so  distinguished  for  clear- 
ness of  reasoning,  as  well  as  profound  learning,  should  in 
the  same  opinion  have  committed  such  an  error.  There  is 
really  no  such  conflict  as  is  supposed,  and  this  is  apparent 
from  the  fact  that  Odom,  the  defendant,  was  not  appointed 
by  virtue  of  the  statutory  provision  (sections  21,  22,  46,  47, 
ch.  53,  Bat.  Rev.)  which  the  learned  Justice  was  discussing. 
These  provisions  relate  to  the  appointment  of  a  receiver  at 
the  instance  of  the  Solicitor  where  a  guardian  has  been 
removed  (section  21),  or,  as  in  the  case  before  us,  where  the 
Grand  Jury  have  presented  an  infant  without  guardian 
(section  47). 

In  the  case  referred  to,  Odom  was  appointed  by  the 
Judge  at  term  upon  the  simple  petition  of  the  infants  by 
their  next  friend  for  the  purpose  of  suing  for  and  collect- 
ing insurance  money  from  a  foreign  corporation  which  was 
beyond  the  jurisdiction  of  the  Court.  Such  a  proceeding, 
if  not  irregular,  was  certainly  novel,  and  it  is  plain  that 
there  could  have  been  no  presumption  that  the  sureties 
knew  that  such  appointments  had  been  or  would  be  made, 
and  that  thev  contracted  with  reference  to  such  a  liabilitv. 
The  appointment  of  Odom  was  assimilated  by  the  Court  to 
the  appointment  of  a  receiver  in  ordinary  actions,  as  the 
receivership  of  a  railroad  and  the  like,  and  it  was  becaust^ 
there  had  been  no  "habit  of  bestowing  such  appointments" 
upon  the  Clerks  in  such  cases  that  the  Court  held  that  the 
bond  of  the  said  Odom  was  not  responsible.  In  the  lan- 
guage of  the  ('Ourt,  such  an  appointment  "could  never 
have  been  within  the  contemplation  of  the  sureties  when 
contracting  for  the  fidelity  of  their  principal  in  his  capacity 
as  Clerk. ^^ 
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We  are,  therefore,  of  the  opinion  that  there  is  nothing  in 
the  decision  in  Rogers  v.  Odom,  mpra,  which  conflicts  with 
the  (leHberate  and  emphatic  declaration  of  the  Court  that 
in  cai?es  Hke  the  present  the  Court  has  authority  to  appoint 
and  that  the  sureties  are  liable.  Neither  is  there  anything 
in  Kerr  v.  Brandon,  supra,  which  militates  against  this  view. 
Indeed,  we  are  almost  induced  to  infer  from  the  absolute 
silence  of  the  Court  upon  the  subject,  as  well  as  the  general 
tendency  of  the  opinio^,  that  had  the  Clerk  be^n  appointed 
receiver  in  his  official  capacity,  the  Court  would  have 
reached  a  similar  conclusion.  The  decision  seems  to  have 
been  based  upon  the  form  of  the  order  and  not  upon  the 
absence  of  authority  in  the  Court  (as  indicated  in  the  head 
note)  to  impose  the  duty  upon  the  Clerk  in  his  official 
capacity. 

In  consideration  of  the  views  we  have  indicated,  there 
was  no  error  in  the  refusal  of  the  Court  to  instruct  the  jury 
JUS  requested  by  the  defendants.  Neither  do  we  see  any 
fiTor  of  which  the  defendants  can  complain  in  the  charge 
^^•f  the  Court ;  for,  conceding  that  the  Court  should  not  have 
piven  the  general  instruction  as  to  what  a  prudent  man 
would  have  done  under  the  circumstances (£V)iri/  v.  Railroad, 
101»  X.  C.,  589),  the  defendants  could  not  have  been  preju- 
diced, as  the  Court  properly  ruled  that  the  burden  was 
ujmn  them  to  show  that  they  had  used  due  diligence  in 
investing  the  money,  and  upon  this  point  there  was  no 
tt'fttimony.     The  judgment  must  be 

Affirmed. 
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URIAH  VAircJHAN  v.  JOSEPH  PARKER  et  al. 
Ejectment — Practice — Issuer  for  the  Jury — Defences. 

1.  The  only  restriction  upon  the  power  of  a  Judge  l)elow  to  settle  the 

issues  for  the  jury  is  that  they  shall  be  such  as  arise  out  of  the 
pleadinjys,  such  that,  ui)on  the  verdict,  the  Court  may  procetnl  to 
jud}?mtMit,  and  such  as  will  allow  tlie  parties  to  present  to  the  jury 
any  material  view  of  the  law  arising  ou^  of  testimony  which  coun- 
sel nuiy  request  the  Court  to  embody  in  its  instnictions;  therefon?, 
where  a  contmversy  as  to  the  ownership  of  land  was  narrowed 
down  to  the  single  (luestion  of  the  date  of  delivery  of  a  deed,  it 
was  not  error  for  the  Judge  to  submit  an  issue  as  to  such  date 
instead  of  the  usual  one  involving  the  title. 

2.  A  deed  is  presumed  to  have  Ix^en  delivered  at  the  time  it  bears  date, 

but  the  pre8umi)tion  may  1k»  rebutted  by  evidence  aUnnde^  in  which 
case  it  becomes  operative  from  the  actual  day  of  delivery. 

:^.  Where,  in  an  action  for  the  n»covery  of  land,  the  defendant,  whether 
he  might  rightfully  claim  the  relation  to  the  plaintiff  of  lessee  or 
tenant  in  common,  waives  his  right  and  disregards  his  opportu- 
nity to  admit  by  answer  or  disclaim  the  tme  interest  of  the  plain- 
tiff, he  cannot,  after  disputing  the  plaintiff's  title,  fall  back  on  a 
denial  of  the  ouster  when  everv  other  defence  has  failed  him.  Nor, 
after  failing  to  establish  his  ownership,  can  he  by  his  pleadings 
niake  his  occupancy  adverse  ah  initio  so  as  to  mature  title  against 
the  plaintiff,  when  in  fact  he  has  held  under  the  plaintiff  or  those 
under  whom  he  claims. 

4.  The  effect  of  discharging  a  debt  secured  by  a  first  mortgage  by  sur- 
render of  the  mortgage  deed  is  to  make  a  second  mortgage  on  the 
same  land  a  first  lien,  and  the  immediate  execution  by  the  mort- 
gagor of  a  dee<l  of  bargain  and  sale  to  the  one  holding  the  first 
mortgage  cannot  oj)erate  to  defeat  the  second  mortgage. 

This  was  an  action  for  the  title  and  possession  of  land, 
tried  at  the  Spring  Term,  1891,  of  the  Superior  Court  of 
Northampton  Countv,  hefore  C(jnn(n\  J. 

Both  j)arties  ehiimed  title  under  Wiley  Edwards.  The 
phiintitt*  offered  as  evidenee  of  title — 1st,  a  mortgage  deed 
from   Wilev   Edwards  to  I).   A.   Barnes,  dated  October  6, 
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1X80;  2d,  proof  of  sale  by  said  Barnes,  January  22,  1889, 
and  of  purchase  at  sale  by  Uriah  Vaughan  and  deed  to 
Triah  Vaughan  pursuant  thereto. 

The  defendant  Joseph  Parker  relied  upon  a  deed  from 
Wiley  Edwards  to  him,  dated  January  23,  1879,  but  which 
the  plaintiff  insisted  was  not  executed  and  delivered  until 
after  the  date  of  the  mortgage  deed  to  Barnes. 

The  deposition  of  the  defendant  Joseph  Parker  was  read 
by  plaintiff,  the  material  parts  of  which  are  as  follows : 

"  When  the  deed  from  Wiley  Edwards  and  wife,  dated 

January  23,  1879,  was  delivered,  J.  H.  Deberry  was  present ; 

ali?o  Mollie  and  Mrs.  Edwards  were  present.     Deberry  took 

his  private  examination  at  that  time.     A  black  man  was 

living  on  the  land,  but  I  do  not  know  who  put  him  there. 

I  don't  know  how  long  I  had  the  deed  before  it  was  recorded  ; 

think  it  was  five  or  six  years.     I  think  the  time  stated  by 

Deberry  in  his  privy  examination  of  Mrs.  Edwards,  which 

was  February  20,  1882,  is  correct.     I  surrendered  at  that 

time  his  note  to  Mr.  Edwards.     About  twelve  months  before 

I  got  it,  he  (Edwards)  had  the  deed  some  time.    He  brought 

it  to  me  signed  by  himself,  and  I  told  him  to  keep  it  and 

>ret  Mrs.  Edwards  to  sign,  and  I  would  give  him  up  his 

note  and  mortgage.     He  told  me  that  his  wife  had  nothing 

to  do  with  it.     I  went  into  possession  of  the  land  about 

twelve  years  ago,  and  have  paid  taxes  on  it  for  eleven 

years.     I  got  possession  of  it  in  1882.     I  had  possession  of 

it  alK)ut 'three  years  before  Mrs.  Edwards  signed  the  deed. 

1  put  Berry  Taum  in  possession  first.    I  gave  Wiley  Edwards 

his  note  for  about  $150,  principal  and  interest,  which  was 

j<ecure<l  by  a  mortgage  on  another  piece  of  land.     I  made  an 

agreement  to  surrender  said  note  and  mortgage  fourteen  or 

fifteen  years  ago,  and  he  then  agreed  to  convey  me  this 

tract  of  land.'' 
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Wilev  Edwards  was  introduced,  and  testified  to  the  same 
state  of  facts  regarding  the  parol  agreement,  and  that 
Joseph  Parker  liad  ])een  in  possession  of  said  land  ever  since 
1879. 

Defendants  introduced  a  mortgage,  executed  and  recorded 
in  1875,  from  Wiley  Edwards  and  wife  to  Joseph  Parker  to 
secure  a  note  of  $100. 

Wiley  Edwards  testified  that  said  note  and  the  original 
mortgage  had  l)een  delivered  up  to  him  by  said  Parker 
after  the  delivery  of  the  deed  of  January  2e3d,  1879,  to-wit, 
on  PVbruarv  20th,  1882. 

The  defendants'  counsel  asked  the  Court  to  submit  the 
following  issue:  Is  the  plaintiff  the  owner,  and  entitled  to 
the  possession  of  the  land  in  controversy? 

The  Court  being  of  the  opinion  that,  upon  the  pleadings, 
admissions  and  testimony,  the  only  question  involved  in 
this  controversv  was  the  execution  and  deliverv  of  the  deed 
from  Wilev  Edwards  to  defendant,  declined  to  submit  said 
issue  to  the  jury,  and  the  defendant  excepted.  The  testi- 
mony in  regard  to  the  date  of  delivery  being  conflicting, 
the  Court  instructed  the  jury  that  they  should,  upon  the 
consideration  of  the  whole  evidence,  fix  the  date  of  said 
deliverv. 

The  issues  submitted  and  the  responses  are  as  follows: 

1.  When  was  the  deed  in  question  executed  and  deliv- 
ered bv  Edwards  and  wife  to  the  defendant^?  Answer. 
Februarv  20,1882. 

2.  When  was  Edwards'  homestead  allotted  ?  Ans.  Jaii- 
uarv  14,1870. 

.'J.  Is  the  land  in  question  a  j)art  of  said  homestead?  Ans. 
Yes. 

4.  What  is  the  rental  value  of  said  land  per  annum  ?  Ans. 
Twentv-five  dollars. 
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Defendants  movefl  for  judgment  non  obstante  veredicto,  the 
motion  was  refused,  and  defendant  excepted.  Defendant 
moved  for  venire  de  novo  for  error  in  refusing  to  submit  the 
issues  tendered.  Motion  was  refused,  and  from  the  judg- 
ment for  plaintiff  defendant  appealed. 

Mems.  R,  B.  Winborrre  and  li.  B.  Peebles,  for  plaintiff. 
Mr.  B.  S.  Gay,  for  defendant  (appellant). 

AvKRY,  J. :  The  refusal  of  the  Court  to  submit  the  usual 
issue  involving  the  title,  instead  of  the  more  specific  inquiry 
as  to  the  date  of  delivering  the  deed  to  the  defendant  Par- 
ker, is  mainly  relied  upon  as  ground  for  new  trial,  though 
the  denial  of  the  motion  for  judgment,  upon  the  findings, 
wa.s  not  abandoned  on  the  argument  here.     In  the  absence 
of  an  allegation  of  fraud,  the  controversy  before  the  jury 
wa.s  narrowed  down  to  a  single  question.     As  both  parties 
claimed  under  Wilev  Edwards,  if  he  delivered  the  deed  to 
Joseph  Parker  on  the  23d  of  January,  1879,  when  it  bears 
date,  then  he  had  an  older  and  better  title  than  the  plain- 
tiff, who  claimed  under  the  mortgage  to  David  Barnes,  exe- 
cuted October  6th,  1880.     But  if  the  deed  to  Parker  was 
delivered  after  the  execution  of  that  to  Barnes,  as  alleged, 
it  took  effect  from  its  actual  deliverv.     In  the  exercise  of  a 
j*omid  discretion,  it  was  the  province  of  the  Judge  below  to 
determine   whether  he  would  submit  the   usual   issue  or 
another  raised  by  the  pleadings,  since  it  was  involved  in 
the  broader  issue,  in  its  stead.     Doubtless  his  Honor  thought 
that  the  jury  would  more  readily  comprehend  the  question 
of  fact  upon  which  they   were  passing  if  their  attention 
should  be  directed  to  it  by  the  more  specific  inquiry.     There 
is  no  restriction  upon  his  power  to  settle  the  issues,  except 
that  they  shall  be  such  as  arise  out  of  the  pleadings,  sucli 
that  upon  the  verdict  the  Court  may  proceed  to  judgment, 
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Wilev  P]dwar(ls  was  introduced,  and  testified  to  the  same 
state  of  facts  regarding  tlie  parol  agreement,  and  that 
Joseph  Parker  had  l)een  in  possession  of  said  land  ever  since 
1879. 

Defendants  introduced  a  mortgage,  executed  and  recorded 
in  1875,  from  Wiley  p]dwards  and  wife  to  Joseph  Parker  to 
secure  a  note  of  $100. 

Wiley  Edwards  testified  that  si\id  note  and  the  original 
mortgage  had  been  delivered  up  to  him  by  said  Parker 
after  the  delivery  of  the  deed  of  January  23d,  1879,  to-wit, 
on  Februarv  20th,  1882. 

The  defendants'  counsel  asked  the  Court  to  submit  the 
following  issue:  Is  the  plaintiff  the  owner,  and  entitled  to 
the  possession  of  the  land  in  controversy  ? 

The  Court  l)eing  of  the  opinion  that,  upon  the  pleadings, 
admissions  and  testimony,  the  only  question  involved  in 
this  controversv  was  the  execution  and  deliverv  of  the  deed 
from  Wilev  Edwards  to  defendant,  declined  to  submit  said 
issue  to  the  jury,  and  the  defendant  excepted.  The  testi- 
mony in  regard  to  the  date  of  delivery  being  conflicting, 
the  Court  instructed  the  jury  that  they  should,  upon  the 
consideration  of  the  whole  evidence,  fix  the  date  of  said 
deliverv. 

The  issues  submitted  and  the  responses  are  as  follows: 

1.  Wlien  was  the  deed  in  question  executed  and  deliv- 
ered bv  Edwards  and  wife  to  the  defendants?  Answer. 
Februarv  20,1882. 

2.  Wlien  was  Edwards'  homestead  allotted?  Ans.  Jan- 
uarv  14,  1876. 

3.  Is  the  land  in  (juestion  a  part  of  said  homestead?  Ans. 
Yes. 

4.  What  is  the  rental  value  of  said  land  per  annum?  Ans. 
Twentv-five  dollars. 


FEBRUARY  TERM,  1893.  99 


Vaughax  v.  Parker. 


Defendants  moved  for  judgment  non  obstante  veredicto,  the 
motion  was  refused,  and  defendant  excepted.  Defendant 
moved  for  venire  de  novo  for  error  in  refusing  to  submit  the 
is>iies  tendered.  Motion  was  refused,  and  from  the  judg- 
ment for  plaintiff  defendant  appealed. 

Messrs.  li.  B.  WinboriK  and  R.  B.  Peebles,  for  plaintiff. 
Mr.  B.  S.  Gay,  for  defendant  (appellant). 

Avt:RY,  J. :  The  refusal  of  the  Court  to  submit  the  usual 
issue  involving  the  title,  instead  of  the  more  specific  inquiry 
a.s  to  the  date  of  delivering  the  deed  to  the  defendant  Par- 
ker, iri  mainly  relied  upon  as  ground  for  new  trial,  though 
the  denial  of  the  motion  for  judgment,  upon  the  findings, 
wa?«  not  abandoned  on  the  argument  here.  In  the  absence 
of  an  allegation  of  fraud,  the  controversy  before  the  jury 
wa:<  narrowed  down  to  a  single  question.  As  both  parties 
claimed  under  Wilev  Edwards,  if  he  delivered  the  deed  to 
Joseph  Parker  on  the  23d  of  January,  1879,  when  it  bears 
date,  then  he  had  an  older  and  better  title  than  the  plain- 
tiif,  who  claimed  under  the  mortgage  to  David  Barnes,  exe- 
cate<l  October  6th,  1880.  But  if  the  deed  to  Parker  was 
delivered  after  the  execution  of  that  to  Barnes,  as  alleged, 
it  t(Hjk  effect  from  its  actual  deliverv.  In  the  exercise  of  a 
j*ound  discretion,  it  was  the  province  of  the  Judge  below  to 
determine  whether  he  would  submit  the  usual  issue  or 
another  rai.**ed  by  the  pleadings,  since  it  was  involved  in 
the  broader  issue,  in  its  stead.  Doubtless  his  Honor  thought 
that  the  jurA'  would  more  readily  comprehend  the  (question 
of  fact  upon  which  they  were  passing  if  their  attention 
«hould  be  directed  to  it  by  the  more  specific  inquiry.  There 
is  no  restriction  upon  his  power  to  settle  the  issues,  except 
that  they  shall  be  such  as  arise  out  of  the  pleadings,  sucli 
that  upon  the  verdict  the  CouH  may  proceed  to  judgment, 
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and  such  as  to  afford  to  the  parties  an  opportunity  to  pre- 

• 

sent  to  the  jury  any  material  view  of  the  law  arising  out 
of  the  testimony  which  counsel  may  request  the  Court  to 
embody  in  the  instructions.  McAdoo  v.  Railroad,  105  N.  C, 
140;  Denmark  v.  Railroad,  107  N.  C,  185;  Boyerw,  Teague, 
106  N.  C,  576;  Bonds  v.  Smith,  106  N.  C,  553.  It  is 
familiar  learning  that  a  deed  take*  effect  from  the  time  of 
its  delivery,  not  from  its  date.  The  law  presumes,  nothing 
further  appearing,  that  a  deed  was  delivered  when  it  bears 
date,  though  it  is  not  essential  to  its  validity  that  it  should 
contain  a  date  at  all,  but  the  presumption  may  be  rebutted 
by  evidence  aliunde,  in  which  case  it  becomes  operative 
from  the  actual  day  of  delivery.  The  whole  controversy, 
therefore,  depended  upon  the  question  whether  the  deed  to 
Parker  took  effect  before  or  after  October  6th,  1880,  when 
Edwards  conveyed  to  Barnes,  and  the  jury  passed  upon 
and  settled  that  by  finding  the  date  of  actual  delivery  to 
have  been  subsequent  to  that  of  the  mortgage. 

No  other  ground  for  the  defendant's  motion  for  judgment 
upon  the  verdict  was  suggested  but  that  it  does  not  appear 
from  the  admissions  in  the  pleadings  or  the  findings  of  the 
jury  that  the  possession  was  demanded  by  the  plaintiff  and 
refused  by  the  defendant.  If  the  possession  of  Joseph  Par- 
ker was  adverse  to  plaintiff,  no  notice  to  quit  was  required. 
But  if  ho  wished  to  take  advantage  of  the  fact  set  forth  in 
his  deposition  that  he  entered  upon  the  land  in  1879  under 
a  verbal  agreement  with  Wiley  Edwards,  and  to  insist  that 
as  the  parol  contract  between  them  was  void,  he  stood  in 
the  shoes  of  Edwards,  the  mortgagor,  and  was  entitled 
to  notice,  he  ought,  in  his  answer,  to  have  admitted  the 
right  of  the  plaintiff  and  pleaded  the  want  of  lawful  notice. 
When  a  defendant,  whether  he  might  rightfully  claim  the 
relation  to  the  plaintiff  of  lessee  or  tenant  in  common, 
"  waives  hits  right  and  disregards  his  opportunity  to  admit 
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by  answer  or  disclaimer  the  true  interest  of  the  plaintiff," 
he  cannot,  after  placing  himself  in  a  hostile  attitude  by 
disputing  the  plaintiff's  title,  fall  back  on  a  denial  of  the 
ouster,  when  every  other  defence  has  failed  him.  Foust  v. 
Trire,  8  Jones,  490:  Allen  v.  Salinger,  103  N.  C,  14,  and 
Ibid.,  105  X.  C,  333;  Whusenhunt  v.  Jmm,  78  N.  C,  361 ; 
G'dchrid  v.  Middleion,  107  N.  C,  663. 

But  while  a  defendant  is  not  allowed  to  blow  hot  and 
cold  by  falling  back  upon  his  rights  as  a  tenant,  after  he  has 
faile<J  to  establish  his  claim  of  ow-nership,  he  cannot  by 
his  pleadings  make  his  occupancy  adverse  ab  initio  so  as 
to  mature  title  against  the  plaintiff,  when  in  fact  he  has 
held  under  the  plaintiff  or  those  through  w' hom  he  claims. 

The  defendant  in  his  answer  simply  denies  the  allega- 
tions of  the  complain^  If  he  had  any  equitable  right  by 
virtue  of  his  occupany  under  a  parol  agreement  in  1879, 
which  is  not  conceded,  he  has  failed  to  set  it  up  as  a  defence, 
and  cannot  now  insist  upon  it. 

The  effect  of  discharging  the  mortgage  debt  to  Parker 
with  the  surrender  of  the  deed  was  unquestionably  to  make 
the  second  mortgage  a  first  lien,  and  to  vest  the  legal  estate 
in  the  grantee  therein  named.  The  immediate  execution 
of  another  deed  could  not  operate  to  defeat  the  mortgage 
to  Barnes.  We  did  not  understand  (as  his  Honor  below 
did  not)  that  the  defendant  claimed  under  that  mortgage, 
but  it  was  introduced  and  appears  as  evidence  in  support 
of  his  contention  for  judgment.  Upon  a  review  of  the 
exceptions  we  discover  No  Error. 
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W.  H.  RUFFIN  et  al.  v.  JOHN  K.  RUFFIX,  Executor  of  Peiinie 

W.  Ruffiu. 

Comtnictvm  of  Will — Farniture — Silverware — InMructiom  to 

Executor, 

1.  Where  a  testatrix  bequeathed  all  her  personal  i)roperty  to  her  hus- 

band, except  such  as  was  otherwise  specifically  disposed  of  in  her 
will,  and,  after  giving  specific  articles  of  silverware,  etc.,  to  certain 
persons,  bequeathed  to  M.  R.  all  the  furniture  in  her  homestead, 
and  other  furniture  wherever  it  might  be  at  her  death:  Held, 
that  the  "furniture"  given  to  M.  R.  did  not  include  silverware 
remaining  after  the  specific  bequests,  or  books  or  jwrtraits,  china 
or  glassware,  but  did  comprise  carpets,  cook-stoves  and  utensils. 

2.  While  this  Court  has  no  jurisdiction  of  a  case  submitted  without 

action,  under  section  507  of  the  Code  of  Civil  Procedure,  where  it 
does  not  apj)ear  by  affidavit  that  a  coiftroversy  is  real ;  yet,  where 
all  the  parties  interested  in  the  construction  of  a  will  (including 
the  executor,  who  is  a  claimant  and  is  in  jwssession  of  the  property 
concerning  which  the  question  arises)  agree,  as  petitioners,  to  sub- 
mit the  question  to  the  decision  of  a  Judge  of  the  Superior  Court: 
IFddj  that  this  C-ourt  will  take  cognizance  of  the  case  as  an  appli- 
cation by  the  executor  for  a  construction  of  the  will,  so  as  to  enable 
him  to  dispose  of  the  fund  in  his  hands. 

This  was  a  case  submitted  to  Broioiy  J,,  at  Cliambers, 
upon  a  petition  and  agreement,  as  follows : 

**  Your  petitioner  respectfully  represents  to  the  Court 
that  he  is  desirous  of  a  settlement  of  the  estate  of  the  said 
Pennie  W.  Ruffin,  deceased,  under  the  last  will  and  testa- 
ment, and  prays  that  the  Court  will  construe  the  said  last 
will  and  testament,  and  in  particular  item  two  of  said  will, 
in  so  far  as  it  relates  to  a  bequest  of  personal  property  to 
John  K.  Ruffin,  and  item  eleven  of  said  will,  in  so  far  as 
it  relates  to  a  be([uest  of  personal  property  to  Mary  Tart 
Ruffin — whether  under  said  will  silverware  not  specifically 
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bequeathed  in  other  parte  of  the  will,  books,  portraits,  table 
and  bed  linen,  mirrors,  and  other  personal  property  used 
in  and  alx)ut  the  house,  are  the  property  of  the  said  John 
K.  Ruffin  or  the  said  Mary  Tart  Ruffin.  To  facilitate  the 
iramediate  determination  of  this  matter,  we  agree  that  his 
Honor  George  H.  Brown,  one  of  the  Judges  of  the  Supe- 
rior Court  of  'North  Carolina,  appointed  to  hold  the  Courts 
of  the  Third  Judicial  District,  may  hear  and  determine  the 
same  at  such  time  and  place  as  he  may  determine  after 
coming  into  the  district,  and  the  petitioner,  William  H. 
Ruffin,  herewith  files  his  power  of  attorney  from  Samuel 
Ruffin,  guardian  of  Mary  Tart  Ruffin,  and  the  certificate 
of  the  Probate  Court  of  Choctaw  County,  Alabama,  that 
Samuel  Ruffin  is  the  lawful  guardian  of  the  said  Marj^ 
Tart  Ruffin.  ''  William  H.  Ruffin, 

^'Petitioner  and  Attorney. 
''G.  W.  Blount, 

**  For  the  Executor. ^^ 

Items  "second"  and  **  eleven''  of  Mrs.  Ruffin's  will 
were  as  follows : 

"2.  That  it  is  my  will  and  desire  that  my  husband  have 
and  enjoy  for  the  term  of  his  natural  life,  all  of  my  lands 
in  Franklin  county,  this  State,  and  in  Choctaw  county, 
Alabama,  using  as  he  may  see  fit  and  to  his  own  use  and 
l)ehoof  the  issues,  rents  and  profits  arising  therefrom,  and 
to  him,  my  siiid  husband,  I  bequeath  all  my  personal  prop- 
erty and  estate  not  specifically  disposed  of  by  this  will,  or 
which  I  may  hereafter  by  memoranda,  in  the  nature  of  a 
ccxlieil,  dispose  of. 

"11.  1  give  and  bequeath  to  Mary  Tart  Ruffin  the  furni- 
ture in  homestead  bequeathed  to  me  by  my  mother,  and 
other  furniture,  wherever  it  may  be  at  the  time  of  my 
death,  belonging  to  me.     I  hereby  nominate  and  a{){)()int 


104  IN  THE  SUPREME  COURT. 

RrFFix  r.  Ri'FFix. 

my  husband,  John  K.  Ruffin,  executor  of  this  my  last  will 
and  testament,  and  nominate  my  nephew,  William  Ruffin, 
to  succeed  him  and  fully  administer  mv  estate,  after  the 
death  of  my  said  husband ;  and  I  further  provide  that,  in  ' 
case  of  the  death  of  my  niece,  Mary  Tart  Ruffin,  before 
mine,  and  without  issue,  W.  Ruffin  shall  stand  in  her 
stead  and  take  the  estate  devised  and  bequeathed  to  her  in 
Franklin  county,  without  reference  to  anv  deficiency  on 
account  of  mortgage/' 

His  Honor,  Brown,  J.,  decided,  and  at  October  Term, 
1892,  of  Wilson  Superior  Court,  adjudged  as  follows :  "  The 
word  furniture  is  to  be  taken  in  the  sense  in  which  it  is 
generally  used  and  understood.  I  construe  the  word  to 
include  the  entire  household  furniture  of  deceased,  such  as 
bedsteads  and  bedding,  beds  and  mattresses,  chairs  and 
tables,  bureaus,  wash-stands,  *  what-nots,'  hat-racks,  book- 
cases, sideboards,  etc.  I  do  not  think  the  term  embraces 
any  silverware.  That  is  not  generally  known  as  or  denomi- 
nated  furniture.  I  am  of  opinion  that  the  term  does 
embrace  sofas,  chairs,  mirrors,  clocks,  but  not  china,  glass- 
ware, or  carpets,  or  books,  or  cook-stoves  and  utensils,  or 
portraits  attached  to  the  wall.  Those  articles  which  I  have 
designated  as  being  eml)raced  under  the  term  *  furniture '  I 
adjudge  should  be  delivered  by  the  executor  to  the  guard- 
ian of  said  Mary  T.  Ruffin." 

Defendant  contended  that  the  decision  of  his  Honor  was 
that  of  arbitration  and  fiiml,  while  plaintiff  insisted  that 
the  submission  was  on  a  case  agreed ^  and  not  to  arbitralion, 
and  that  in  the  decision,  and  in  the  judgment  subsequently 
entered  at  term,  his  Honor  erred  in  that  he  did  not  include 
china,  glassware,  or  carpets,  or  books,  or  cook-stoves  and 
utensils,  or  portraits  attached  to  the  walls,  or  silverware, 
and  from  such  judgment  appealed. 
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Messrs,  J.  F.  Bruton  and  IF.  H,  Riiffiiiy  for  plaintiff  (api)el- 
lant). 
Messrs,  Battle  &  Mordemi,  for  defendant. 

Avery,  J. :  The  controlling  object,  in  seeking  the  proper 
interpretation  of  wills,  being  to  ascertain  the  intention  of 
the  testator,  technical  words  are  usually  construed  accord- 
ing to  their  legal  signification,  yet  from  a  remote  period 
even  this  rule  has  been  modified  by  the  Courts  to  meet  the 
purpose  of  a  testator  gathered  from  the  whole  instrument, 
on  the  ground  that  he  is  supposed  to  be  inojys  consilii,  and 
incapable  of  expressing  his  wishes  in  apt  legal  terms. 
Where  a  word  having  no  known  technical  meaning,  like 
"furniture,"  is  used  as  a  designation  of  property  bequeathed, 
the  testator's  purpose  disclosed  from  the  context  may  deter- 
mine its  meaning,  and,  if  his  construction  does  not  appear 
from  other  portions  of  the  will,  then  it  should  be  inter- 
preted according  to  the  signification  ordinarily  given  to  it 
as  it  is  used  in  everv-day  life. 

In  item  two  the  testatrix  bequeathed  to  her  husband,  the 
defendant,  who  is  also  named  as  executor,  all  of  her  ** per- 
sonal property  and  estate  not  specifically  disposed  of  by  the 
will,''  which  remained  without  aheration  or  modification  by 
subsequent  memorandum  in  the  nature  of  a  codicil,  such 
a^  she  reserved  the  right  to  make. 

In  another  clause  of  the  will,  item  eleven,  the  bequest  made 
to  Mary  Tart  Ruffin,  the  plaintiflF,  is  of  *Hhe  furniture  in 
homestead  betjueathed  to  me  by  my  mother,  and  other  fur- 
niiitrej  wherever  it  may  be  at  the  time  of  my  death  belong- 
ing to  me.'' 

The  question  raised  by  the  appeal  is  whether  the  Court 
helow  erred  in  holding  that  the  bequest  of  furniture  in 
item  eleven  did  not  embrace  **  silverware,  china,  glassware, 
carpets,  books,  portraits  attached  to  the  wall,  or  a  cook-stove 
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and  utensils/*  It  is  manifest  that  the  testatrix  did  not 
intend  to  include  silverware  under  that  general  designa- 
tion, for  the  reason  that  she  had  given  to  her  niece,  Mrs. 
Mary  Woodard,  in  item  eight,  her  '* silver  pitcher,  two  silver 
goblets,  and  silver  coffee-pot  marked  *  W,'  "  and  in  item  ten 
she  had  given  to  the  children  of  her  brother,  Haywood 
Ruffin,  and  Mizelle  Ruffin,  "  the  silver  service  of  Thomas 
Ruffin,"  her  brother  (which  had  passed  in  some  way  to 
her),  and  had,  without  excepting  these  articles,  bequeathed 
all  furniture,  wherever  found  at  the  time  of  her  death,  to 
the  plaintiff.  Would  she  not  have  inserted  after  furniture 
**  except  the  silver  pitcher,"  etc.,  disposed  of  in  the  previous 
item,  or  some  ecjuivalent  expression,  if  she  had  used  the 
words  in  a  sense  so  broad  ?  It  might  be,  where  an  elegantly 
appointed  and  furnished  hotel  is  leased  with  all  of  the  fur- 
niture, that  the  silverware  necessary  to  maintain  the  exist- 
ing style  would  pass  to  the  lessee,  but  in  our  case  there  is 
no  devise  of  a  house  and  no  purpose  to  pass  an  entire  outfit 
of  an  establishment,  thougli  the  articles  that  had  been 
transported  from  her  mother's  old  homestead  were  desig- 
nated together  w'ith  the  other  furniture,  wherever  found. 

We  concur  with  the  Judge  who  heard  the  case  below,  in 
the  opinion  that  the  word  should  be  construed  according 
to  its  usual  meaning,  and  we  may  add  that  an  examina- 
tion of  the  whole  will  shows  rather  an  intent  to  restrict  the 
ordinary  definition  than  to  give  to  it  a  more  comprehensive 
signification.  That  which  fits  a  house  for  use  is  its  furni- 
ture, just  as  the  lock,  etc.,  of  a  musket  which  enable  one 
to  use  it,  are  desiginated  in  the  same  way.  In  its  ordinarj"^ 
acceptation  the  word  has  not  ])een  understood  to  include 
silverware,  china,  glassware,  books,  or  portraits  attached 
to  the  wall,  that  are  not  generally  essential  to  the  comfort 
and  convenience  of  housekeepers,  but  where,  as  in  Eng- 
land, it  was  held  generally  to  embrace  plate,  the  case  of  a 


FEBRUARY  TERM,  1893.  107 

RrFFIN   V.    RUFFIN. 

bet|ue8t  of  a  part  of  the  plate  to  another  than  the  general 
legatee  of  furniture  was  held  an  exception  to  the  rule. 
Franklin  v.  Earl  of  Barleigtmi,  P.  Ch.,  251.  In  most  of  the 
ca>es  cited  to  sustain  the  plaintiff's  claim  that  all  of  these 
articles  are  embraced,  it  appears  from  examination  that 
the  bequest  was  of  "  household  furniture,  goods  and  chat- 
tels" in  a  particular  house,  or  **  household  goods  and  furni- 
ture." Bunyi  V.  Weiithrapf  2  Johnson's  Ch.,  329 ;  Manton 
V.  LnhfA,  54  Law  Journal  (N.  S.  Ch.  Div.),  1008.  In  Kelly 
V.  PowletL  2  Amb.,  605,  cited  by  counsel,  where  the  legacy 
included  plate,  pictures  hung  up,  linen,  china  and  household 
furniture,  it  was  held  not  to  embrace  books.  Porter  v. 
Pounmy,  3  Vesey,  310.  We  think  it  manifest  that  it  was 
not  the  intent  of  the  testatrix  to  give  any  silverware,  not 
mentioned,  to  the  plaintiff,  or  any  other  person  than  the 
defendant,  who  is  the  legatee  of  all  personal  property  not 
"specifically  "  disposed  of,  and  moreover  that  neither  books, 
{portraits,  nor  silverware  are  embraced  by  the  simple  word 
"furniture,"  as  used  in  common  parlance. 

It  is  equally  clear  that  carpets,  cook-stoves  and  utensils 
are  comprehended.  China  and  glassware  have  been  held 
to  pa.ss  with  a  hotel  or  a  house  rented,  as  a  part  of  the 
household  furniture,  as  did  silverware,  but  apart  from 
such  cases  where  from  the  instrument,  the  nature  of  the 
property,  and  the  surrounding  circumstances,  it  was  mani- 
festly the  purpose  of  a  testator  or  of  contracting  parties 
to  jjive  to  the  word  the  broader  interpretation,  it  should 
be  construed  to  include  neither.  In  the  case  at  bar  the 
leading  purpose  of  the  testatrix  seems  to  have  been — 
while  leaving  certain  mementoes,  old  family  furniture  and 
silver  to  which  they  would  attach  peculiar  value,  to  her 
nieces  and  nephew\s — to  provide  for  the  maintenance  for 
life  and  comfort  of  her  husband,  to  whom  she  devised  a 
life  estate  in  all  her  lands  and  all  of  her  personal  property 
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not  specifically  mentioned.  In  view  of  the  terms  in  which 
the  hequest  to  the  defendant  is  expressed,  and  the  general 
purpose  pervading  the  whole  instrument,  we  readily  under- 
stand how  the  learned  Judge  below  was  led  to  limit  the 
extent  of  the  bequest  still  further,  as  he  did. 

It  is  not  our  intention  to  give  a  construction  to  the  word 
*'  furniture  "  applicable  to  every  instrument.  On  the  con- 
trary, it  must  be  always  construed  after  taking  the  sur- 
rounding circumstances  into  consideration,  and  if  in  a 
particular  case  we  should  so  interpret  the  purpose  of  a  tes- 
tator or  the  intent  of  contracting  parties,  we  would  give  to 
it  the  meaning  which  seemed  from  the  context  and  the 
circumstances  to  have  been  in  contemplation  of  the  parties, 
whether  broader  or  more  restricted  than  the  construction 
adopted  here.  8  Am.  &  Eng.  Enc,  985,  note  1 ;  Bell  v. 
GoMing,  27  Ind.,  173. 

The  defendant  contends  that  the  agreement  signed  was 
in  effect  a  submission  to  Judge  Brown  as  arbitrator,  and 
that  his  decision  is  not  subject  to  review.  The  plaintiff 
denominates  this  proceeding  "  a  case  submitted  without 
action."  This  Court  has  no  jurisdiction  under  section  567 
of  The  Code,  since  it  does  not  appear  by  affidavit  that  the 
controversy  is  real,  etc.  Grant  v.  NewsoviCy  81  N.  C,  36. 
But  it  does  appear  with  sufficient  certainty  that  the  per- 
sonal proi)erty  designated  is  in  the  possession  of  the  execu- 
tor, and  that  the  articles  mentioned  must  either  be  retained 
by  the  executor  in  his  individual  capacity  as  a  legatee,  or 
delivered  to  the  other  petitioner  as  included  in  the  bequest 
to  her,  according  to  the  construction  which  the  Court  may 
place  upon  the  will  of  the  testatrix.  By  consent,  the  par- 
ties file  the  whole  of  the  will  to  be  considered  as  a  part  of 
the  petition,  instead  of  the  two  clauses  originally  incor- 
porated therein.  As  all  of  the  parties  interested  in  the 
decision  of  tliis  (juestion  are  petitioners,  it  seems  that  the 
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( burt  may  take  cognizance  of  the  case  as  an  application  by 
an  executor  for  a  construction  of  a  will,  so  as  to  enable  him 
to  dispose  of  property  or  a  fund  in  his  hands.  Bullock  v. 
BuUwk,  2  Dev.  Eq.,  307;  Perkim  v.  Caldwell,  77  N.  C,  433. 

The  judgment  of  the  Court  must  be  so  modified  as  to 
declare,  adjudge  and  decree  that  the  carpets,  cook-stove 
and  utensils  pass  by  the  will  to  Mary  Tart  Ruffin  under 
the  tletsignation  of  furniture,  and  that  the  other  articles  of 
[Hfr^iOnal  property  mentioned  in  the  petition  are  included 
in  the  bequest  to  John  Ruffin, 

Let  this  opinion  be  certified  to  the  end  that  judgment 
raav  be  entered  accordinerlv. 

Modified  and  Affirmed. 


FRAXas  M.  MULLEN  v.  THE  NORFOLK  AND  NORTH  (WROLINA 

CANAL  COMPANY. 

Practice — Motion  to  Dimiiss — Appeal — ^1  mcndinent. 

I  Xn  appeal  does  not  lie  from  the  refusal  of  a  motion  to  (linmi.ss  an 
action  u{)on  the  allegation  of  defective  service,  or  on  any  other 
trround.  When  such  motion  is  refused,  the  defendant  should  make 
his  exception  and  cause  it  to  be  noted,  and  then  i)roceed  regularly 
to  answer  or  demur. 

--  Where  the  affidavit  for  publication  of  summons  was  defective,  it  was 
proper  for  the  Judge  to  permit  amendment  and  grant  an  fdin,t 
order  of  publication  instead  of  dismissing  the  action. 

At  the  Fall  Term,  1892,  of  Camden  Superior  Court,  l)efore 
Hokcy  J.y  the  defendant  entered  special  appearance  and 
moved  to  dismiss  the  action  on  the  ground  that  the  affidavit 
on  which  order  of  publication  was  based  was  defective. 
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The  Court  refused  the  motion  and  allowed  the  plaintiff  to 
amend  his  affidavit  and  granted  an  alias  order  of  publica- 
tion.    Defendant  appealed. 

MeMTS.  Pruden  &  Vann  and  L.  C.  Latham,  for  defendant 
(appellant). 

No  counsel  contra. 

Clark,  J.:  The  defendant,  appearing  by  counsel  who 
entered  a  special  appearance,  moved  to  dismi.ss  the  action. 
This  motion  was  refused  and  the  defendant  did  not  enter 
its  exception  and  proceed  to  answer,  but  at  once  appealed. 
It  has  been  often  pointed  out  that  such  an  appeal  is  premature 
and  will  be  dismissed.  GuUford  v.  Georgia  Co.,  109  N.  C, 
310;  Sheldon  v.  Kivett,  110  N.  C,  408,  and  other  cases  which 
are  cited  in  Clark's  Code  (2d  Ed.),  p.  559.  If  a  defendant,  by 
simply  appearing  specially  and  moving  to  dismiss  the  action 
upon  the  allegation  of  defective  service,  or  on  any  other 
ground,  can  appeal  from  a  refusal  of  the  motion,  it  will  add 
several  months  to  the  time  required  for  the  disposition  of 
anv  cause  which  the  defendant  mav  wish  to  delav,  and  we 
know  that  a  delay  of  justice  is  often  a  denial  of  justice. 
The  j)resumption  is  always  that  the  ruling  below  is  correct. 
The  proper  course,  therefore,  when  the  motion  to  dismiss 
has  been  refused,  is  for  the  defendant  to  cause  his  exception 
to  be  noted  in  the  record  and  to  proceed  regularly  to  file 
his  answer  or  demurrer.  If  the  final  decision  below  is  in 
favor  of  the  defendant,  he  will  not  desire  to  appeal ;  if  it  is 
against  him,  his  exception  in  the  record  for  refusaLto  dis- 
miss is  not  waived,  and  he  will  have  the  benefit  of  it  on  the 
appeal  from  the  final  judgment.  The  disadvantage,  if  any, 
is  not  with  the  appellant  l)ut  with  the  appellee,  since,  if  he 
wrongfully  insists  on  the  refusal  of  such  motion,  instead  of 
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tdkinjj  au  amendment  or  alias  summons,  he  will  have  liis 
pains  for  his  trouble  and  have  the  costs  to  pay  besides. 

If  the  affidavit  for  publication  was  defective,  the  Court 
properly  refused  to  dismiss  on  that  ground  and  granted 
leave  to  plaintiff  to  amend  the  affidavit  and  for  an  alian 
onler  of  publication.  Branch  v.  Frank,  81  N.  C,  180; 
Priee  v.  Cox,  83  N.  C,  261.  Besides,  an  appeal  from  the 
amendment  did  not  lie.    Sinclair  v.  liailroad,  111  N.  C,  507. 

Appeal  Dismissed. 


FOSTER  JOYNER  v.  E.  E.  ROBERTS  et  als. 

Adiou  for  Peualty — Jurisdiction — Practice — Appeal  from 

Motion  to  Dismiss. 

I-  Xn  appeal  lies  from  refusal  of  a  motion  to  dismiss  an  action.  The 
remedy  is  to  have  an  exception  noted  in  the  record. 

2.  A  motion  to  dismiss  an  action  for  want  of  jurisdiction,  or  because  the 
complaint  does  not  state  a  cause  of  actiony  is  not  such  a  demurrer 
orf  tnnni  as  will  permit  an  np^jeal  from  its  refusal ;  for,  if  such 
motion  be  frivolouSf  aire  Court  cannot  proceed  to  judjrment  as  in 
case  of  a  formal  and  frivolous  demurrer. 

•».  Section  188J^  of  The  Code  makes  an  officer  liable  \i\)on  his  bond  **for 
the  &ithful  discharge  of  all  the  duties  of  his  office,"  and  an  action 
to  recover  a  penalty  of  $200  for  failure  of  a  Register  of  Deeds  t(» 
perform  a  duty  required  of  him  by  section  1814  of  The  dule  is 
properly  brought  on  the  official  bond,  and  the  Supi^rior  Court  has 
jurisdiction. 

4-  In  an  action  on  an  official  bond  to  recover  a  penalty  for  breach  of  an 
officer's  duty,  it  is  not  necessary  to  allege  that  a  judgment  has  ]>een 
obtained  against  the  officer  and  that  he  has  failed  to  i)ay  it. 

•V  ^i^tstre^  whether  a  party  suing  the  official  bond,  and  not  the  officer 
alone,  for  a  penalty  should  not  make  himself  a  relator  in  an  action 
in  the  name  of  the  State? 
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Civil  action  to  recover  a  penalty  of  $200,  brought 
against  the  defendant  E.  E.  Roberts,  Register  of  Deeds,  and 
his  sureties  on  his  official  bond,  and  tried  at  Spring  Term, 
1891,  of  Northampton'  Superior  Court,  before  Connor,  J. 

The  breach  of  the  bond  complained  of  was  the  violation 
bv  the  defendant  of  section  1814  of  The  Code  in  regard  to 
the  issuance  of  license  for  the  marriage  of  a  girl  under 
eighteen  years  of  age  without  consent  of  her  father,  the 
plaintiff. 

Defendants  answered,  setting  up  defences,  but  at  the  trial 
moved  to  dismiss  the  action — 

1.  For  want  of  jurisdiction,  in  that  the  plaintiff  is  suing 
for  a  penalty  of  two  hundred  dollars  for  the  failure  of  the 
defendant  Roberts,  Register  of  Deeds,  to  obtain  the  written 
consent  of  the  father  of  one  Ida  Joyner,'a  woman  under 
eighteen  years  of  age,  to  the  marriage  of  said  Ida  to  one 
Charles  Lewis,  before  issuing  license  therefor. 

2.  For  that  the  complaint  fails  to  state  a  cause  of  action, 
in  that  it  fails  to  allege  that  the  relator  of  the  plaintiff  had 
previously  obtained  a  judgment  against  the  defendant 
Roberts,  the  Register  of  Deeds,  for  said  penalty,  and  that 
he  had  failed  to  pay  the  same.  His  Honor  refused  the 
motion,  and  defendants  appealed. 

Me^sars.  R.  O.  Burton  and  R.  B.  Peebles,  for  plaintiff. 
Mr.  B.  S.  (ray,  for  defendants  (appellants). 

Clark,  J.:  The  defendants  moved  to  dismiss  on  the 
grounds,  first,  that  the  Court  did  not  have  jurisdiction,  and 
second,  because  the  complaint  did  not  state  a  cause  of  action, 
and  the  motion  being  refused,  appealed  from  the  refusal. 
It  has  been  repeatedly  lield  that  no  appeal  lies  from  a 
refusal  to  dismiss  an  action,  but  that  the  remedy  is  to  have 
an  exception  noted  in  the  record.  Mulleii  v.  Canal  Co.,  at 
this  Term,  and  cases  there  cited. 
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It  is  contended,  however,  that  this  is,  in  effect,  a  demurrer 
ore  teintSy  and  that,  therefore,  an  appeal  lies.  From  the 
overruHng  of  a  formal  demurrer  an  appeal  does  lie.  But 
there  is  this  protection  against  abuse,  that  if  the  demurrer 
is  frivolous,  judgment  is  at  once  granted  the  plaintiff. 
Thf  Cofkj  §388.  But  there  is  no  such  remedy  on  overrul- 
ing this  motion.  The  answer  was  filed  (which  fact  of  itself 
would  have  overruled  a  demurrer),  and  the  defendants, 
after  the  denial  of  the  motion,  were  entitled  to  a  trial  upon 
the  issues  raised.  They  should  have  entered  an  exception 
and  have  proceeded.  If  an  appeal  lay  in  s«ch  cases,  every 
defendant  in  every  case  could  procure  six  or  twelve  months' 
delay  by  simply  objecting  to  the  jurisdiction  or  to  the  suffi- 
ciency of  the  complaint,  no  matter  how  plain  the  case  or 
how  utterly  unfounded  the  grounds  of  the  objection,  since, 
as  has  been  already  said,  judgment  cannot  be  entered  as 
when  a  frivolous  demurrer  is  filed.  To  rule  that  an  appeal 
lav  in  such  case  would  be  simply  to  establish  a  *'  stay-law.'^ 
There  is  less  excuse  for  an  appeal  in  this  particular  respect, 
i^ince  the  defendants  cannot  possibly  be  damaged  by  delay- 
ing the  appeal  till  the  final  judgment,  because,  even  though 
thev  should  fail  to  note  an  exception,  the  objection  to  the 
jurisdiction  and  for  failure  of  the  complaint  to  state  a  cause 
of  action  can  still  be  taken  advantage  of  for  the  first  time 
in  this  Court.  Rule  27  of  the  Supreme  Court.  Those 
grounds  of  objection  cannot  be  waived  by  proceeding  to 
trial.  Tiickcr  v.  Baker,  86  N.  C,  1 ;  Ha^ins  v.  Railroad,  106 
X.C,  537.  The  hardship,  if  any,  is  on  the  other  side,  who 
may  find  (if  he  has  not  a  cause  of  action  or  the  Court  has 
not  jurisdiction)  that  his  victory  is  barren,  and  that  he  has 
the  costs  to  pay  for  his  bootless  clamor.  Indeed,  among 
the  numerous  cases,  in  which  it  has  been  held  that  no  appeal 
lies  from  the  refusal  of  a  motion  to  dismiss,  the  following 
were  instances  in  which  the  motion  was  made  upon  the 
8— Vol.  112 
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ground  of  failure  to  state  a  cause  of  action  or  want  of 
jurisdiction :  WiUon  v.  LwebergcVy  82  N.  C,  412  ;  MitcheU  v. 
Kilburn,  74  N.  C,  483;  McBryde  v.  PattermnJ^  N.C.,412. 

There  are  some  questions  which,  bj^  the  reiterated  and 
uniform  adjudications  in  regard  to  them,  should  be  deemed 
settled.     This  is  one  of  them. 

Though  the  appeal  must  be  dismissed,  the  Court  in  its 
discretion  may  consider  the  points  raised.  State  v.  Wylde, 
110  N.  C,  500. 

The  first  objection,  which  is  to  the  jurisdiction  because 
the  action  is  fo^a  penalty  of  $200,  would  have  been  good 
under  the  former  statute  and  decisions,  because  the  bond 
was  not  liable.  Holt  v.  McLean,  75  N.  C,  347.  That  case 
recommended  a  change  in  that  regard  in  the  statute,  and, 
as  has  been  pointed  out  in  Kivett  v.  Young,  106  N.  C,  567, 
the  scope  and  purpose  of  official  bonds  have  since  been 
enlarged  by  The  Code,  §1883,  which  makes  the  officer  liable 
now  upon  his  bond  ''  for  the  faithful  discharge  of  all  the 
duties  of  his  office."  This  action  is  for  failure  to  per- 
form the  duty  reciuired  of  the  Register  by  The  Code,  §1814, 
and  for  the  penalty  therefor  prescribed  by  section  1816. 
The  action  is,  therefore,  for  the'amount  of  the  bond  ($10,000), 
to  be  discharged  upon  payment  of  $200,  and  the  Superior 
(/ourt  had  jurisdiction.  Fell  v.  Porter,  69  N.  C,  140;  Bryan 
V.  BoiiSMean,  71  N.  C,  194  ;  Coggins  v.  Harrell,  86  N.  C,  317. 
The  ])laintiff,  who  sues  for  the  penalty  given  for  failure  to 
discharge  an  official  duty,  comes  within  the -words  ^*the 
party  injured,"  who  is  authorized  to  sue  the  bond  therefor, 
under  The  Code,  §§1883  and  1891. 

In  Maggett  v.  Bobcrtn,  108  N.  C\,  174,  the  action  was 
against  the  Register  alone,  the  sureties  on  the  bond  having 
been  noL  proxsrd,  and  it  was  lield  that  the  action,  if  for  only 
one  pi^nalty  of  $200,  must,  in  such  case,  be  brought  before 
a  Justice  of  the  Peace.     Fell  v.  Porter,  m])ra. 
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The  second  objection  is,  that  "  the  complaint  does  not 
Slate  a  cause  of  action  because  it  fails  to  allege  that  a  judg- 
ment has  been  obtained  against  the  defendant  Roberts  for 
the  penalty  and  that  he  has  failed  to  pay  it."  The  law- 
does  not  authorize  such  a  provision  in  the  bond,  and  if 
the  l)ond  is  not  expressed  according  to  the  statute  "  The 
Code,  §1891,  cures  any  possible  defect  in  such  respect.'' 
KlrcU  V,  Young,  supra.  That  section  provides  that  if  there 
i;^  **any  variance  in  the  penalty  or  conditions  of  the  instru- 
ment from  the  provision  prescribed  by  law,"  recovery  shall 
U'  had  "  as  if  the  conditions  had  conformed  to  the  i)ro- 
visions  of  law." 

There  was  no  error  in  refusing  to  dismiss  the  action.  It 
may  be  noted  that  Maggett  v.  Roberts,  supra,  was  an  action 
apiinst  the  officer  alone  for  the  penalty,  and  the  action  was 
held  properly  brought  in  the  name  of  the  plaintiff.  Tlie 
present  action  is  upon  the  official  bond  under  The  Code, 
51883,  and  the  plaintiff  may  consider  whether  he  shouhl 
not  ask  an  amendment  below  to  make  himself  a  relator  in 
an  action  in  the  name  of  the  State.  Wilson  v.  Pearson,  102 
X.  C,  290.  But  we  do  not  decide  the  question,  which  is 
not  before  us.  Appeal  Dismissed. 


CARRINGTOX  &  CO.  v.  H  F.  WAFF. 
Contract — Failure  of  Consideration — Evidenve. 

1.  While  ))aroI  evidence  of  an  alleged  oral  agreement  conteniporaneoiiH 
with  the  execution  of  a  note  cannot  be  permitted  to  contradict  or 
van*  the  abeolute  terms  of  the  written  contract,  cases  of  fraud, 
illegality  or  icant  of  consideration  are  exceptions  to  this  rule;  and 
where  the  maker  of  a  note  in  an  action  by  the  i)ayee  offered  oral 
tei5tiuiony  tending  to  show  the  want  or  failure  of  consideration,  it 
was  error  to  reject  the  same. 
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2.  Where  it  was  agreed  that  a  manufacturing  agent  of  plaintiffs  should 
keep  in  stock  an  article  which  the  defendant,  as  selling  agent, 
agreed  to  sell,  it  was  a  sufficient  compliance  with  such  stipulation 
if  the  manufacturing  agent  was  prepared  with  material,  etc.,  to 
manufacture  and  furnish  the  article  on  demand  of  the  agent, 
although  the  manufactured  article  itself  was  not  always  in  stock. 

.*{.  A  note  and  contemiK)raneou8  article  of  agreement  are  frequently  taken 
togt^ther  as  one  agreement,  the  terms  of  the  agreement  expounding 
and  limiting  those  of  the  note;  therefore,  where,  hy  an  agreement 
contemporaneous  with  a  promissory  note,  it  appeared  that  the 
note  was  given  to  secure  to  plaintiffs  one-half  of  the  commission? 
to  which  the  defendant,  maker  of  the  note,  would  be  entitled  on 
the  sale  of  a  certain  quantity  of  an  article  which  he  bound  him- 
self to  use  his  lx?st  endeavors  to  sell,  but  of  which  he  never  sold 
anv  and  therefore  never  became  entitled  to  anv  commissions:  Hefdj 
that  no  causi'  of  action  accrued  to  the  plaintiff  jmyees  of  the  note. 

Civil  action,  tried  before  Shufordy  •/.,  at  Spring  Term, 
1892,  of  Chowan  Superior  Court,  on  appeal  from  Justice's 
Court. 

Plaintiffs  introduced  and  proved  the  execution  of  defend- 
ant's promis.sory  note  for  $125,  payable  to  them,  and  rested. 

Defendant  introduced  a  contract,  the  execution  of  which 
by  him  as  party  of  the  second  part,  and  by  the  plaintiffs  as 
parties  of  the  first  part,  was  admitted.  The  contract  bore 
same  date  as  the  note  sued  on,  and  provided  as  follows  : 

**  That  the  said  parties  of  the  first  part,  having  estab- 
lished a  permanent  industry  in  Edenton,  county  of  Chowan, 
for  the  jmrpose  of  manufacturing  and  selling  the  Cham- 
pion (^oml)ination  Slat  and  Wire  P'ence,  do  hereby  make 
and  constitute  the  party  of  the  second  part  a  lawful  agent, 
with  power  to  contract  or  sell  the  manufactured  fence  in 
the  township  of  Edenton,  county  of  Chowan,  State  of  North 
Carolina. 

''The  manufactured  fence  to  be  kept  in  stock  by  the 
manufacturing  agent,  D.  W.  Raper  &  Co.,  at  Edenton. 
countv  of  Chowan,  State  of  North  Carolina,  and  at  all  times 
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to  l>e  furnished  to  the  second  party  at  factory  prices,  fifty 
cents  per  rod  for  six-wire  fence,  fifty-five  cents  per  rod  for 
eight-wire  fence,  and  sixty  cents  per  rod  for  ten-wire  fence. 
All  fence  to  be  composed  of  No.  12  annealed  and  galvan- 
ized steel  wire.  The  manufacturing  agent  has  also  bound 
himself  bv  contract  to  use  his  endeavors  to  sell  the  fence, 
and  on  all  sales  made  by  him,  or  at  the  factory,  to  credit  the 
township  agent  wherein  the  fence  goes  with  twenty-five 
cents  per  rod.  The  party  of  the  second  part,  for  and  in 
consideration  of  the  rights  and  privileges  herein  granted, 
(l<x^  hereby  agree  to  use  his  endeavors  to  sell  the  fence  in 
the  alK)ve  named  territory,  and  pay  the  first  parties  five 
cents  per  rod  of  the  commission  after  he  has  sold  1,000 
nxU  of  fence  and  received  all  of  the  commission,  $250 ;  as 
he  has  this  day  secured  to  be  paid  $125  by  execution  of 
his  note,  being  one-half  of  the  commission  on  the  first 
\.iHH)  rods  of  fence  sold,  and  if  500  rods  of  fence  have  not 
l>een  sold  at  the  end  of  six  months  bv  the  said  second 
party,  then  siiid  company  or  their  authorized  representa- 
tives are  fully  empowered  to  cancel  said  agency  and  appoint 
another  agent  in  his  stead  ;  but  if  they  decide  to  cancel 
'^aid  agency,  which  shall  be  at  their  option,  they  shall  sur- 
render said  note  after  first  being  paid  one-half  of  the  com- 
mission on  the  fence  sold  during  the  said  six  months. 

•'  Tlie  .second  party  has  also  the  right  to  use  on  all  his 
own  land  the  fencing  at  factory  prices,  and  the  exclusive 
management  of  the  business  in  territory  assigned  him.*^ 

l)efendant  testified  that  the  note  sued  on  was  the  note 
referre<l  to  in  the  contract,  and  that  the  note  and  contract 
were  executed  and  delivered  at  the  same  time ;  that  Raper 
<fc  Co.  had  never  had  on  hand  anv  of  the  manufactured 
fence,  except  a  small  sample ;  that  he  made  no  sales  and 
therefore  did  not  call  on  Raper  &  Co.  for  any  of  the  fence ; 
that  the  agent  who  made  the  contract  for  the  plaintiffs  told 
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him  that  the  phiintiffs  wanted  him,  the  defendant,  to  sign 
the  note  simply  to  show  that  he  owed  them  in  case  he, 
the  defendant,  made  sales,  and  that  if  he  did  not  sell  as 
much  as  500  rods  the  note  would  be  surrendered  and  pay- 
ment would  be  required  only  for  what  was  sold. 

Plaintiffs  objected  to  foregoing  testimony  as  to  the  repre- 
sentations of  the  agent  on  the  ground  that  it  added  to  the 
written  contract.  The  objection  was  sustained,  and  defend- 
ant excepted. 

D.  W.  Raper,  for  the  defendant,  testified  that  he  received 
the  macliinery  for  making  the  fence  and  the  same  wai?  put 
up  and  the  mode  of  operating  it  explained  by  the  plaintiffs' 
agent ;  that  he,  the  witness,  had  material  on  hand  out  of 
which  to  make  the  fence,  but  never  had  anv  of  the  nianu- 
factured.fence  in  stock  except  a  small  sample;  that  his  con- 
tract with  plaintiff's  was  that  he  should  have  thirty  or  forty 
days  after  receiving  first  order  for  fence  before  he  was  to 
manufacture  any  of  it,  and  after  that  he  was  to  keep  it  in  stock. 

Defendant  contended  that  there  was  evidence  to  show 
that  plaintiffs  had  not  complied  with  their  agreement,  and 
hence  asked  the  Court  to  instruct  the  jury  that  plaintiffs 
could  not  recover.  This  tlie  Court  refused,  and  defend- 
ant again  excepted. 

The  Court  then  stated  that  in  no  view  of  the  case, 
according  to  the  evidence  of  the  plaintiffs,  or  of  all  the 
evidence  introduced,  was  there  anv  defence  to  the  action, 
and  instructed  the  jury  that,  if  they  believed  the  evidence, 
they  should  find  for  plaintiffs  according  to#the  face  of  the 
note.  To  this  instruction  the  defendant  excepted.  There 
was  judgment  for  the  plaintiffs  upon  the  verdict,  and 
defendant  aj)pealed. 

Mc'isrs.  Prudrii  A:  Vanii  and  W.  B.  Band,  for  defendant 
(appellant). 

No  counsel  contra. 
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MacRae,  J. :  Plaintiffs  brought  their  action  upon  a  prom- 
iss?ory  note,  negotiable  on  its  face,  but  which  had  not 
been  assigned  and  was  in  the  hands  of  the  original  payees, 
and  therefore  subject  to  any  defences  which  the  maker 
mipht  have  against  it. 

The  action  being  before  a  Justice  of  the  Peace,  the 
pleadings  were  in  the  short  form  used  in  such  Courts  and 
the  answer  simply  denied  that  defendant  was  indebted  to 
the  plaintiffs,  or  that  they  were  entitled  to  judgment  against 
him. 

On  the  trial  in  the  Superior  Court  the  defendant  relied 
upon  the  contemporaneous  agreement  (set  out  in  the  case  as 
"Exhibit  B")  and  offered  testifhony  tending  to  prove  that 
the  note  referred  to  in  said  agreement  was  the  same  note 
which  is  now  sued  on,  and  further  that  none  of  the  fence 
referred  to  in  "Exhibit  B"  had  vet  been  sold  in  the  terri- 
tory  in  which  defendant  was  to  sell  it.  He  proposed  also 
to  prove  that  the  plaintiffs'  agent,  who  made  the  contract 
with  defendant,  told  him  that  the  plaintiffs  wanted  him  to 
sign  the  note  simply  to  show  that  he  owed  them  in  case  he 
made  sales  of  the  fenge,  and  that  if  he  did  not  sell  five 
hundred  rods  of  the  fence  the  note  would  be  given  back  to 
him  and  he  would  only  have  to  pay  for  what  he  had  sold. 

The  first  exception  is  sustained:  while  "it  is  a  firmly 
j^ettled  principle  that  parol  evidence  of  an  oral  agreement, 
allegefl  to  have  been  made  at  the  time  of  the  drawing, 
making  or  endorsing  of  a  bill  or  note,  cannot  be  permitted 
to  vary,  (jualify  or  contradict,  add  to  or  subtract  from  the 
aUsolute  terms  of  the  written  contract,  the  exceptions  to 
this  rule  are  cases  of  fraud,  illegality  or  want  of  consid- 
epdtion."  2  Parsons  on  Notes  and  Bills,  501.  The  rejected 
t*«timony  was  competent  under  the  exception.  The  defend- 
ant might,  if  he  could,  have  shown  by  oral  testimony  th(* 
want  or  failure  of  consideration. 
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We  do  not  think  that  there  was  evidence  to  show  that 
the  plaintiffs  had  not  complied  with  their  agreement, 
as  the  defendant  requested  his  Honor  to  charge,  the 
refusal  of  which  request  constitutes  the  ground  of  the 
second  exception.  It  is  true  that  by  this  agreement  the 
manufactured  fence  was  to  be  kept  in  stock  by  the  manu- 
facturing agents,  Ra{)er  &  Co.  It  appears,  however,  by  the 
testimony  that  the  said  agents  had  the  materials  and 
machinery  for  making  the  fence,  and  that  the  defendant 
had  not  made  any  sales  or  called  upon  the  agents  to  fur- 
nish any  of  the  fence.  It  would  seem  that,  up  to  the  time 
referred  to,  it  was  a  sufficient  compliance  with  the  stipula- 
tions if  the  agents  were  pre{)ared  with  material,  machinery 
and  sample  to  manufacture  and  furnish  the  article  upon 
demand  of  del<en(lant.  At  least  the  defendant  had  no  cause 
of  complaint  of  breach  of  agreement  until  a  demand  and 
failure  on  the  part  of  the  manufacturing  agents  to  furnish  it. 

But  we  think  there  was  error  in  the  instruction  of  his 
Honor  that,  in  no  view  of  the  case,  according  to  the  evi- 
dence of  the  plaintiffs,  or  of  all  the  evidence  introduced, 
was  there  any  defence  to  the  actioy.  The  defence  set  up 
was  the  contemporaneous  agreement  by  which  it  appears 
that  this  note  for  $125  was  given  by  defendant  to  secure  to 
plaintiffs  one-half  of  the  commissions  on  the  sales  of  the 
first  1,000  rods  of  fence  sold,  to  which  defendant  would  be 
entitled,  and  the  fact  alleged  that  none  of  the  fence  had 
yet  been  sold,  and  the  consecjuent  want  of  consideration. 
The  defendant  bound  himself  to  use  his  endeavors  to  sell 
the  fence  which  was  to  be  furnished  by  plaintiffs  through 
their  agents,  Raper  &  (b.  ;  the  said  agents  were  also  to  sell 
said  fence,  and  defendant  was  to  have  a  commission  upon 
his  own  sales  and  upon  those  of  Raper  <fe  Co.,  the  manu- 
facturing agents  of  the  plaintiffs.  It  was  stipulated  in  the 
agreement  b(4ween  the  parties  that  the  defendant  was  to 
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pay  certain  of  his  commissions  to  the  plaintiffs,  and  that 
the  note  for  $125  was  given  to  secure  to  plaintiffs  one-half 
of  defendant's  commissions  on  the  first  1,000  rods  of  fence 
sold  in  his  territory. 

While  it  is  settled,  as  we  have  seen,  that  parol  evidence 
of  an  oral  agreement  will  not  be  permitted  to  change  the 
terms  of  a  note  or  other  written  contract,  it  is  equally  well 
ft^tablished  that  "  a  note  and  a  contemporaneous  article  of 
agreement  are  frequently  taken  together  as  one  agreement ; 
the  terms  of  the  agreement  expounding  and  limiting  those 
of  the  note/' 

Of  course  it  will  be  understood  that  such  agreemient  can 
only  affect  and  bind  those  who  are  parties  to  it  or  have 
notice  thereof.  The  principles  which  govern  negotiable 
pa|)er,  assigned  before  maturity  and  without  notice,  can 
have  no  application  to  this  case,  because  the  note  is  still  in 
the  hands  of  the  j>ayees.  2  Parsons,  supra,  534.  The  case 
of  Farthing  v.  Dark  is  in  many  respects  similar  to  the  pres- 
ent one,  and  on  the  first  hearing,  as  reported  in  109  N.  C, 
291,  it  was  considered  that  there  was  sufficient  testimonv 
of  notice,  or  of  facts  calculated  to  put  an  assignee  for  value 
l)efore  maturity  upon  inquiry,  that  he  would  be  affected 
liy  the  equities  existing  between  the  original  parties ;  but 
U|)on  a  more  careful  review  of  the  testimony  in  that  case, 
upon  the  rehearing  as  reported  in  111  X.  C,  out  of  careful 
regard  for  the  important  principles  affecting  the  transfer  of 
^•ommercial  paper  before  maturity,  it  was  held  there  was 
not  testimony  sufficient  of  facts  to  put  the  assignee  upon 
inquiry,  and  therefore  that  it  was  error  to  have  admitted 
l€^1imony  as  to  defences  which  plainly  would  have  been 
competent  between  the  original  parties. 

Tpon  the  issue  submitted — *'Is  the  .defendant  indebted 
to  the  plaintiffs  ? '' — it  would  have  been  proper  for  his  Honor 
to  have  instructed  the  jury  that  if  there  was  such  a  con- 


122  IN  THE  SUPREME  COURT. 


Forbes  r.  Wiggins. 


temporaneous  written  agreement  as  the  defendant  offered, 
and  if  defendant  had  never  sold  1,000  rods  of  the  fence,  or 
if  the  same  had  not  been  sold  by  the  manufacturing  agents, 
Raper&  Co.,  in  the  territory  covered  by  the  said  agreement, 
so  that  the  defendant  had  never  received  or  become  entitled 
to  receive  the  commissions  provided  for  in  said  agreement, 
the  plaintiffs'  cause  of  action  had  not  accrued,  and  the 
response  to  the  issue  should  be  in  the  negative.  There  is 
error,  and  a  new  trial  is  awarded. 

New  Trial.  Error. 


W.  S.  FORBES  et  al.  v.  JOHN  B.  WIGGINS. 

Records  of  Court — Impeachment  by  Parol  Testimony. 

1.  The  records  of  a  Court,  professing  to  state  judicial  transactions  of  the 

Court  itself,  cannot  be  impeached  collaterally  by  parol  testimony 
or  otherwise,  but  must  stand  until  attacked  in  a  proper  proceeding 
for  the  purpose  and  reformed  by  the  Court  which  made  them. 
Therefore,  in  an  action  for  damages,  in  which  the  title  to  land 
came  in  question,  parol  testimony,  offered  to  disprove  the  cor- 
rectness of  a  petition  for  partition  and  rejwrt  of  a  commissioner 
who  sold  the  land,  was  proj^erly  excluded. 

2.  It  is  not  the  province  of  or  allowable  for  the  jury  to  compare  hand- 

writing to  determine  whether  an  alteration  has  been  made  in  an 
instrument  or  record,  and  therefore,  where  no  evidence  had  been 
offered  to  show  that  a  description  of  land  in  a  petition  had  been 
altered,  the  Court  properly  refused  to  allow  the  jury  to  take  the 
paper  and  compare  an  interlineation  with  the  body  of  the  i>etition 
to  ascertain  whether  the  description  had  been  wron?rfxilly  change*!. 

Civil  action,  brought  to  recover  damages  for  trespass 
on  lands  and  for  perpetual  injunction,  and  tried  at  fall 
Term,  1891,  of  Gates  Superior  Court,  before  Browriy ,/.,  and 
a  jury. 
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The  case  hinge<l  upon  the  title  to  **a  tract  of  land  cov- 
ered by  the  water  of  the  Whitmel  Stallings*  mill-pond," 
aud  whether  it  passed  out  of  the  heirs  of  Whitmel  Stal- 
lings  to  defendant  by  proceedings  for  partition  and  sale 
thereunder,  made  in  1860,  or  to  the  plaintiff  by  subsequent 
procee<lings  in  1888  for  same  purpose,  among  the  alleged 
heirs  of  Stallings,  and  sale  thereunder  in  1889.  The  petition 
in  the  proceedings  of  1860  described  the  property  as  "  a  tract 
of  land  covered  bv  water  with  a  water-mill  thereon,"  and 
the  report  of  the  commissioner  recites  the  sale  of  "  the  mill 
and  appurtenances  described  in  the  petition."  The  plain- 
tiffs clliimed  under  deed  which  describes  the  land  as  a  tract 
■c*overing  entire  swamp  except  two  acres  belonging  to  mill," 
and  insisted  that  only  the  mill  and  two  acres  passed  to 
defendant  by  his  deed.  It  was  admitted  that  the  mill-pond 
and  the  land  covered  by  the  water  of  the  mill-pond  was 
the  only  land  in  dispute. 

In  the  course  of  the  trial  plaintiff  offered  to  prove  by  a 
witness  that  he  was  present  at  the  sale  by  the  Clerk  and 
Master  in  Ecjuity  in  1860,  and  that  a  tract  of  land  covered 
hy  water  was  not  sold,  but  only  the  mill  and  two  acres  of 
land.  This  testimonv  was  excluded  on  objection  bv  the 
•lefendant  that  the  proceedings  in  equity  showing  what 
was  sold  could  not  be  impeached  or  contradicted  collat- 
erally in  this  action,  and  plaintiff  excepted. 

W.  H.  Manning,  who,  as  Clerk  and  Master  in  Equity, 
made  the  sale  in  1860,  was  a  witness  for  defendant,  and 
upon  cross-examination  by  plaintiff  he  stated : 

"When  I  sold  the  land  I  sold  a  tract  of  land  covered  by 
water,  with  mill,  and  an  acre  of  land  at  each  end  of  the 
dam.  I  conformed  to  the  language  of  the  petition  in 
describing  Ihe  land.  At  the  time  of  the  sale  the  land  com- 
prising the  mill-pond  was  covered  with  water." 


^ 


124  IN  THE  SUPREME  COURT. 


Forbes  r.  Wkmuxs. 

To  contradict  this  statement  plaintiff  offered  an  affidavit 
made  by  Manning  in  1890  as  to  what  he  sold  as  Clerk : 

"That  he  sold,  on  the  17th  of  May,  1860,  as  C.  M.  E.,  a 
certain  water-mill,  with  two  acres  of  land  attached  thereto, 
for  partition  among  the  heirs  at  law  of  Whitmel  StallingS' 
and  that  Thomas  J.  Barnes  became  the  purchaser  at  the 
sum  of  $330.  He  further  deposed  that  said  land  was  situ- 
ated as  follows,  to-wit,  one  acre  at  each  end  of  the  mill-dam.'' 

This  was  excluded,  and  plaintiff  excepted. 

After  the  evidence  was  closed  the  plaintiff's  counsel 
contended  that  the  petition  in  equity  of  1860  had  been 
interlined  wrongfully  as  to  the  description  of  the  land,  and 
that  the  interlineation  was  in  a  different  handwriting  from 
the  body  of  the  petition,  and  that  the  jury  should  take  the 
petition  and  compare  the  handwriting  of  the  interlineation 
with  the  body  of  the  petition. 

The  Court  held  that  there  was  no  evidence  introduced 
that  the  description  in  the  petition  had  been  wrongfully 
altered,  and  declined  to  submit  the  petition  to  the  jury 
{Fuller  V.  Fox^  infra).     Exception  by  plaintiff. 

At  the  conclusion  of  the  testimony  the  Court  intimated 
that  the  jury  would  be  instructed  that,  if  they  believed  the 
defendant's  evidence,  the  title  which  descended  to  Whitmel 
Stallings'  heirs  had  been  divested,  and  that  the  plaintiff 
could  not  recover,  and  that  the  jury  should  find  the  issues 
for  the  defendant. 

The  boundaries  in  the  complaint  cover  more  than  the 
mill-pond,  and  the  Court  considered  that  the  title  to  the 
miIl-i)ond  had  been  divested. 

Upon  this  intimation  the  i)laintiff  excepted,  submitted 
to  a  nonsuit,  and  apj)ealed. 

Messrs.  Prv.den  &  Vann  and  St.  Leon  Scull,  for  plaintifl' 
(appellant). 

Mr.  L.  L.  Smith,  for  defendant. 


I 
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MacRak,  J. :  It  seems  to  have  been  conceded  that  the 
question  in  this  case  was  whether  title  to  the  land  covered 
hy  the  water  of  the  Stallings  mill-pond  passed  out  of  the 
heirs  of  Stallings  by  virtue  of  the  proceedings  for  partition 
in  the  Court  of  Equity  of  Gates  County  in  1860  and  the 
sale  thereunder;  for  that  if  it  did  not  so  pass,  the  plaintiifs 
had  acquired  title  to  the  same  by  subsequent  proceedings 
and  deed. 

The  first  exception  was  to  tliQ  refusal  of  his  Honor  to 
admit  parol  testimony  to  show  that  only  the  mill  and  two 
Aires  were  sold,  and  not  the  tract  of  land  covered  by  water, 
known  as  the  mill-pond.  The  petition  for  partition,  filed 
in  1860,  describes  the  property  as  a  tract  of  land  covered 
hv  water,  with  a  water-mill  thereon,  and  the  report  of 
W.  H.  Manning,  Clerk  and  Master  to  the  Court  at  the  suc- 
cenlin^  term,  recites  the  sale  by  him  of  the  mill  and  appur- 
t«*nances  described  in  the  petition.  Neither  the  deed  nor  any 
<»ther  part  of  the  record  than  the  petition  and  report,  was 
'^ent  up  with  the  case  on  appeal,  but  no  objection  was  made 
l»y  the  [daintiff  to  the  want  of  the  rest  of  the  record.  Tak- 
ing that  portion  of  the  record,  to  which  we  have  referred, 
a.s  all  that  the  parties  desired  us  to  examine,  it  could  not 
1k'  impeached  in  this  proceeding  by  parol  testimony  or 
('therwise.  It  must  stand  until  attacked  in  a  proper  pro- 
ceeding and  reformed  by  the  Court  which  ma<le  it.  Beid 
V.  Kelly,  1  Dev.,  313.  Plaintiif 's  counsel  in  his  brief,  recog- 
nizing this  principle,  contends  that  while  the  record  cannot 
i^e  thus  impeached,  yet  it  may  be  explained.  But  it  has 
l>een  often  said  that  a  record  speaks  for  itself;  it  cannot  be 
<-xplained.  Wade  v.  Odeneal,  3  Dev.,  423 ;  Kerr  v.  Bran- 
'lon,  84  N.  C,  128;  Hopper  v.  .hMi4:e,  111  N.  C,  418. 

Thi.s  does  not  bring  us  in  conflict  with  the  principle 
stated  in  Smith  v.  Lowey  5  Ired.,  197,  and  the  later  cases  upon 
the  same  line,  such  as    Walters  v.  Moore,  90  N.  C.,  41,  and 
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Curlee  v.  Smith,  91  N.  C,  172,  where  it  is  held  that  "the 
records  of  a  Court  professing  to  state  the  judicial  transac- 
tions of  the  Court  itself  cannot  be  contradicted  by  parol 
evidence  or  any  other  proof,  for  they  import  verity  in  them- 
selves. But  the  acts  and  doings  out  of  Court  of  a  minis- 
terial officer,  as  the  Clerk  in  issuing  writs,  Constables  and 
Sheriffs  in  making  returns  on  warrants,  writs,  etc.,  althougli 
required  by  law  to  be  returned  into  a  Court  of  Record,  are 
only  prima  facie  to  be  taken  as  true,  and  are  not  conclusive 
evidence  of  the  things  they  write;  they  may  be  contra- 
dicted bv  anv  evidence  and  shown  to  be  false,  antedated, 
etc.*'  It  was  not  contended,  and  it  could  not  be  successfully 
maintained,  that  the  report  of  a  commissioner  to  make  sale 
under  direction  of  the  Court,  and  which  was  necessary  to 
be  passed  upon  and  confirmed  by  the  Court  in  order  to  give 
effect  to  the  sale  after  the  same  had  been  filed  and  confirmed 
and  made  a  part  of  the  record,  would  be  upon  the  same 
footing  as  the  returns  of  Sheriffs  and  Constables,  which 
need  no  order  of  confirmation  to  give  them  validity. 

The  second  exception  would  seem  to  lose  force  for  the 
same  reason,  as  an  attempt  to  vary  the  record  by  parol  tes- 
timony. 

We  concur  with  his  Honor  upon  the  third  exception.  It 
might  have  been  competent,  as  contended  by  the  learned 
counsel  for  the  plaintiff,  to  show  that  this  was  not  the  record 
of  the  Court  by  proving  an  interlineation  fraudulently 
made  which  constituted  no  part  of  the  record ;  but  it  could 
not  be  done  by  simply  handing  the  paper  to  the  jury  for 
them  to  compare  the  handwriting  of  the  interlined  words 
with  that  of  the  body  of  the  petition.  Such  comparison  of 
handwriting  is  not  permitted  to  be  done  by  the  jury  in  the 
Courts  of  this  State.     Fuller  v.  Fox,  101  N.  C,  119. 

Judgment  Affirmed. 


1 
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M.  V.  NORWOOD  V.  C.  G.  O'NEAL. 

D'lJitrihutive  Share — Wrongful  Payment  by  Administrator — 
Action  for  Honey  Had  and  Received, 

VkliQT^  money  was  paid  by  an  administrator  to  one  supposed  to  be  enti- 
tledas  a  distributee  "in  full  of  his  distributive  share"  and  on 
his  promise  to  refund  "should  any  lawful  claim  come  against 
the  estate,"  no  cause  of  action  accrued  to  those  who  were  rightly 
entitled,  and  the  money  can  only  Ixj  recovered  bj'  the  adminis- 
trator to  whom  the  promise  was  made. 

Civil  actiox,  to  recover  moiiev  had  and  received  to  use 
of  plaintiffs,  heard  before  Connor,  J.,  at  February  Term,  1892,* 
of  Wake  Superior  Court,  on  appeal  from  the  Court  of  a  Jus- 
th-v  of  the  Peace.  The  facts  are  sufficientlv  stated  in  the 
opinion  of  the  Court.  From  the  judgment  in  favor  of  the 
jilaintiffs  defendant  appealed. 

Mr.  Geo.  H.  Snow,  for  plaintiff. 

J/r.  W.  N.  Jones,  for  defendant  (appellant). 

BrRWELL,  J. :  It  appears  from  the  case  on  appeal  that 
the  administrator  of  one  Elizabeth  Perry  paid  to  the  defend- 
ant a  certain  sum  of  money,  on  December,  27, 1867,  think- 
ing that  he  was  entitled  to  receive  it  as  a  distributee  of 
that  estate.  His  wife,  a  daughter  of  Elizabeth  Perry,  had 
^iitnl  before  the  death  of  her  mother,  and  the  plaintiffs  are 
his  children. 

When  the  defendant  received  this  money  he  gave  the 
ailministrator  a  receipt  for  the  same  **in  full  of  his  inter- 
est in  said  estate,''  in  which  he  stipulated  that  '*  should  any 
lawful  claim  come  against  said  estate,"  he  would  ''refund 
his  proportionate  part  of  said  lawful  claim."  The  promise 
of  the  defendant   was   to   the   administrator  of  Elizabeth 
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Perrv,  and  no  one  but  him  or  his  successor  can  enforce  that 
promise.  The  money  was  not  received  by  defendant  under 
any  agreement,  express  or  implied,  that  he  would  hold  it 
for  the  plaintiffs.  On  the  contrary,  it  was  received 
expressly  for  his  own  use.  And,  whatever  may  be  the 
rights  of  the  plaintiffs  against  the  administrator  who  has 
failed  to  pav  to  them  the  monev  they  mav  be  entitled  to 
from  their  grandmother's  estate,  it  seems  very  clear  that 
they  have  no  cause  of  action  against  the  defendant,  and 
his  Honor  should  have  charged  the  jury,  as  requested,  that 
upon  the  evidence  and  the  admissions  the  plaintiffs  could 
not  recover.  Error. 


DAVLS  &  (tREGORY  AND  N.  A.  GREGORY  AND  WIFE  v. 
R.  W.  LASSITER,  Receiver  of  Bank  of  Oxford. 

Injunction — ReMraining  Sale  of  Land — Exoneration  of 
ISnrety^H  Land — Cancellation  of  Deed. 

1.  A  feme  covert  who  puts  a  lien  on  her  land  to  secure  the  debt  of  another 

becomes  a  surety  to  the  extent  of  the  property  so  encumbered ; 
but  if  the  creditor  agrees  that  funds  belonging  to  the  principal  and 
coming  to  his,  the  creditor's,  hands,  shall  be  applied  to  the  pay- 
ment of  the  secured  debt,  but  applies  such  fimds  in  excess  of  the 
secured  debt  to  the  credit  of  other  notes  of  the  principal  debtor, 
her  land  will  be  exonerated,  and  she  will  be  entitled  to  liave  the 
deed  cancelled. 

2.  Where,  in  an  action  brought  to  cancel  a  deed  of  trust,  an  application 

was  made  on  behalf  of  such  a  surety  for  an  injunction  restraining 
the  sale  of  her  land,  and  a  well-defined  issue  was  raised  by  the  affi- 
flavits  and  counter-atfi davits  involving  the  equity  for  exoneration 
and  cancellation:  i/r/rf,  that  it  was  proper  for  the  Judge  before 
whom  the  motion  was  made  to  continue  the  injunction  to  the 
hearing. 
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Civil  action,  brought  by  W.  A.  Davis  and  N.  A.  Gregory, 
trading  as  Davis  &  Gregory,  and  N.  A.  Gregory  and  wife, 
against  R.  W.  Lassiter,  Receiver  of  the  Bank  of  Oxford,  and 
B.  P.  Thorp,  trustee,  to  cancel  a  deed  of  trust,  and  to 
restrain  a  sale  of  the  land  embraced  therein,  heard  before 
Connor,  J.,  at  Weldon,  on  motion  for  an  injunction. 

Davis  &  Gregory,  in  the  course  of  their  business  as  tobacco 
dealers,  borrowed  $5,000  from  the  Bank  of  Oxford,  and  the 
wife  of  Gregory  conveyed  her  land  in  Northampton  county 
to  the  defendant  B.  P.  Thorp,  trustee,  to  secure  the  pay- 
ment of  the  note.  Davis  &  Gregory  were  largely  indebted 
othem'ise  to  the  bank  and  had  consignments  of  tobacco 
with  Arrington  &  Scott,  of  Richmond,  who  remitted  to  the 
Bank  of  Oxford,  which,  together  with  other  payments  made 
by  W.  H.  Davis,  the*  managing  partner,  were  credited  on 
the  unsecured  debts  of  Davis  &  Gregory.  The  plaintiffs 
allege  that,  at  the  time  of  the  execution  of  the  trust  deed 
bv  Mrs.  Gregory,  it  was  agreed  that  the  funds  coming  to 
the  bank  from  the  sales  of  tobacco  in  the  hands  of  Arring- 
ton &  Scott  should  be  first  applied  to  the  payment  of  the 
debt  secured  by  her  land.  This  agreement  the  defendant 
receiver  and  the  former  president  and  cashier  of  the  bank 
deny,  and  they  allege  that  whenever  remittances  were  made 
by  Arrington  &  Scott,  or  other  payments  made  by  W.  A. 
Davis,  they  were  applied — ^sometimes  in  the  i)resence  and 
always  with  the  knowledge  and  consent  of  said  Davis — to 
the  other  and  unsecured  debts  of  Davis  &  Gregory. 

The  Bank  of  Oxford  was,  by  proper  proceedings  in 
Wake  Superior  Court,  in  1892,  placed  in  the  hands  of  the 
defendant  Lassiter  as  receiver,  who,  in  the  course  of  collect- 
ing its  assets,  required  the  defendant  Thorp  to  sell  the  land 
of  the  feme  plaintiff  which  had  been  conveyed  to  secure 
the  $5,000  note.  A  restraining  order  was  granted  at  the 
instance  of  plaintiffs,  and,  on  hearing  the  motion  at  Wel- 
9_Vol.  112 
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don  on  the  affidavits  and  exhibits,  the  injunction  was  con- 
tinued to  the  hearing,  and  defendants  appealed. 

Messrs.  A.  W.  Graham  and  R.  B,  Peebles,  for  plaintiffs. 
MeMTS.  2\  N.  Hill  and  A.  J.  Field,  for  defendant  (appel- 
lant). 

BuRWELL,  J.:  The  feme  plaintiff,  having  put  a  lien  on  her 
land  to  secure  a  debt  due  from  the  firm  of  Davis  &  Gregory 
to  the  Bank  of  Oxford,  therebv  became  in  effect  a  suretv  for 
the  payment  of  said  debt  to  the  extent  of  the  property  so 
encumbered  by  her.  Shinn  v.  Smith,  79  N.  C,  310.  It  is  dis- 
tinctly alleged  in  her  behalf  that,  at  the  time  she  imposed 
thiif  burden  on  her  separate  estate,  it  was  agreed  between 
all  the  parties  that  the  proceeds  of  the  sale  of  certain 
tobacco  (the  property  of  Davis  &  Gregory)  should  be  paid 
to  the  bank,  and  should  be  applied  by  it  to  the  debt  for 
which  she  had  made  her  land  liable,  as  above  stated.  It. 
is  not  denied  that  the  bank  received  these  funds,  and  thev 
were  sufficient  to  pay  off  the  debt.  But  the  defendant  pro- 
duces evidence  tending  to  show  that  there  was  no  agree- 
ment (m  the  part  of  the  bank  that  these  funds  should  be 
applied  as  the  feme  plaintiff  insists  they  should  have  been, 
and  says  that  they  were  rightfully  applied  on  other  indebt- 
edness of  the  firm  to  the  bank. 

It  thus  appears  that  there  is  a  serious  issue  of  fact  between 
the  parties.  If  tliat  issue  is,  upon  the  trial,  found  in  favor 
of  tlie  plaintiffs,  her  land  will  be  exonerated  and  she  will 
be  entitled  to  have  the  deed  in  trust  cancelled.  So  this 
case  is  brought  clearly  within  the  principle  established  by 
mifalcer  v.  Hill,  96  N.  C,  2;  Hamon  v.  Bray,  92  N,  C, 
488,  and  Caldwell  v.  Stireivalt,  100  N.  C,  201,  and  the  cases 
there  cited.  No  Error. 


J 
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BARHAM  &  OWENS  v.  J.  E.  C.  BELL. 

Contract — Principal  and  Agent — Relation  of  States  to  Each 

Other. 

1.  Where  a  contract,  not  under  seal,  is  made  with  an  agent  in  his  own 
name  for  an  undisclosed  principal,  either  the  agent  or  principal 
may  sue  upon  it,  the  defendant  in  the  latter  case  being  entitled  to 
be  placed  in  the  same  position,  at  the  time  -of  the  disclosure  of 
the  real  principal,  as  if  the  agent  had  been  the  real  contracting 
party. 

1  Even  if  it  were  settled  (which  is  not  the  case)  that  an  undisclosed 
foreign  principal  cannot  maintain  an  action  on  a  contract  made  by 
hie  agent  with  another,  this  rule  would  not  apply  where  the 
parties  are  residents  of  different  States  of  the  American  Union, 
for  they  are  not  foreign  to  each  other  in  such  a  sense  as  to  permit 
the  operation  of  the  rule  stated. 

Civil  action,  tried  before  67m/orrf,  J.,  at  Spring  Term, 
1892,  of  Currituck  Superior  Court. 

The  plaintiffs,  residents  of  the  State  of  \'irginia,  brought 
their  action  for  damages  for  breach  of  contract  by  the 
defendant  who,  as  alleged,  contracted  to  sell  and  deliver  to 
them  2,000  bushels  of  corn  at  Gregory  and  Snowden 
Stations,  on  the  Norfolk  &  Southern  Railroad,  but  deliv- 
ered onlv  about  500  bushels. 

G.  E.  Stevenson,  for  the  plaintiffs,  testified  on  the  trial 
that  he  was  agent  of  the  plaintiffs  at  the  time  of  the  con- 
tract, to  buy  corn  for  them  in  North  Carolina,  and  that  in 
March,  1891,  he  purchased  from  defendant  2,000  bushels 
of  com  at  58  cents  per  bushel,  1,500  bushels  to  be  deliv- 
ered at  Gregory's  siding  and  500  bushels  to  be  delivered  at 
Snowden's  Station,  on  the  Norfolk  &  Southern  Railroad ; 
that  defendant  agreed  to  deliver  the  corn  in  reasonable 
time  and  when  plaintiffs  could  get  cars  for  shipping  it;  he 
wai«  to  pay  for  t,he  corn  after  it  was  put  in  the  cars  and 
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before  it  left  the  stations;  that  defendant  delivered  512 
bushels  of  corn  at  Snowden's  Station,  but  failed  to  deliver 
the  1,500  bushels,  or  any  part  thereof,  at  Gregory's  siding, 
though  the  plaintiffs  twice  had  cars  and  bags  and  an  agent 
at  Gregory's  siding  to  receive  it,  and  had  notified  the 
defendant  that  the  cars  and  bags  were  there;  that  the 
plaintiffs  were  anxious  for  the  corn  and  were  able,  willing 
and  ready  to  comply  with  their  part  of  the  contract,  and 
that  defendant  knew  for  whom  the  witness  was  buying  the 
corn  at  the  time  the  contract  was  made. 

On  cross-examination  witness  stated  that  he  thought  he 
told  the  defendant  that  he  was  buying  for  plaintiffs;  that 
he  was  buying  corn  for  himself,  the  plaintiffs  and  others 
before  and  after  the  time  of  the  contract  with  defendant; 
that  he  paid  the  defendant  for  the  corn  delivered  at  Snow- 
den's  Station,  and  that  he  had  made  arrangement*^  to  pay 
for  the  corn  to  be  delivered  at  Gregory  bj''  a  draft  on 
plaintiffs. 

The  defendant  testified  that  he  never  sold  plaintiffs  any 
corn,  but  did  sell  to  Stevenson  corn  to  be  delivered  in  the 
(quantities  and  at  the  places  stated  Ijy  Stevenson,  whom  he 
told  that  the  corn  was  not  his  own  but  belonged  to  other  par- 
ties; that  he  sold  the  corn  for  those  parties  and  notified  them 
of  the  fact ;  that  Stevenson  did  not  inform  him  that  he  was 
buying  for  plaintiffs  until  some  time  after  the  sale,  and  that 
he,  the  defendant,  told  one  of  the  plaintiffs  in  Norfolk  that 
the  corn  did  not  belong  to  him,  the  defendant,  but  that  he 
would  do  all  he  could  to  get  the  owner  of  the  corn  to 
deliver  it;  that  he,  the  defendant,  did  not  deliver  the  corn 
because  it  did  not  belong  to  him  and  the  owners  would  not 
comply  with  the  contract. 

The  Court  charged  the  jury:  '*That  although  G.  E.  Ste- 
venson may  have  been  the  agent  of  the  plaintiflFs  to  buy 
corn  for  them,  and  may,  in  fact,  have  purchased  the  com 
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in  controversy  for  them,  vet  if  he  contracted  on  his  own 
account  and  in  his  own  name,  and  did  not  disclose  his 
agency,  nor  the  fact  that  he  was  contracting  as  an  agent, 
and  his  agency  was  unknown  to  the  defendant,  the  trans- 
action was  not  binding  on  the  defendant  as  a  contract  with 
the  plaintiffs,  but  with  G.  E.  Stevenson,  and  the  plaintiffs 
cannot  recover  damages  for  a  breach  of  the  same,  and  if 
the  jury  find  the  facts  so  to  be,  they  should  answer  the  first 
issue  in  the  negative,  which  was,  *  Did  defendant  contract 
to  sell  plaintiffs  2,000  bushels  of  corn?*'' 

To  this  charge  plaintiffs  excepted. 

The  Court  further  charged  the  jury  that  **if  defendant 
(lid  not  undertake  to  sell  the  corn  as  principal,  or  on  his 
own  account,  but  as  the  agent  of  others,  the  transaction 
would  not  be  binding  on  him  as  a  contract  between  him 
and  the  plaintiffs,  but  would  be  binding  on  his  principals, 
and  if  his  principals  refused  to  comply  with  the  same, 
they  would  be  liable  in  damages  for  a  breach  of  it,  but  he 
would  not  be  liable,  and  the  plaintiffs  could  not  maintain 
an  action  against  him,  provided  he  had  authority  to  make 
the  contract,  and  if  the  jury  find  the  facts  so  to  be,  they 
Aould  answer  the  first  issue  in  the  negative.'' 

Mfssra.  Grandy  &  Aydlett,  for  plaintiffs  (appellants). 
Mesfirs.  Pniden  <Sc  Varm,  for  defendant. 

Shepherd,  C.  J.:  "It  is  a  well  established  rule  of  law 
that  when  a  contract,  not  under  seal,  is  made  with  an  agent 
in  his  own  name  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon  it,  the  defendant  in 
the  latter  case  being  entitled  to  be  placed  in  the  same  posi- 
tion, at  the  time  of  the  disclosure  of  the  real  principal,  as 
if  the  agent  had  been  the  real  contracting  party."  Ewcll's 
Evans  on  Agency,  379 ;  Story  on  Agency,  420 ;  Wharton 
on  Agency  and  Agents,  403;  Am.  &  Eng.  Enc,  425. 
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It  is  manifest  from  the  foregoing  authorities  that  his  Honor 
erred  in  charging  the  jury  that  the  plaintiffs  could  not  sue 
upon  the  contract  made  by  their  agent,  Stevenson,  with  the 
defendant.  It  is  insisted,  however,  that  inasmuch  as  the 
plaintiffs  were  residents  of  the  State  of  Virginia,  they  were 
foreign  principals  and  therefore  not  within  the  principle 
above  mentioned.  We  do  not  regard  it  as  entirely  settled 
that  a  foreign  principal  cannot  maintain  an  action  upon 
such  a  contract ;  but,  however  this  may  be,  it  seems  clear 
that,  while  the  States  of  the  American  Union  are  in  some 
senses  foreign  to  each  other,  yet  so  far  as  concerns  the  rea- 
son of  the  rule  asserted  by  the  defendant,  **thev  do  not 
bear  the  same  reciprocal  relations  as  does  one  of  these 
States  to  a  transatlantic  country."  Wharton,  supray  793; 
Taintor  v.  Perulergrast,  3  Hill,  72 ;  Barry  v.  Pa^fe,  10  Gray, 
398.     There  must  be  a  New  Trial. 


PIIAMIE  A.  TAYLOR  v.  THOMAS  W.  TAYLOR. 

Ejectment — Divorce  a  mensa  et  thoro — Tenant  by  the  Curtesy 
Initiate— Effect  of  Act  of  18^8  {Section  I84.O  of  The  Code). 

1.  Neither  the  Act  of  1848  (nectiou  1840  of  The  Cod^)  nor  tbe  Constitution 

of  18G8  abolished  tenancy  by  the  curtesy  initiate,  but  since  the 
said  Act  of  1848  Huch  tenancy  confers  no  rights  which  the  husband 
can  assert  (igalnst  the  wife  as  resj^cts  her  real  estate  acquired  after 
that  act  took  effect — the  intention  and  effect  of  the  act  being  to 
provide  for  the  wife  a  home  which  she  cannot  be  deprived  of 
either  V)y  her  husband  or  his  creditors. 

2.  Where  a  wife  has  obtained  a  divorce  a  mensa  et  thorOy  whatever  rights 

the  luisband  had  in  her  lands  are  suspended  until  a  reconciliation 
shall  be  effected,  or  until  by  her  death  he  may  become  tenant  by 
the  curtesy  consummate,  and  therefore  she  is  entitled  to  recover 
from  liim  the  possession  and  use  of  her  land^. 
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A<Tiox,  brought  by  plaintiff,  who  had  obtained  a  divorce 
a  menm  et  thoro  against  her  husband,  the  defendant,  to 
recover  possession  of  her  real  estate  and  for  an  injunction 
restraining  her  husband  from  interference  with  her  exclu- 
sive control  and  enjoyment  of  the  same,  tried  before  Bromn, 
J.,  at  Fall  Term,  1892,  of  Nash  Superior  (Jourt. 

From  a  judgment  and  decree  in  favor  of  plaintiff  defend- 
ant ap{>ealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

J/r.  E.  C.  Smithy  for  plaintiff. 

Mej0frn,  F.  A.  Woodard,  0.  W.  Blount  and  B,  F.  Taylor, 
for  defendant  (appellant). 

Shepherd,  C  J.:  The  plaintiff  obtained  a  divorce  a 
menm  et  thoro  on  the  ground  that  the  defendant,  her  hus- 
l»aud,  wiis  an  habitual  drunkard  and  had  offered  such  indig- 
nitiw?  to  her  person  as  to  render  her  condition  intolerable 
and  her  life  burdensome.  The  Code,  §1286.  The  defend- 
ant has  no  income  out  of  which  alimony  can  be  granted, 
and  he  denies  the  right  of  the  plaintiff  to  recover  and 
enjoy  the  possession  of  her  own  land  except  upon  the  con- 
dition that  she  return  to  his  conjugal  embraces. 

It  [a  in.sisted  by  the  defendant  that,  as  the  marriage  and 
acquisition  of  the  land  were  before  1868,  the  law  in  force  at 
that  time  is  alone  applicable  in  determining  his  rights,  and 
that  these  rights,  having  vested,  cannot  be  disturbed  by 
^uhsequeiit  legislation.  Granting  this  to  be  true,  let  us 
inquire  into  the  interest  of  the  husV)an(l  in  the  wife's  lands 
under  the  common  law,  as  modified  by  the  Act  of  1848, 
Rev.  (\>de»  ch.  56,  section  1.  At  common  law  the  lius- 
hand,  upon  the  marriage,  was  seized  in  right  of  his 
wife  of  a  freehold  interest  in  her  lands  during  their  joint 
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lives;  but  until  the  birth  of  issue  both  husband  and  wife 
must  have  done  homage  to  the  lord.  After  the  birth  of 
issue  he  was  seized  of  an  estate  in  his  own  right,  called 
tenancy  by  the  curtesy  initiut^,  and  did  homage  alone. 
Coke  Lit.,  67  A.  This  estate,  if  he  survived  his  wife,  was 
called  tenancy  by  the  curtesy  camummaiey  and  inured  to 
his  benefit  for  life.  Either  as  tenant  by  marital  right  or  as 
tenant  by  curtesy  initiate ,  the  husband  was  entitled  to  the 
rents  and  profits  and  might  lease  or  convey  his  estate,  and 
it  might  be  sold  under  execution  against  him.  It  was  in 
reference  to  decisions  made  under  the  common  law,  as  thus 
stated,  that  some  of  the  language,  which  we  find  rather 
indiscriminately  quoted  in  several  of  our  later  cases,  was 
used  ;  and  in  reading  the  decisions  of  the  Court  it  isf  there- 
fore, important  to  keej)  in  mind  the  very  radical  changes 

eff^ected  bv  the  Act  of  1848.     The  act  is  entitled  **  An  Act 

t/ 

making  better  and  more  suitable  provisions  for  jen\e9 
covert.''  and  was  construed  in  the  case  of  Houston  v.  Broum, 
7  Jones,  161. 

The  Court  said  (Pearson,  C.  J.)  that  **its  purpose  was  to 
adopt  to  a  partial  extent  the  principle  of  a  homestead  law 
and  provide  a  home  for  the  wnfe,  leaving  the  rights  of  the 
husband  unimi)aired  and  unrestricted  after  her  death. 
To  this  end  the  husband  is  not  allowed  to  sell  the  land,  or 
even  to  make  a  lease  for  years  in  her  life-time  without  her 
consent,  authenticated  by  deed  and  privy  examination. 
Nor  can  his  estate  in  the  land  be  sold  under  execution. 
To  this  extent  the  power  of  the  husband  is  restricted,  but 
no  further;  and  after  her  death  there  is  no  intimation  of 
an  intention  to  interfere  w^ith  his  rights  according  to  the 
common  law.  *  *  *  The  sole  object  was  to  provide  a 
home  for  her,  of  which  she  could  not  be  deprived,  either 
bv  the  husband  or  bv  his  creditors." 
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It  has  been  intimated  that  the  effect  of  the  act  was  to 
destroy  the  tenancy  by  curtesy  initiate  {Jones  v.  Carter^  73 
X.  C,  148),  and  in  Cecil  v.  Smith,  81  N.  C,  285,  the  Court, 
after  speaking  of  the  Constitution  of  1868  and  the  case  of 
Manning  v.  Manning,  79  N.  C,  293,  refers  to  the  act  and 
?eems  to  treat  the  estate  of  the  wife,  under  both  laws,  as  a 
** separate  estate"  and  the  interest  of  the  husband  during 
coverture  as  "a  mere  occupancy  with  the  wife.'* 

In  Jones  v.  Carter,  supra,  the  Court  inclined  to  the  opin- 
ion that  by  depriving  the  husband  of  the  right  to  dispose 
of  the  laud  for  his  life  the  act  necessarily  operated  so  as  to 
prevent  his  ac(}uiring  an  estate  for  life  as  tenant  by  the 
curtesy  initiate;  but  it  has  been  finally  decided  that 
neither  the  said  act  nor  the  Constitution  of  1868  destroyed 
such  tenancy,  although  the  husband  was  stripped  almost 
entirely  of  his  common  law  rights  therein  during  the  coy- 
erture.     Walker  v.  Long,  109  N.  C,  510. 

In  the  case  just  cited  the  Court  said:  **By  virtue  of  the 
Act  of  1848  and  the  further  modification  made  by  the  Con- 
stitution  of  1868,  the  tenancy  by  the  courtesy  initiate  is 

'  •.4,'  «/ 

•stripped  of  its  common  law  attributes  till  there  only 
remains  the  husband's  bare  right  of  occupancy  with  his 
wife,  with  the  right  of  ingress  and  egress  (Manning  v.  Man- 
ning, supra)  and  the  right  to  the  curtesy  consummate  con- 
tingent upon  his  surviving  her.  *  *  *  The  husband  is 
still  seized  in  law  of  the  realty  of  his  wife,  shorn  of  the 
right  to  take  the  rents  and  of  the  power  to  lease  her  lands. 
*  *  *  He  has  by  the  courtesy  initiate  a  freehold  inter- 
eKt.  but  not  an  estate  in  the  property.*' 

In  Joiieii  V.  Coffey,  109  N.  C,  515,  a  construction  of  the 
Act  of  1848  was  essential  to  the  decision  of  the  case,  and 
the  Court  said  that  "whatever  may  be  the  rights  of  the  hus- 
band in  the  wife\s  land  after  she  may  die  intestate,  the 
authorities  concur  in  the  view  that  the  husband  holds  no 
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estate  during  the  life  of  the  wife  as  tenant  by  the  curtesy 
initiate  which  is  subject  to  execution,  and  which  lie  caH 
assert  against  the  wife.  He  has  the  right  of  ingress  and 
egress  and  marital  occupancy,  but  can  assume  no  dominion 
over  her  land  except  as  her  properly  constituted  agent." 

It  is  urged  that  this  view  is  in  conflict  w'ith  Morris  v. 
Majn\  94  N.  C,  613,  and  Walker  v.  Long,  109  N.  C,  510, 
and  the  cases  cited  therein.  These  cases  do  but  at  the 
most  decide  that  where  the  husband  and  wnfe  are  living 
together  the  former,  after  issue  born,  may  sue  alone  for  the 
possession  of  the  wife's  land  ( Wilson  v.  Arentz,  70  N.  C, 
670),  or  for  the  rents  and  profits  thereof;  and  that  the  lat- 
ter, in  the  absence  of  any  claim  on  the  part  of  the  wife,  is 
the  owner  of  the  same.  Morris  v.  Morris,  supra.  No  case 
has  been  decided  under  the  Act  of  1848  to  the  etFect  that 
the  husband,  after  compelling  his  wife  by  his  misconduct 
to  obtain  a  divorce  a  vierisa  et  thoro,  and  being  unable  to 
pay  alimony,  has  a  right  to  the  possession  of  the  wife's 
land  during  the  existence  of  the  coverture;  and  it  is  to  be 
observed  that  in  the  cases  cited  in  the  decisions  referred  to, 
as  authority  for  the  principle  of  the  absolute  ownership  of 
the  husband,  the  rights  w^ere  acquired  before  the  Act  of 
1848.  See  Williavu  v.  Lanier,  Busbee  30;  Ilalfordx.  Teth- 
erow,  2  Jones,  393 ;  Childers  v.  Bumgamer,  8  Jones,  297.  The 
other  cases  relate  to  the  competency  of  the  husband  to  serve 
as  a  juror  {State  v.  MilU,  91  N.  C,  581),  the  rights  of  the 
husband  after  discoverture,  his  right  to  convey  his  interest 
during  coverture  (McGlennery  v.  Millet^  90  N.  C,  215),  and 
other  questions  not  directly  affecting  the  present  contro- 
versy. In  all  of  these  cases  the  actual  decision  (as  distin- 
guished from  several  expresssions  founded  upon  the  com- 
mon law)  may,  it  is  thought,  be  reconciled  with  the  recent 
ruling  of  this  Court  in  Jones  v.  Coffey,  supra,  that  under 
the  act  the  husband  has  no  right  which  he  cjin  assert 
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ngahigf  the  wife  in  her  real  property.  This  appears  to  be 
in  accord  with  the  early  declaration  of  the  Court  that  "the 
!«ole  object  of  the  act  was  to  provide  for  her  a  homey  of 
which  she  could  not  be  deprived  either  by  the  husband  or 
bv'  his  creditors."  Houston  v.  Brown,  supra.  Indeed  it 
would  seem  but  reasonable  that,  if  he  is  without  power  to 
lea:*e  the  land  even  for  a  single  day  without  her  consent, 
he  should  not  be  permitted  to  deprive  her  of  its  possession 
by  jjuch  violence  or  other  misconduct  as  may  render  it 
impossible  in  the  eye  of  the  law  for  her  to  live  with  him 
in  safetv  or  comfort. 

Conceding  that  the  cases  may  not  be  altogether  harmo- 
nious, we  must  adopt  the  later  decisions,  and  according  to 
these  the  plaintiff  is  entitled  to  recover;  for  admitting  that 
a  divorce  a  nietisa  et  thoro  cannot,  as  it  is  claimed,  affect 
the  property  rights  of  the  parties  {Taylor  v.  Taylor,  93 
N.  C,  418),  the  defendant  as  against  the  wife  had  no  prop- 
erty rights  whatever,  but  simply  a  right  of  ingress  and 
ficrcss  for  the  purpose  of  enjoying  her  society,  and  these 
he  has  forfeited  during  the  coverture,  or  until  a  reconcilia- 
tion, bv  his  own  misconduct. 

Taking  the  other  view,  however,  and  admitting  that  the 
husband  had  a  right  to  the  rents  and  possession  of  the 
land  during  coverture,  we  think  that  such  rights  must  yield 
when  they  come  in  conflict  with  the  paramount  rights  of 
the  wife,  as  indicated  bv  the  Act  of  1848.  As  to  the  owner- 
?*hipof  her  personal  property,  the  right  to  reduce  her  choses 
in  action  to  possession  and  his  right  to  curtesy  after  her 
'leath,  all  of  these  remain  as  at  common  law  ;  but  we  are  of 
the  opinion  that  whatever  interest  he  may  have  had  in  the 
lands  were,  under  a  proper  construction  of  the  act,  sus- 
Jtnded  as  soon  as  by  his  misconduct  he  became  unfit  to  asso- 
ciate with  his  wife.  It  was  her  land,  and  the  object  of  the 
statute  w^s  to  preserve  it  as  ^*  her  home.'*     At  the  time  of 
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his  marriage  he  knew  that  if  he  offered  her  such  indigni- 
ties as  to  render  her  condition  intolerable  and  her  life  bur- 
densome (Rev.  Code,  ch.  39,  sec.  3)  she  would  be  entitled 
to  a  divorce  a  mensa  et  thoro,  and  he  must  be  deemed  to 
have  contracted  with  reference  to  the  law  in  this  respect. 
He  has  forfeited  his  right  to  live  with  her,  and  it  would  be 
a  strange  construction  of  a  statute  designed  for  the  preser- 
vation of  her  home  that  the  misconduct  of  her  husband 
can  have  the  effect  of  turning  her  out  of  doors  without 
alimony,  and  conferring  upon  him  the  exclusive  possession 
of  her  land,  unless  she  returns  and  submits  to  the  same 
treatment,  which  a  Court  has  declared  to  be  such  as  to 
entitle  her  to  live  separate  and  apart  from  him.  Neither 
the  case  of  Taylor  v.  Taylor,  supra,  nor  any  other  that  we 
can  find  in  our  Reports,  has  passed  upon  this  question, 
and  we  are  verv  sure  that  the  view  we  have  taken  is  in 
harmony  with  the  spirit  and  reason  of  the  act  as  well  as 
the  principles  of  humanity.  We  see  no  force  in  the  argu- 
ment founded  upon  section  13,  ch.  39,  of  the  Revised  Code. 
According  to  this  provision  the  wife,  who  is  divorced  from 
bed  and  board,  is  enabled  to  acquire,  retain  and  dispose  of 
all  property  she  may  thereafter  acquire,  whether  real  or 
personal,  but  it  cannot  have  the  effect  of  depriving  her  of 
land  which  she  has  previously  acquired  and  which  is  pro- 
tected by  the  statute. 

So,  taking  either  view  of  the  law  which  we  have  pre- 
sented, we  are  of  the  opinion  that  the  plaintiff  is  entitled  to 
the  possession  of  the  land  exclusive  of  the  husband  until 
a  reconciliation  has  been  effected. 

Affirmed. 
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BRADLEY  FERTILIZER  COMPANY  v.  JAMES  A.  TAYLOR. 

hmxerij — Disclosure  before  Trial — Examination  of  Party — 
Attachment  for  (hntenipt — Com^mitment — Appeal. 

I.  A  party  to  an  action,  by  waiving  objection  to  the  time  or  place  of 

makinfr  it,  may  give  validity  to  an  order  that  would  otherwise  be 

void,  provided  the  Court  has  general  jurisdiction  of  the  contro- 

ven?}';  therefore,  where  a  defendant,  after  assenting  to  an  order 

made  by  a  Judge  in  a  county  other  than  that  in  which  the  action 

was  pending  but  within  the  same  judicial  district,  directing  him 

to  appear  before  a  commissioner  for  examination,  under  sections 

580  and  5S1  of  The  Code,  appeared  before  such  commissioner  in 

obedience  to  the  requirements  of  the  order:  Held,  that  it  was  too 

late  to  withdraw  his  assent  voluntarily  given  to  every  part  of  the 

order  when  first  made  and  by  refusing  to  answer  pertinent  ques- 

tion<  he  made  himself  amenable,  as  for  contempt,  and  liable  to 

be  attached  and  punished. 

-.  The  jjower  to  commit  to  the  common  jail  a  person  refusing  to  testify 
before  a  commissioner,  as  provided  for  in  section  1362  of  The  Codey 
i.«  not  given  exclusively,  if  at  all,  to  the  commissioner,  but  he  may 
invoke  the  aid  of  the  Judge  from  whom  he  derives  his  appoint- 
ment, and  whose  authority  is  defied. 

3.  The  proceeding  for  the  examination  of  a  party  to  an  action  under 
sections  580  and  581  of  The  Code,  being  ancillary  to  the  main 
action,  the  Court  has  authority  without  his  consent  to  make  an 
order  in  a  county  other  than  that  in  which  the  action  is  pending, 
but  within  the  district,  committing  him  for  contempt. 

^  Where  the  Judge  directed  the  Sheriff  to  commit  one  refusing  to  answer 
questions  propounded  to  him  in  such  examination  to  the  common 
jail  until  he  should  be  willing  to  answer:  Held,  to  be  error  since  it 
was  an  attempted  delegation  of  judicial  power  to  an  executive  offi- 
mr,  and  allowed  the  Sheriff  to  determine  how  his  prisoner  should 
mfficiently  demonstrate  his  willingness  to  testify  or  what  was 
«ich  a  compliance  with  the  order  as  to  justify  his  release. 

•>•  In  such  cage  the  order  should  direct  the  issuing  of  a  eapias,  or  that 
defendant  be  arrested  and  brought  before  the  Court  to  answer  as 
for  contempt. 

^  An  appeal  from  an  order  of  commitment  before  trial  of  the  main 
action  will  not  be  dismissed  as  premature. 
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This  ACTION  was  brought  to  and  complaint  was  filed  at 
August  Tetm,  1892,  of  Harnett  Superior  Court. 

The  pleadings  show  that  in  January,  1891,  and  again  in 
January,  1892,  the  defendant  signed  contracts  by  which  he 
was  to  receive  from  plaintiff  "Sea  Fowl "  guano  at  a  certain 
price,  f.  o.  b.  cars,  Dunn,  N.  C,  and  on  receipt  of  goods  and 
invoice,  or  not  later  than  May  1st  of  said  year,  the  defend- 
ant Taylor  contracted  to  execute  to  plaintiff  his  not^s 
payable  on  15th  November  and  December  of  said  years?, 
and  on  January  1st  of  the  succeeding  years.  In  each  of 
said  contracts  it  is  provided  that  these  notes  are  not  to  lx» 
considered  as  a  settlement,  but  as  an  evidence  of  defendant's 
responsibility  for  the  goods.  In  said  contracts  is  also  the 
following  clause:  "It  is  understood  and  agreed  that  said 
fertilizers,  and  the  specific  cash,  checks,  notes,  accounts  and 
all  the  proceeds  from  the  same  are  held  by  you  (defendant) 
in  trust  for  us  (plaintiff)  as  our  (plaintiff's)  property  until 
all  your  notes  given  to  us  are  paid  in  full."  The  plaintiff 
sues  for  ^766.67,  represented  by  the  defendant's  note  pay- 
able January  1,  1892,  and  given  for  goods  obtained  of 
plaintiff  during  1891 ;  also  for  ^230  for  goods  obtained  of 
plaintiff  during  1892  by  defendant,  for  which  no  note  was 
given.  The  sworn  complaint,  after  alleging  defendant 
Tavlor's  indebtedness,  recites  that  demand  had  been  made 
upon  him,  as  the  trustee  for  plaintiff,  for  any  of  the  fertili- 
zers obtained  from  plaintiff  in  his  possession  or  under  his 
control,  and  the  specific  cash,  checks,  notes,  accounts  and 
all  the  proceeds  from  same  which  may  have  come  into  his 
hands  or  control  by  sales  made  of  plaintiff's  fertilizers 
since  January  29, 1891 ;  that  said  demand  had  been  ignored 
by  defendant,  and  that  plaintiff  believes  defendant  still 
holds  at  least  a  portion  of  the  fertilizers,  or  the  cash,  notes, 
etc.,  representing  the  proceeds  of  sales  of  same,  though  no 
information  could  be  obtained  in  regard  to  same  from  said 
trustee  Tavlor. 
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Among  other  things  plaintiff  prayed  that  defendant  be 
declared  trustee  for  it;  that  he  be  enjoined  from  disposing 
of  the  notes,  securities,  etc.,  which  he  held  in  trust;  that 
the  remainder  on  account,  and  that  the  proceeds  of  all 
notes,  etc.,  when  collected,  be  applied  as  credits  on  plain- 
tiff's claim. 

Upon  hearing  the  sworn  complaint  used  as  an  affidavit, 
the  Hon.  H.  R.  Bryan,  Judge,  issued  an  order  on  August 
KHh,  returnable  at  Chambers  in  Goldsboro  on  August  29th, 
^e^1^aining  defendant  from  disposing  of  any  of  plaintiff  *s 
fertilizers  or  any  of  the  proceeds  of  same,  etc.,  and  requir- 
ing defendant  Taylor  to  file  at  the  hearing  a  sworn  state- 
ment of  account  as  to  his  dealings  in  connection  with  all 
fertilizers  received  from  plaintiff  since  January  25,  1891 
(date  of  contract  of  1891).  The  hearing  and  restraints 
were  continued  by  the  Court  until  September  14th,  at  Golds- 
boro, when  and  where  the  defendant  appeared  in  person 
and  by  counsel.  After  hearing  the  affidavits  and  argu- 
ments an  injunction  was  granted,  a  receiver  was  appointed, 
and  by  consent  and  for  the  convenience  of  parties,  plain- 
tiff and  defendant,  James  Pearsall,  in  lieu  of  the  Court, 
was  appointed  a  commissioner  to  take  in  Harnett  county  the 
e-iamination  under  oath  of  the  defendant,  James  A.  Taylor, 
and  cause  the  said  James  A.  Taylor  to  sign  the  same, 
and  transmit,  with  all  accounts,  *  *  *  to  the  Clerk  of 
Harnett  Superior  Court  *  *  *  before  the  Fall  Term, 
1^92,  said  examination  to  begin  on  September  22d,  etc. 

The  receiver  was  agreed  upon  between  plaintiff  and 
defendant,  and  it  was  further  agreed  that  he  should  not  be 
recjuired  to  give  bond.  At  the  hearing  the  Court  did  not 
refjuire  defendant  to  produce  any  account.  There  was  no 
appeal  from  the  order  of  September  14, 1892.  On  Septcm- 
W  22d,  and  again  on  September  26th,  defendant  appeared 
l)efore  Commissioner  Pearsall,  and  was  examined  by  plain- 
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tiffs  counsel,  when  defendant  answered  certain  questions 
but  refused  to  answer  others,  though  the  commissioner 
overruled  his  objections  except  one.  The  commissioner 
having  transmitted  to  Judge  Bryan  all  the  questions  asked 
and  answers  made,  and  reported  the  defendant's  refusal  to 
answer,  and  it  further  appearing  by  affidavit  in  behalf  of 
the  plaintiff  that  defendant  had  refused  to  answer  questions 
and  had  not  delivered  to  the  receiver  at  least  a  portion  of 
the  property,  as  required  to  do  by  the  order  of  September 

14th,  the  Court,  on  October ,  1892,  issued  an  order 

requiring  the  defendant,  James  A.  Taylor,  to  answer  the  said 
questions,  and  transfer  to  the  receiver  aforesaid  the  said 
mortgages  and  notes,  or  show  cause  before  him  at  Goldsboro, 
on  Tuesday,  the  18th  day  of  October,  1892,  at  12  o'clock  m., 
why  he  should  not  be  attached  for  contempt.  This  order 
was  served  on  October  10th.  Defendant  still  refused  to 
deliver  to  the  receiver  the  notes,  etc.,  as  specified  in  the 
orders,  and  did  not  answer  the  (juestions,  and  upon  his 
failure  to  show  cause  for  not  so  doing  the  Court,  after 
reciting  the  facts,  issued  an  order  requiring  the  Sheriff 
of  Harnett  count v  to  arrest  the  defendant  and  commit 
him  to  jail,  and  there  detain  him  until  he  complied  with 
the  order  of  the  Court  by  answering  the  questions  and  by 
delivering  to  the  receiver  the  trust  property  or  (suggested 
by  counsel  for  defendant)  a  bond  in  lieu  of  said  property. 
From  this  judgment  the  defendant  appealed. 

Mr.  II.  McI).  Bohinmn,  for  plaintiff. 

Mr.  F.  P.  JoneSy  for  defendant  (appellant). 

AvKRY,  J.:  The  statute  {The  Code,  §§580  and  581)  per- 
mits either  plaintiff  or  defendant,  upon  notice,  to  subject 
the  adversary  party  or  person  adversely  interested  in  the 
action  to  examination  before  the  Clerk  or  Judge,  or  a  com- 
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missioiier  appointed  by  the  Court,  for  the  puri^ose  of  elicit- 
ing evidence  in  support  of  his  contention  in  the  contro- 
versy. LaFontaine  v.  Underwriters*  Association^  83  N.  C, 
132;  Vann  v.  Laurence,  111  N.  C,  32  ;  Hehm  v  Green,  105 
X.  C,  251.  The  parties  to  an  action,  by  waiving  objection 
to  the  time  or  place  of  making  it,  may  give  validity  to  an 
onler  that  would  otherwise  be  void  if  the  Court  has  general 
jurisdiction  of  the  controversy.  But  consent  will  not  con- 
fer juris<liction  over  the  subject-matter  of  the  suit  upon  a 
Court  forbidden  or  not  empowered  by  law  to  take  cogni- 
zance. Harrell  v.  Peeble.9,  79  N.  C,  2i] ;  Shackelford  v. 
Milkr,  91  X.  C,  181;  Hervey  v.  Edmunds,  (>8  N.  C.,  243; 
McXeill  v.  Hodges,  99  X.  C,  248.  After  assenting  to  the 
order  made  at  (lold-sboro  the  defendant  appeared  before 
the  referee  in  obedience  to  its  requirements  at  the  place 
designated  and  the  hour  specified.  It  was  too  late  then 
to  withdraw  his  assent,  voluntarily  given  to  every  part  of 
it  when  first  made.  So  that  the  result  must  be  the  same, 
Were  we  to  concede  that  but  for  such  assent  it  might  have 
l»een  neces.sary  to  apply  to  the  Clerk  or  await  the  coming 
of  the  Judge  into  the  county.  Skinner  v.  Terry,  107  X.  C, 
ln:J:  Godwin  v.  Monds,  101  X.  C,  354. 

If  the  commissioner  had  been  appointed  by  the  Judge 
while  sitting  at  Chambers  in  Harnett  county  it  would  have 
Wn  proper  to  have  directed  him  to  return  the  examina- 
tion and  pa})ers  under  his  hand  and  seal  to  the  Clerk  of  the 
SuiH.Tior  Court  of  that  county  before  the  next  term  of  the 
Court.  The  assent  of  the  defendant  to  a  change  of  venue 
did  not  otherwise  change  the  nature  of  the  proceeding,  or 
di.s[>ense  with  the  necessitj^  for  its  return  in  the  prescribed 
way  to  the  proper  Court.  Assigning  for  his  refusal  onlv 
the  insufficient  reason  that  the  proceeding  was  to  be  so  cer- 
tified to  the  Clerk,  the  defendant  declined  to  answer  in 
whole  or  in  part  many  questions  proi)ounded  with  the  pal- 
10_Vol.  112 
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pable  purpose  of  eliciting  information,  which,  according 
to  the  apparently  correct  construction  of  the  contract  con- 
tended for  by  the  plaintiff  company,  might  manifestly 
become  indispensable  in  filing  the  pleadings  or  prosecuting 
the  action.  The  notes  and  mortgages  executed  to  secure 
tlie  guano  sold  and  the  books  showing  accounts  of  sales 
were  j)resumably  in  the  possession  of  the  defendant,  and 
yet,  if  the  parties  had  not,  as  the  plaintiff  insisted,  abro- 
gated the  original  contract,  a  just  settlement  could  not  Ix^ 
had  until  these  papers  should  be  produced,  nor  could  the 
plaintiff  know  precisely  what  amount  was  due  from  defend- 
ant without  access  to  them.  The  plaintiff  had  unques- 
tionably the  right  to  the  aid  of  the  Court  in  compelling 
the  production  of  all  documentary  evidence  necessary  or 
I)ertinent  in  the  preparation  of  the  complaint  or  thedeyel- 
oi)ment  of  the  case  on  the  trial.  Commimoners  v.  Lernly, 
85  N.  C.,  341;  Austin  y.  Secrest,  91  N.  C,  214;  McLeod  v. 
Bullard,  84  X.  C,  515.  By  declining  to  answer  a  series  of 
questions,  calculated  and  intended  to  elicit  information 
that  seemed  essential  to  the  prosecution  of  the  suit,  and 
which  was  nevertheless  within  his  own  exclusive  knowledge, 
and  failing  to  assign  a  more  substantial  reason  than  that 
given  for  his  refusal,  the  defendant  made  himself  amenable, 
as  for  contempt,  and  liable  to  be  attached  and  punished, 
and  the  Judge  not  only  had  the  power  l)ut  it  was  his  duty 
to  maintain  the  authority  of  the  Court  by  compelling  a 
comj)lianee  with  its  lawful  orders.  LaFontaine  v.  Under- 
vr iters   AnHOcintion,  i<iipr(L 

The  commissioner  was  acting  for  the  Court  and  it  was 
the  duty  of  the  defendant  to  answer  proper  questions  pro- 
j)0unded  l)v  him,  just  as  though  the  examination  had  been 
conducted  l)efore  the  Judge  or  Clerk.  The  Code,  §1362, 
provides  that  "  Commissioners  to  take  depositions  appointed 
bv  the  Courts  of  this  State  or  bv  the  Courts  of  the  States 
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and  Territories  of  the  United  States,  arbitrators,  referees 
and  all  persons  acting  under  a  commission  issuing  from  any 
(H>urt  of  record  of  this  State  are  hereby  empowered  to  issue 
snhjHPiias,  etc.,  and  to  administer  oaths  to  said  witnesses 
to  the  end  that  thev  mav  give  their  testimony,  *  *  *  and 
any  witness  appearing  before  any  of  the  said  persons  and 
refusing  to  give  his  testimony  on  oath  touching  such  matters 
as  he  may  be  lawfully  examined  unto,  shall  be  committed, 
hy  warrant  of  the  person  before  whom  he  shall  so  refuse, 
to  the  common  jail  of  the  county,  there  to  remain  until  he 
may  be  willing  to  give  his  evidence."  Whether  the  per- 
^>u  (Pearsall),  before  whom  the  examination  was  had,  had 
theauthoritv  to  commit  the  defendant  or  not,  it  is. certain 
that  the  power  if  it  existed  was  not  exclusive.  The  section 
(luoted  was  in  any  view  only  directory,  and  the  commis- 
si<»ner  might  invoke  the  power  of  the  Judge,  whose  author- 
ity had  been  defied  when  the  witness  declined  to  submit  to 
an  examination  which  had  been  ordered,  even  though, 
under  the  statute,  he  was  himself  clothed  with  concurrent 
authority  to  compel  the  witness  to  answer. 

In  Ojmmu*^ioners  v.  Lemli/y  supra,  the  Clerk  of  the  Court 
\^\\iH\  a  summons  to  the  defendant  to  appear  before  him 
:in«l  produce  certain  books  and  papers,  and  though  he, 
under  the  i>tatute  (C.  C.  P.,  334;  The  Code,  §581),  was 
•  lothed  with  precisely  the  same  authority  as  the  Judge,  yet, 
'Iwlining  to  exercise  it,  he  allowed  an  appeal  from  his  order 
overruling  the  defendant\s  objections,  and  left  the  Court  in 
t<*rm  time  to  deal  with  the  question  of  contempt.  The 
'»rder  of  the  Clerk  was  affirmed  in  the  Superior  Court,  but 
no  motion  was  made  to  attach  the  defendant.  On  appeal 
^'hief  Justice  Smith,  for  the  Court,  said  :  ''  AVe  should  have 
•^'me  hesitancy  in  sustaining  the  appeal  but  that  the  plain- 
tiff are  deprived  of  important  evidence  to  sustain  their 
adion  and   the  cause  may  still  proceed  in  making  full 
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preparations  for  the  trial  notwithstanding  the  appeal."  hi 
State  V.  Wyldcy  110  N.  C,  500,  the  appeal  was  dismissed  for 
a  fatal  defect  in  the  prosecution  bond,  and  the  point  really 
involved  in  Vann  v.  Lawrence^  111  N.  C\,  32,  if  the  appel- 
lant had  had  a  status  in  this  Court,  would  have  been  whether 
it  was  necessarv  to  obtain  leave  of  Court  below  to  take  the 
examination  of  an  adverse  party  previous  to  the  trial  aiul 
before  the  Clerk. 

In  the  case  of  Commissioners ^\.  Lemly,  supra,  the  juris- 
diction of  this  Court  to  review  the  order  of  the  Court  below 
depending  upon  precisely  the  same  question  that  is  involved 
in  that  at  bar,  was  drawn  in  question.     The  defendant  had 
appealed  from  the  order  of  the  person  before  whom  the 
examination  was  had,  overruling  his  objection  to  producing 
the  papers  and  making   the  disclosures  required.      The 
opinion  in  Vann's  case  must  not  be  misunderstood  as  over- 
ruling Lemly's  case.     In    Guilford   County  v.  The  Georgia 
Chmpany,  109  N.  C,  810,  the  appeal  was  from  a  ruling  that 
the  summons  was  not  properly  served,  and  the  case  is  no 
more  analogous  to  ours  than  Van)i  v.  Lawrence.     In  Vann's 
case  the  C'ourt  suggest  a  criterion  for  testing  the  question 
whether  an  appeal  lies  from  any  interlocutory  order,  which 
is  perhaps  the  safest  that  we  can  adopt.     It  is  involved  in 
the  (juestion  whether  the  delay  in   reviewing  the  ruling 
excepted  to,  till  after  final  judgment,  would  probably  sub- 
ject either  of  the  parties  to  irreparable  loss  by  depriving 
him  of  protection  to  his  rights,  which  a  subsequent  appeal 
could  not  afford.     1  Freeman  Judgment,  sec.  35.    If  a  plain- 
tiff is  put  to  a  disadvantage  in  the  prosecution  of  a  suit  for 
want  of  information  within  the  exclusive  knowledge  of  the 
defendant  and  which  he  had  a  right  to  elicit,  by  the  refusal 
of  the  latter  to  answer  on  examination,  a  ruling  upon  his 
exception  at  the  close  of  a  long  contest  conducted  in  the 
dark,  that  he  can  begin  de  novo  and  get  the  information 


FEBRUARY  TERM,  1893.  149 


Fertilizer  Co.  v.  Taylor. 


essential  to  his  success,  is  only  less  satisfactory  than  that  of  a 
defendant  who  has  been  subjected  to  criminal  punishment 
hv  reason  of  his  own  enforced  disclosures  on  such  examina- 
lion  before  the  appellate  Court  informs  him  of  his  right  to 
withhold  them.  We  do  not  think  it  necessary  to  overrule 
the  decii^ion  in  Omimimoners  v.  Lenily,  which  involved  the 
precise  point  raised  in  this  case,  by  dismissing  the  appeal 
aj?  premature.  It  is  unsafe  to  forecast  future  developments 
and  declare  that  a  question  involving  the  most  vital  rights 
«4'  parties  may  not  arise  on  an  inquisitorial  examination, 
allowed  before  the  enactment  of  The  Code  only  in  Courts 
of  Equity  and  there  guarded  by  well-defined  rules  limiting 
the  scope  of  the  interrogation  for  the  protection  of  the  rights 
of  the  person  subjected  to  it. 

While,  therefore,  as  a  general  rule,  this  Court  discounte- 
nances fragmentary  appeals,  yet,  where  the  issue  involved 
'\^  whether  a  plaintiff  shall  compel  a  discovery  of  informa- 
tion peculiarly  within  the  knowledge  of  the  defendant  and 
^*-H.*ntial  to  the  successful  prosecution  of  a  suit,  in  which 
he  showed  an  apparent  right  to  recover,  as  well  as  where  the 
party  boing  examined  is  about  to  be  compelled  to  gi^'e  evi- 
dencethat  will  expose  him  to  prosecution  for  crime  or  to  allow 
the  plaintiff  to  pry  into  his  defence  by  eliciting  information 
in  no  way  essential  to  the  support  of  his  own  cause,  the 
ruling  of  the  Court  below  is  always  subject  to  review, 
hecau.'^  it  involves  a  substantial  right.  Cooley  Const.  Lim., 
marjr.  p.  374 ;  Adams*  Eq.,  pp.  2  to  4 ;  Thompson  on  Trials, 
^.  744*  1  Pom.  Eq.  Jur.,  sec.  201. 

The  commissioner,  upon  the  refusal  of  the  defendant  to 
an.*<wer,  sent  the  proceedings  before  him  to  the  Judge  of 
the  district  at  Chambers,  w'ho  at  first  returned  tliem  with- 
^t  action.  Whereupon  the  plaintiff  obtained  an  order 
tliat  the  defendant  appear  before  the  Judge  at  Chambers 
inGoldsboro  and  show  cause  whv  he  should  not  be  attached. 
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On  failure  of  the  defendant  to  appe^ir  in  obedience  to 
this  order,  it  was  adjudged  by  the  Court  at  Chambers 
that  the  defendant  turn  over  the  notes,  etc.,  received  for 
guano  sold  for  the  plaintiff  company,  and  that  the  Sheriff 
arrest  the  said  defendant  and  commit  him  to  jail  till  he 
comply  with  the  order  of  the  Court. 

Being  brought  in  the  prescribed  mode  before  the  commis- 
sioner, the  defendant  in  refusing  to  answer  unquestionably 
rendered   himself  liable  to  be  punished  as  for  contempt 
under  the  express  {)rovision  of  the  .statute.     The  Code^  §654 
(4).     But,  if  the  subsection  referred  to  had  been  omitted, 
courts  of  record  are   empowered   by  another  subsection, 
section  Go4  (7),  to  punish  as  for  contemi)t  **  in  all  other 
cases  where  attachments  and  proceedings  as  for  contempt 
have  been  heretofore  (before  1868)  adoi)te(i  and  practiced 
in  courts  of  record  in  this  State,  to  enforce  the  civil  reme- 
dies or  protect  the  rights  of  any  party  to  an  action."    Before 
that,  either  the  Suj)erior  Court  or  a  commissioner  appointeil 
by  it,  could  punish  for  contempt  a  witness  who  declined  to 
answer  a  i)roper  (question  pro[)ounded  to  him  on  examina- 
tion before  the  latter.    Rev.  Code,  ch.  31,  sec.  (i4 ;   The  Code, 
§1362.     The  old  statute  is  still  unrepealed  and  in  nowise 
conflicts  with  the  later  enactment.     The  power  given  car- 
ries with  it,  by  necessary  implication,  authority  to  pursue 
the  practice  ad()j)ted   before  1868,  in  so  far  as  it  had  not 
been  abolished  bv  the  Constitution  or  statutes,  if  necessarv 
to  the  enforcement  of  the  remedies  and  the  protection  of 
the  rights  relating  to  the  conduct  of  the  action.  .  As  we 
have  shown,  it  was  impossible  to  afford  adequate  redress  or 
such  relief  as  would  have  been  given  by  a  Court  of  Equity, 
on  a  bill  of  discoverv  in  aid  of  another  action  at  law,  to  the 
plaintiti'  witliout  compelling  the  defendant  to  make  dis- 
closures of  his  dealing,  as  agent  or  trustee  for  the  plaintiff, 
promptly,  so  as  to  subserve  the*  purpose  of  shaping  his 
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pleadings  and  aiding  in  the  preparatioir  for  trial.  The 
cai?os  {Bynnm  v.  PrnvCy  97  N.  C,  374,  and  McNeill  v.  Hodges, 
99  N.  C,  248)  cited  by  counsel  to  sustain  his  contention 
that  the  order  to  attach  for  contefinpt  was  void,  if  made 
outside  of  Harnett  county  (where  the  action  was  pending), 
though  within  the  judicial  district,  have  no  application  to 
the  point  presented  here.  Admitting  that  the  authority  of 
the  Judtjes  to  make  interlocutorv  orders,  outside  of  such 
county  and  without  consent  of  parties,  is  restricted  to  cases 
where  they  derive  their  power  from  some  provision  of  our 
>tatutes,  it  is  nevertheless  a  well-established  principle  that 
a  statutory  provi.sion,  clothing  a  Court  with  certain  author- 
ity, implies  a  grant  of  power,  in  exercising  it,  to  compel 
obedience  to  its  decrees  by  promptly  resorting  to  attach- 
ment, if  necessary  to  do  so,  in  order  that  the  ends  of  justice 
mav  not  be  defeated  bv  the  delav  incident  to  such  defiance. 
If  we  concede  the  general  rule,  cases  where  the  authority 
to  make  interlocutorv  orders  is  conferred  bv  necessarv  impli- 
cation  as  incident  to  the  exercise  of  powers  given,  as  well 
u  where  it  is  granted  in  express  terms,  constitute  excep- 
tions to  it.  McPliail  v.  Parker,  decided  at  this  term;  Young 
V.  Rollim,  90  N.  C,  125  ;  Pain  v.  Pain,  80  N.  C,  322.  In 
substituting  an  examination  for  a  bill  of  discovery  the 
Legislature  intended  to  expedite  trials  by  allowing  the 
plaintiff  to  acquire  information  in  vacation,  and  prei)are 
his  pleadings  in  advance  of  an  approaching  term.  The 
pnx*eeding  is  ancillary  to  the  main  action,  and  theretbre 
the  s[)irit  of  The  Code,  as  well  as  the  letter  of  the  rule  pre- 
scril)ed  in  McPhail  v.  Parker,  warranted  the  Judge  in  making 
a  proper  order  at  Gpldsboro,  within  the  district. 

It  was  error,  however,  to  direct  the  Sheriff  to  commit  the 
defendant  to  jail  till  he  .should  be  willing  to  answer,  leav- 
ing him  to  determine  how  his  prisoner  should  sufficiently 
demonstrate  his  willingness,  or  what  was  such  a  (•omi)liance 
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with  the  order  as  to  justify  his  release.  Such  an  order  involved 
necesHarily  an  attempted  delegation  of  judicial  power  to  the 
executive  officer  of  the  Court,  and  to  that  extent  was  void. 
Strickhml  v.  Cox,  102  N.  C,  411;  ///  re  Beaton,  105  N.  C, 
59.  When  the  defendant  refused  to  appear  upon  notice 
that  he  was  required  to  show  cause,  he  was  in  contempt, 
and  the  order  should  have  directed  the  issuing  of  a  capias, 
which  was  the  process  issued  by  the  Court  of  Equity  under 
such  circumstances  (3  Blk.,  marg.  pp.  443,  444),  or,  in  con- 
sonance with  the  spirit  of  The  Code,  he  could  have  made  an 
order  that  Taylor  he  arrested  and  brought  before  him  to 
answer  as  for  contempt. 

The  judgment,  therefore,  should  be  so  modified  as  to 
direct  the  Sheriff  to  arrest  the  defendant,  and  him  safelv 
keej),  so  that  he  have  him  before  the  Judge  at  Chambers  at 
a  time  and  place  specified,  or  before  the  Court  at  next  tenn, 
to  answer  as  for  contempt  in  disobeying  the  order. 

Let  this  ojnnion  be  certified  to  the  end  that  judgment  may 
be  rendered  accordingly.  The  defendant  must  pay  the  cost.*< 
of  the  appeal.  Judgment  Modified. 


*(tRAY  J.  TOOLE  V.  LAURA  TOOLE. 

Divorce — Evidence — Admimbility  of  Declarations  of  Para- 
mour. 

1.  The  declarations  of  an  alleored  paramour,  made  to  or  in  the  presence  of 
a  party  to  a  suit  for  divorce  a  innrulo  matrimonii^  tending  to  Fhow 
that  improper  familiarities  had  been  or  were  about  to  be  indulged 
in  l)et\Yeen  them,  and  such  party's  reply  to  the  declarations  are 
admissible  as  evidence,  and  do  not  come  within  the  prohibition  of 
section  12S8  of  The  ('(xh\ 


*BrRWELL,  J.,  havinjj  been  of  counsel,  did  not  sit. 
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i  A  declaration  made  by  a  husband  to  his  wife  as  follows:  "Laura,  I 
liave  told  you  before,  and  I  tell  you  again,  I  don't  want  to  catch 
Palmer  at  my  house  any  more,"  made  in  the  presence  of  a  wit- 
neae  who  testified  to  witnessing  improper  and  suspicious  conduct 
Ijetween  the  feme  defendant  and  Palmer,  the  alleged  i)aramour, 
wae  not  such  a  confidential  communication  between  husband  and 
wife  as  is  privileged,  but  a  command  uttered  in  the  presence  of 
another,  and  was  competent  testimony  when  offered  by  a  third 
party  in  connection  with  testimony  concerning  the  feme  defend- 
ant's improper  conduct. 

3.  In  an  action  for  divorce  on  the  ground  of  adultery  of  the  wife  evi- 
dence that  she  offered  to  pay  the  costs  of  a  criminal  prosecution 
against  her  alleged  paramour  was  competent,  not  in  any  sense  as  a 
confession  of  her  guilt,  but  as  tending  to  show  interest  in  and 
association  with  him,  and  as  corroborating  other  testimony  as  to 
adulterous  intercourse  between  the  parties. 

i  Error  in  admitting  incompetent  testimony  is  cured  when  the  Judge 
withdraws  it  from  the  jury  and  enjoins  them  not  to  consider  it 
in  making  up  their  verdict. 

Civil  action  for  divorce,  tried  at  February  Term,  1892, 
of  the  Superior  Court  of  Mecklenburg  County,  before 
Bifimm,  J. 

Id  connection  with  other  testimony  tending  to  i)rove 
directly  criminal  intercourse,  as  charged  in  the  comphiint, 
lK?(ween  one  Palmer  and  the  defendant,  as  well  as  their 
ai<wx*iation  under  suspicious  circumstances  on  other  occa- 
•^ion-s,  a  witness,  Laura  Webb,  was  allowed  to  testify,  defend- 
ant objecting,  to  a  conversation  between  Palmer  and  defend- 
ant, in  which  Palmer  siiid:  *^  When  I  was  in  Florida  vou 
^•nt  for  me  to  come  back ;  now  you  have  gone  back  on  me 
ff>r  another  man ;  you  have  something  of  mine  that  cost 
five  dollars,  and  I  want  it.''  To  which  defendant  (putting 
her  head  out  of  the  window)  answered :  **I  have  misplaced 

• 

»t;  go  away."     Whereupon  Palmer  replied:  ''You  are  a 

lie;  it  is  in  that  house  and  I  want  it;  you  have 

gone  back  on  me  for  another  man."     She  further  stated 
that  Palmer  was  in  the  street  and  defendant  was  in  the 
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house  while  they  were  talking.     To  the  ruling  that  the  tes- 
timony was  competent  defendant  excepted. 

The  witness  Webb  was  allowed  to  testify  (defendant 
objecting  and  excepting)  as  to  what  defendant  swore  on  a 
trial  against  Lillie  Graham  for  slander. 

After  the  evidence  was  all  in,  and  after  the  argument  of 
counsel  was  concluded,  one  of  plaintiff's  counsel  having 
insisted  in  argument  that  the  fact  that  the  defendant  had, 
on  the  trial  of  the  slander  suit,  first  denied  that  she  was  in 
the  cemetery  with  Palmer,  and  then  afimitted  it,  was  a 
circumstance  tending  strongly  to  show  that  defendant's 
association  with  Palmer  was  not  a  proper  one,  his  Honor 
proceeded  to  instruct  the  jury,  and,  in  doing  so,  called  their 
attention  to  the  fact  that  he  had  admitted  the  evidence  of 
what  occurred  at  the  trial  of  the  slander  suit,  but,  upon 
further  consideration,  he  had  concluded  it  was  incompe- 
tent, and  he  now  excluded  it  from  the  case.  He  further 
told  the  jury  that  they  must  not  consider  it,  or  allow  it  to 
have  influence  upon  their  minds  or  in  any  way  to  affect 
their  verdict,  and,  if  they  were  not  satisfied  by  a  prepon- 
derance of  the  evidence,  other  than  the  evidence  of  what 
occurred  at  that  trial,  now  ruled  out,  that  the  defendant 
had  committed  adultery  with  Henry  Palmer,  as  alleged,  it 
would  be  their  dutv  to  answer  each  of  the  issues,  *'  Xo." 

Morris  said  he  knew  Palmer;  had  not  seen  him  for  three 
years;  arrested  him  for  stealing  coal,  and  he  got  away. 
After  this  defendant  came  to  his  house.  (Plaintiff  proposed 
to  show  bv  this  witness  what  defendant  said  about  Palmer. 
Defendant  objected.  Objection  sustained.  Objection  with- 
drawn). Witness  stated  defendant  asked  him  if  she  could 
not  pay  the  costs  against  Palmer  and  get  the  matter  fixed 
up.  She  said  something  about  this  case  between  her  and 
her  husband  ;  could  not  say  slie  said  she  wanted  Palmer 
for  a  witness. 
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The  testimony  that  gives  rise  to  the  other  exception  is 
set  forth  in  the  opinion. 

Jrom  the  judgment  dissolving  the  bonds  of  matrimony, 
founded  on  verdict  for  the  plaintiff,  defendant  appealed. 

Mr.  P.  D.  Walker,  for  plaintiflF. 

Me^rs.  Jo7i€S  &  Tillett,  for  defendant  (appellant). 

Avery,  J.  (after  stating  the  facts):  On  the  trial  of 
actions  for  divorce  a  vinculo  matrimonii  the  adultery  alleged 
cannot  be  shown  either  by  the  direct  testimony  of  the  par- 
ties or  confession  of  husband  or  wife  made  to  each  other  or 
a(lini.s.<?ions  in  the  pleadings.  The  Code,  §1288 ;  Steel  v.  Steel, 
104  X.  C,  631.  But  the  declarations  of  an  alleged  paramour, 
made  to  or  in  the  presence  of  the /erne  defendant,  indicating 
that  improper  familiarities  had  been  or  were  about  to  be 
in{lulge<l  in  ])etween  them,  and  her  reply  to  such  declara- 
tions, fall  neither  within  the  prohibition  of  the  statute  nor 
the  reason  of  the  rule  and  are  therefore  clearly  competent. 
Hansky  v.  Hansley,  10  Ired.,  506 ;  Brown  on  Divorce,  59 ; 
P(md  v.  Pmd,  132  Mass.,  219;  2  Bishop  Mar.  &  Div.,  1417. 
The  conversation  between  Palmer  and  the  defendant  from 
\u.  very  nature  precluded  the  possibility  that  it  was  con- 
ceived in  any  collusive  arrangement  between  the  parties, 
and  *'the  policy  of  the  law,  as  affirmed  in  the  express  pro- 
vision of  the  statute,  is  to  exclude  confidential  communica- 
li(m.s  between  husband  and  wife,  as  privileged,  and  any 
declaration  by  either  that  apparently  may  have  originated 
in  a  conspiracy  between  them  to  manufacture  or  furnish 
evidence  sufficient  to  warrant  a  decree  of  divorce."  Perkins 
V.  Perkins,  88  N.  C'.,  41.  But  where  there  is  no  danger  of 
opening  the  door  for  collusive  testimony,  such  suspicious 
conversations  with  an  alleged  paramour  are  clearly  compe- 
tent»  especially  in   corroboration  of  other  circumstantial 
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testimony,  or  in  connection  with  other  direct  evidence  tend- 
ing to  |)rove  adulterous  intercourse  with  the  paramour. 
The  unwarranted  familiarity  between  the  defendant  and 
Palmer  which  is  shown  by  the  conversation  tends  to  prove 
that  improper  relations  had  existed  between  them,  and  to 
corroborate  other  testimony  as  to  criminal  intercourse. 
2  Bishop  Mar.  &  Div.,  sec.  1374. 

Confidential  communications  between  husband  and  wife 
are  privileged  and  neither  is  compelled  to  divulge  them 
upon  the  witness  stand ;  but  the  testimony  of  Lillie  Graham 
that  she  saw  Palmer  in  the  bed-room  of  the  defendant,  and 
at  the  trestle  in  com])any  with  her,  was  competent  in  itself, 
and  when  considered  in  connection  with  the  previous 
declaration  of  the  plaintiff  made  to  defendant  in  presence 
of  the  witness,  her  disregard  of  his  express  wishes  becomes 
material  ])ecause  it  makes  her  conduct  appear  much  more 
suspicious.  The  language  used  by  the  husband  about  a 
week  before,  viz.,  '*  Laura,  I  have  told  you  before,  and  tell 
you  again,  I  don't  want  to  catch  Palmer  at  my  house  any 
more,"  was  not  a  confidential  communication  between  hus- 
band and  wife,  but  a  command  uttered  in  the  presence  of 
another,  the  disregard  of  which  tended  to  prove  her  infatu- 
ation for  Palmer.  If,  then,  we  should  concede  that  con- 
fidential communications  between  husband  and  wife  are 
not  simply  privileged  as  to  them,  but  cannot  be  proven 
even  by  a  third  i)erson,  and  though  neither  husband  nor 
wife  is  c()mj)etent  or  compellable  to  testify  directly  as  to  the 
a^lulterous  acts  charged,  according  to  a  proper  interpreta- 
tion of  the  statute  {The  Code,  §588)  this  was  not  such  a 
communication,  and  being  offered  in  connection  with  her 
conduct  and  proven  by  a  third  person  was  competent.  But 
similar  testimony  was  declared,  when  thirf  case  was  heard 
on  the  former  appeal,  109  N.  C,  615,  to  be  competent  as 
tending  to  show  adulterous  intercourse  as  well  as  for  the 
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purpose  of  coutradicting  the  witness,  who  testified  that 
plaintiff  had  employed  Palmer  to  stay  with  his  family.  It 
L<  therefore  needless  to  discuss  this  point  at  greater  length. 

If  the  testimony  of  Webb  was  incompetent  the  error  in 
admitting  it  was  cured  by  withdrawing  it  from  the  jury  and 
^ving  them  the  proper  caution  not  to  be  influenced  by  it 
in  making  up  their  verdict.  Gilbert  v.  Jame^,  86  N.  C, 
244;  McAllister  v.  McAlluter,  12  Ired.,  184;  Osborne  v. 
Wilkes,  108  N.  C,  651.  From  the  statement  of  the  case  on 
ap|)eal  it  appears  that  the  objection  to  the  testimony  of 
Morris  was  withdrawn,  though  the  exception  to  its  admis- 
sion seems  to  have  been  assigned  and  to  be  now  insisted  on 
as  error.  It  is  not  material,  however,  whether  it  can  be 
insiste^l  on  or  not.  The  request  of  the  defendant  to  be 
allowed  to  pay  the  costs  of  a  prosecution  against  Palmer 
was  in  no  sense  a  confession  of  her  guilt.  It  was  but  a 
circumstance  tending  to  show  interest  in  him  and  associa-, 
tion  with  him  and  to  corroborate  other  testimony  as  to 
adulterous  intercourse  between  the  parties.  Hansley  v. 
Hamhy,  supra. 

The  statute  protects  the  sanctity  of  the  relation  by  pre- 
venting the  disclosure  of  confidential  communications  be- 
tween husband  and  wife,  and  all  confessions  of  guilt  by 
the  parties  are  looked  upon  with  suspicion,  because  of  the 
temptation  to  resort  to  collusion,  when,  as  is  frequently  the 
case,  both  parties  desire  to  be  released  from  the  contract. 
But  a  different  question  is  j^resented  when  the  declaration 
of  a  particeps  criminis  to  the  accused  party  and  the  conver- 
sation growing  out  of  it,  though  amounting  to  an  admis- 
sion of  criminality,  is  offered,  or  when  a  command  of  a  hus- 
band to  a  wife  is  proved  by  a  third  party  in  connection 
with  evidence  of  her  disregard  of  such  command  at  the 
instance  of  an  alleged  paramour.  Whether  under  our 
statutes  now  in  force  admissions  of  guilt  by  either  huslmnd 
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or  wife  made  to  a  third  person,  and  under  such  circum- 
stances as  to  preclude  the  suspicion  of  collusion,  would  in 
any  case  be  com[)etent,  when  disconnected  with  other  evi- 
dence of  familiarity  or  improper  association,  it  is  not  nee- 
essarv  to  determine. 

For  the  reasons  given  we  think  that  there  was 

No  Error. 


EASTERN  CAROLINA  LAND,  LUMBER  AND  MANUFACTURING 

COMPANY  V.  (;EOR(tE  H.  FREY. 

Injunction — Description  of  Land — Hvcepfions  hi  Deed. 

« 

1.  Where,  in  a  patent  to  B.  setting  out  the  boundaries  of  a  grant  of  land 

in  the  year  1795,  there  is  an  exception  as  follows:  **  Within  which 
})oundarie8  there  hath  been  heretofore  granted  22,633  acres,*'  the 
exception  is  not  void  for  uncertainty  if  it  can  l)e  shown  what  land 
was  included  in  the  excei)ted  grant. 

2.  Where  it  is  found  as  a  fact  that  defendant's  land,  claimed  under  a 

patent  to  R.,  issued  in  1716,  is  within  the  outer  lx)undaries  of  the 
patent  to  B.,  under  which  plaintiff  claims,  and  that  plaintiff  has 
never  been  in  possession  of  any  part  of  defendant's  land,  but  has 
occupied  certain  portions  of  the  land  covered  by  the  B.  patent: 
Iff'ldy  that  the  plaintiff's  possession  is  constructive  only  up  to  the 
l)oundarie8  of  the  R.  patent. 

PKOCEEDiNCis  for  injunction,  removed  from  Hertford 
and  heard  before  Hoke,  ./.,  at  Fall  Term,  1892,  of  Dare 
Superior  C'ourt. 

The  Court  found  the  facts  and  rendered  judgment  as 
follows : 

1.  That  j)laintiffs  are  the  owners  of  the  lands  known  as 
the  John  CJray  Blount  i)atent,  dated  September  7th,  1795, 
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ill  which  said  patent  appears  the  following  exceptions : 
"  Within  which  bounds  there  hath  been  heretofore  granted 
22,633  acres,  and  is  now  surveyed  to  be  granted  to  Mr. 
(nM)rge  Pollock  9,600  acres,  which  begins  at  Samuel  Jackson's 
north-east  corner  of  2,000  acre  grant  on  Mill  Tail  Creek, 
and  runs  south  and  east  for  complement,  as  by  the  plat 
hereunto  annexed  doth  appear,  together  with  all  woods, 
waters  mines,  hereditaments  and  appurtenances  to  the  said 
land  belonging  or  appertaining."  And  such  exceptions 
ak)  appear  in  all  the  deeds  by  which  plaintiffs  claim  and 
hold  the  lands  included  in  said  patent. 

2.  That  defendants  introduced  and  claim  under  a  patent 
to  WiUiam  Raytield,  bearing  date  October  19th,  1716, 
which  said  land  is  in  the  outer  boundaries  of  the  Blount 
patent,  and  shows  a  line  of  deeds,  beginning  by  deed  of 
Evan  Jones  to  Joseph  Alexander,  bearing  date  December 
loth,  1766,  and  from  said  Alexander  to  defendants.  The 
d(»(Hl  from  Evan  Jones  to  Joseph  Alexander  recites  that  he 
conveys  the  Rayfield  patent  lands  to  Joseph  Alexander,  but 
there  is  no  deed  from  Ravfield  to  Jones  exhibited. 

3.  That  plaintiffs  have  occupied  and  possessed  certain  por- 
tions of  the  lands  covered  by  the  John  Grey  Blount  patent 
continuously  since  1873,  but  have  had  no  j)ossession  or 
occupation  of  the  lands  covered  by  the  Rayfield  patent. 

4.  That  in  the  last  month,  to-wit,  about  17th  of  October, 
1^J>2,  defendants,  under  their  claims,  have  entered  upon 
and  cut  timber  on  the  Rayfield  patent,  and  not  elsewhere, 
and  do  not  intend  to  cut  or  trespass  on  lands  not  included 
in  the  Rayfield  patent,  or  not  included  in  other  patents 
older  than  the  John  Grey  Blount  patent,  and  of  which 
plaintiffs  have  not  had  possession. 

5.  The  Court  finds  as  conclusion  of  law  that  the  plain- 
tiffs have  shown  no  title  real  or  apparent  to  the  lands  of 
the  Rayfield  patent,  or  other  patents  in  the  outer  boundaries 
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of  the  Blount  patent  which  antedate  said  Blount  patent, 
and  it  is  therefore  adjudged  that  the  restraining  order  here- 
tofore issued  be  and  the  same  is  hereby  dissolved  as  to  said 
lands  included  in  the  Rayfield  patent,  and  other  patents 
included  in  the  outer  boundaries  of  the  John  Grev  Blount 
patent,  and  which  antedate  said  Blount  patent,  and  as  to 
the  lands  included  in  said  Blount  patent,  and  not  included 
in  said  older  patents,  the  restraining  order  is  continued  to 
the  hearing  of  the  cause. 

From  tliis  judgment  plaintiff  appealed. 

Mfiism.  Rushee  &  BusbeCy  for  plaintiff  (appellant)^. 
McHsryt.  Grandy  &  Aydleit,  for  defendant. 

Clakk,  J.:  We  concur  with  the  Court  below  that  '*the 
j)laintitf  has  shown  no  title,  real  or  apparent,  to  the  laud 
covered  l)y  the  Rayfield  patent,  which  antedated  the  Blount 
})atent."  The  plaintiff  claims  under  a  patent  issued  to 
John  Grey  Blount  in  1795,  which  contains  this  exception: 
'*  Within  which  bounds  there  hath  been  heretofore  granted 
22,360  acres."  The  same  exception  appears  in  all  the 
deeds  which  make  up  the  plaintiff's  chain  of  title. 

The  defendants  claim  under  a  patent  for  480  acres  issued 
to  one  Kavtield  in  171G.  It  is  found  as  a  fact  that  the  Rav- 
Held  land  is  within  theouter  boundaries  of  the  Blount  patent, 
and  that  the  plaintiff  has  never  been  in  possession  of  any 
part  of  the  Rayfield  land,  though  it  has  been  in  possession 
since  1873  of  certain  portions  of  the  land  covered  by  the 
Blount  i)atent. 

The  possession  by  the  plaintifi'  of  any  land  embraced  in 
its  deed  was  constructive  possession  up  to  the  boundaries 
thereof.  But  this  deed  had  inside  as  well  as  outside  bound- 
aries. It  ex|)ressly  excepted  and  did  not  convey  land 
within   the  outside  boundaries   which  had   already  been 
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granted  when  the   Blount  patent   issued.     The  Rayfield 

patent  had  been    granted    previously,   and,  though    not 

expressly  named  in  the  Blount  patent,  id  certum  ed,  quod 

rertum  reddi  poied.     This  ease  differs  from  Waugh  v.  Rkh- 

nrrbon,  30  X.  C,  470,  where  an  exception  simply  "  of  5,000 

acres"  was  held   void  for  uncertaintv.     In  McCormick  v. 

Monroe,  46  N.  C,  13,  an  exception  like  the  present  of  *'  250 

acres  previously  granted  "  failed,  hecause  such  prior  grant 

wa^not  offered  in  evidence.     But  it  was  held  it  would  have 

l)een  ^ood  if  such   grant  had   heen  procluced     Melton  v. 

Mmday,  64  X.  C,  295.     Here,  the  prior  grant  to  Rayfield 

was  in  evidence.     Nor  is  it  material  that  there  is  a  link 

broken  in  the  defendant's  chain  of  title.     The  })laintiff  has 

failiHl  to  show  either  possession  of  or  any  title  or  color  of 

title  to  the  locm  in  quo.     It  has  no  right  to  ask  that  the 

defendants  be  restrained  from  cutting  timber  thereon. 

Nor  can  we  give  any  weight  to  the  suggestion  that  it  will 
l»e  difficult  now  to  locate  the  lines  of  the  Rayfield  patent. 
It  is  found  that  the  defendants  have  not  cut  and  do  not 
intend  to  cut  or  trespass  on  lands  outside  of  said  patent. 
The  restraining  order  was  sought  to  prevent  cutting  on  the 
Rax-field  land,  and  was  dissolved  so  as  to  permit  the  defend- 
ants to  cut  thereon.  If  thev  cut  over  the  line,  thev  will  do 
!*•  Ht  their  peril,  of  course.  No  Error. 
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M.  W.  BUFFKINS  v.  1).  KASON  AXD  WIFE. 
Claim  and  Deliveinj — Title  to  Personal  Propeiiy — Demand. 

1.  Where  E.  bought  the  interest  of  his  partner,  B.,  in  a  crop  and  agreed 

that  the  title  to  the  crop  should  be  in  B.  until  the  purchase-money, 
expenses,  etc.,  should  be  paid  by  the  purchaser:  Held^  that  the 
effect  of  Yhe  contract  was  to  place  the  title  to  the  entire  crop  in  B. 
until  the  amount  therein  specified  was  (mid,  and  hence  that  claim 
and  delivery  Ml)uld  lie. 

2.  The  denial  by  answer  of  title  alleged  in  the  complaint  dispenses  with 

the  necessity  of  proof  of  demand  before  action  brought  and  it  was 
not  error  in  the  Court  below  to  withdraw,  as  immaterial,  an  issue 
previously  submitted  to  the  jury  concerning  such  demand. 

Civil  action,  tried  at  Fall  Term,  1892,  of  Pasquotank 
Superior  C^ourt,  before  Hoke^  J. 

The  plaintiff  and  defendant  were  partners,  as  farmers 
and  stock-raisers,  for  the  year  1890,  upon  terms  set  out 
in  articles  of  partnership.  In  August  of  that  year  the 
defendant  bought  out  the  interest  of  the  plaintiff  in  the 
crop  and  executed  to  him  the  following  instrument : 

'*  I,  D.  Eason,  do  hereby  agree  to  pay  M.  W.  Buff  kins  or  his 
heirs,  on  or  before  the  1st  day  of  January,  1891,  two  hun- 
dred dollans  for  his  entire  interest  in  all  the  crops  which  I, 
the  said  Eason,  have  raised  on  the  Carver  farm  in  the  year 
1890,  except  the  grass  and  clover  patch  on  house  side;  and 
the  said  Eason  further  agrees  to  pay  all  expenses  for  working 
said  crop  and  to  [)ay  all  bills  and  accounts  for  which  the 
said  M.  W.  Buff  kins  maybe  bound  for  in  the  working  said 
crop  of  1890;  and  I  further  agree  that  the  title  to  the  said 
crop  shall  be  in  the  said  M.  W.  Buffkins  until  said  pur- 
chase-money, expense  bills,  and  accounts  are  paid  by  the 
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said  Eason.     Given  under  mv  hand  and  seal,  this  the  28th 
day  of  August,  1890.  D.  Eason,  (Seal)/' 

The  purchase-money  not  having  been  paid,  the  plaintiff 
brought  claim  and  delivery  for  the  corn  raised  on  the  farm. 
The  defendant  denied  the  plaintiff's  title  and  contended 
that  he  and  plaintiflF  were  tenants  in  common  of  the  corn 
and  that  claim  and  deliverv  would  not  lie. 

Verdict  and  judgment  for  plaintiff,    Appeal  by  defendant. 

}ie^n.  (handy  &  Aydlett,  for  defendant  (appellant). 
Xo  counsel  contra. 

Clark,  J. :  We  concur  with  his  Honor  that  the  force  and 
effect  of  the  contract  set  out  was  to  place  the  title  to  the 
entire  crop  in  the  plaintiff,  until  the  amount  therein  speci- 
fied was  paid,  and  hence  that  claim  and  delivery  would  lie. 
The  words,  "I  further  agree  that  the  title  to  the  said  crop 
shall  be  in  the  said  Buff  kins  until,*'  etc.,  admit  of  no  other 
eonjjtruction.  Thev  were  so  construed  when  the  case  was 
here  before,  110  N.  C,  264.  The  case  then  went  back 
Wause  it  did  not  appear  that  the  execution  of  the  contract 
of  ^le  was  proved.  On  this  trial  its  execution  was  admit- 
ted bv  the  defendant. 

The  allegation  in  the  complaint  of  title  to  the  corn  was 
denied  by  the  answer.  The  Court  therefore  properly  held 
that  no  demand  was  necessarv  and  committed  no  error  in 
withdrawing  an  issue,  previously  submitted,  as  to  whether 
or  not  there  had  been  a  demand  made  before  action  brought. 
Vincent  v.  Corbin,  85  N.  C,  108 ;  Waddell  v  Sicanri,  91  N.  ('., 
108;  Wiky  V.  Logan,  95  N.  C,  358. 

No  Error. 
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W.  C.  MARRIXER  <&  BRO.  v.  THK  JOHN  L.  ROPER  OOMPANY. 

Meirhamlise  Orders — Rights  of  Assignees — Interpretation  of 

Statute — ''Face  Value,^^  Meaning  of. 

1.  The  Act  of  1889,  chapter  280,  which  forbids  the  issuance  of  **  non- 

transferable"  tickets  or  scrip  to  laborers  by  their  employers  and 
requires  all  tickets  or  scrip  issued  to  laborers  for  labor  done  to  be 
**  paid  to  the  person  holding  the  same  their  face  value  by  the  per- 
son, etc.,  issuing  theeame,*'  does  not  authorize  the  assignee  of  a 
ticket  or  scrip  payable  in  merchandise  to  demand  and  receive 
payment  in  money  instead  of  in  merchandise. 

2.  The  *'  value"  of  a  thing  is  its  general  power  of  purchasing,  the  com- 

mand which  its  i>ossession  gives  over  purchasable  commodities  in 
general,  and  "  face  value  "  is  the  value  expressed  on  the  face  of  the 
writing  in  the  commodity  in  which  it  is  payable. 

3.  Statutes  restricting  or  disabling  persons  capable  of  contracting  in  the 

making  of  contracts,  being  in  derogation  of  common  right,  and 
especially  those  penal  in  their  nature,  must  be  strictly  construed. 

Civil  action,  tried  at  Special  Term,  1892,  Washington 
JSiiperior  Court,  before  Hoke,  J.,  on  appeal  from  a  Justice 
of  the  Peace,  before  whom  the  plaintiffs,  as  ti:ansferees  of 
the  payees,  brought  their  action  to  recover  in  money  the 
aggregate  value  of  certain  orders  issued  since  April,  1891, 
by  the  defendant  corporation  to  the  plaintiff's  transferors 
for  labor  done  and  payable  **  in  merchandise.'^ 

At  the  trial  in  the  Court  below  everything  was  admitted 
necessary  to  bring  before  the  Court  the  construction  of  the 
Act  of  1889,  ch.  280.  It  was  in  evidence  that  the  plaintiffs 
had  demanded  the  payment  of  said  orders  in  money,  but 
not  in  merchandise ;  and  further,  that  the  defendant  had 
always  been  and  at  the  trial  was  ready  and  willing  to  pay 
the  orders  in  merchandise  as  called  for,  which  plaintiffs 
refused  to  accept. 
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'-P^Uan  intimation  by  his  Honor  that  plaintiffs  were 
i**'t  entitled  to  recover,  the  plaintiffs  submitted  to  nonsuit 
and  appealed. 

-*''*.  L  C.  Latham,  for  plaintiffs  (appellants). 
Mr  C.  L.  Pettigreu\  for  defendant. 

31acRae,  J. :  Everything  is  admitted  in  this  ease  to  bring 
l)efore  the  Court  the  question  of  the  construction  of  the 
Act  of  1889,  ch.  280,  whether  the  assignee  of  the  order  or 
"scrip''  issued  by  defendant,  payable  in  merchandise,  is 
entitled  to  recjuire  of  defendant  payment  of  the  face  value 
of  the  .same  in  monev  instead  of  in  merchandise.  The 
language  of  the  first  section  of  the  statute  is  as  follows: 

"That  it  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation,  who  employ  laborers  l)y  the  day,  week 
or  month,  to  issue  in  payment  for  such  labor  any  ticket  or 
tickets  or  other  scrip  bearing  upon  their  face  the  words  *  non- 
transferable/ or  to  issue  tickets  or  scrip  in  any  form  that 
would  render  them  void  by  transfer  from  the  person  or 
I)ersons  to  whom  issued,  but  all  tickets  or  scrip  issued  to 
laborers  for  labor  done  shall  be  paid  to  the  i)erson  holding 
the  same  their  face  value  by  the  person  or  persons,  firm  or 
eoq><)ration  issuing  the  same." 

The  operation  of  this  statute  was  confined  to  certain 
counties  named.  By  the  Act  of  1891,  ch.  ;i7(),  its  provis- 
ioibi  were  extended  to  the  county  of  Wasliington  and  sul> 
setjuently,  as  we  are  informed,  made  general. 

It  will  not  be  neces.sarv  for  us  to  address  ourselves  to  the 
very  serious  constitutional  (juestion  how  far  it  is  in  the 
jK)wer  of  the  Legislature  to  abridge  the  contractual  rights 
of  |)ersons  sui  jut'ih,  or  attempt  to  mark  the  lines  of  public 
IKjlicy  by  which  personal  liberties  may  be  restricted.  These 
questions  arise  in  the  consideration  of  particular  cases,  and 
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must  be  met  only  when  they  are  presented,  and  then  with 
tlie  mind  of  the  Court  disposed  to  uphold  the  legislation, 
unless  it  plainly  appears  to  be  in  disregard  of  the  princi- 
ples of  liberty  guaranteed  in  the  Constitution  and  in  natural 
right. 

In  the  case  before  us  it  is  simply  a  matter  of  interpreta- 
tion of  the  meaning  of  words  where  there  is  little  room  for 
construction.  It  is  fully  admitted  that  the  orders  in  (jues- 
tion  are  transferable,  and  that  the  assignee  has  all  the 
rights  of  the  original  holder  or  payee.  The  difficulty  has 
arisen  in  the  construction  of  the  words,  '*  shall  be  paid 
to  the  person  holding  the  same,  their  face  value.^' 

If  we  may  look  to  the  caption  of  the  act  it  reads:  '*  An 
act  to  prevent  manufacturers  and  others  from  issuing  non- 
transferable tickets  or  other  scrip  in  payment  for  labor 
done."  The  language  of  the  act  itself  is  large  enough  to 
relieve  it  from  objections  which  would  apply  to  class  legis- 
lation, for  it  bears  upon  all  persons,  firms  and  corporations 
employing  laborers.  What  is  the  meaning  of  '*  shall  be  paid 
*  *  *  their  face  value ''  ?  Admitting  the  liberty  of  all 
persons,  sni  juris,  to  make  contracts  within  the  bounds  of 
public  policy,  and  therefore  the  right  of  the  employee  to 
accept  and  of  the  employer  to  give  an  order  payable  in 
merchandise  for  labor  done,  and  the  right  of  the  payee  to 
transfer  and  assign  the  same,  do  the  words  above  quoted 
change  the  contract  and  authorize  the  assignee  to  demand 
and  receive  payment  in  money  instead  of  in  merchandise  ? 

There  is  nothing  in  our  view  which  would  permit  us  to 
j)lacc  the  narrow  construction  contended  for  bj'  the  plaintiffs 
upon  this  statute  so  as  to  restrict  the  payment  to  money. 
The  word  **  pay,"  while  often  in  commercial  transactions 
meaning  satisfaction  in  money,  has  a  much  wider  signifi- 
cance in  its  ordinary  usage,  and  includes  satisfaction,  dis- 
charge, compensation.     The  only  meaning  of  **  face  value  " 
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which  occurs  to  us  is  the  value  expressed  on  the  face  of  the 
writing.  This  word  "  value ''  is  a  word  more  comprehen- 
sive than  prire,  *^  By  the  price  of  a  thing,  therefore,  we 
shall  henceforth  understand  its  value  in  monev;  bv  the 
value  or  exchange  value  of  a  thing,  its  general  power  of 
purchasing,  the  command  wliich  its  possession  gives  over 
jmrchasable  commodities  in  general."  These  are  defini- 
tions given  by  Mill  in  his  Political  Economy.  Tlie  word  is 
use<l  in  many  senses  which  might  be  illustrated,  had  we 
the  time,  but  would  serve  no  good  purpose  here. 

If  it  had  been  the  intention  of  the  act  to  confine  it  to 
money,  it  would  have  been  easy  so  to  express  it.  In  a  stat- 
ute of  the  same  character  in  West  Virginia  the  words  used 
are,  •* face  value  in  lawful  money  of  the  United  States." 
Other  words  would  have  expressed  the  plain  meaning  of 
the  Legislature  if  such  had  been  its  intention.  We  are  not 
at  liberty  to  supply  words,  unless  they  are  clearly  neces- 
sary.to  carry  out  the  spirit  and  intent  of  the  statute. 

In  this  instance  the  face  value  is  that  which  is  expressed 
<»n  the  face  of  a  paper — so  many  dollars  in  merchandise. 
To  this  the  transferee  is  entitled,  and  in  case  of  refusal  on 
the  part  of  the  drawer  or  maker  so  to  pay,  the  damage  is 
nieasure<l  in  money.  Hamilton  v.  Eller,  1 1  Ired.,  276  ;  Lackey  ^ 
V.  MHkf,  Phil.  Law,  26.  But  this,  according  to  the  admis- 
5*ion.s,  the  defendants  are  ready  to  pay.,  and  the  plaintiffs 
refuse  to  accept.  The  contract,  made  between  parties  **able 
i<>  contract,"  con.stitutes  an  agreement  that  the  obligation 
may  In*  discharged  in  merchandise,  and  the  assignee,  by 
force  of  the  statute,  is  in  no  better  position  than  the  original 
payee.  It  will  be  observed  that  this  statute  is  not  only  in 
•lerogation  of  common  right,  but  it  is  highly  penal  in  its 
nature,  the  second  section  making  it  a  misdemeanor  to  vio- 
late its  {provisions.  By  all  rules  we  must  apply  to  it  a  strict 
t'onst  ruction. 
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Every  man  of  full  age  and  sound  mind  is  at  liberty  to 
make  contracts,  and  if  made  upon  good  consideration  and 
without  fraud,  he  must  be  bound  by  them,  unless  by  statu- 
tory provision  he  is  disabled.  And  disabling  statutes  of  J;hat 
nature  should  l)e  construed  strictly,  for,  though  founded  in 
policy  and  a  just  regard  to  the  public  welfare,  they  are  in 
derogation  of  private  rights.  Smith  v.  SpoaneVy  3  Pick., 
229.  We  refer  to  the  above  case,  not  because  we  have  no 
authorities  of  our  own  to  the  same  effect,  but  simply  to  use 
the  language  which  is  so  obviously  api)ropriate  to  the  mat- 
ter l)efore  us. 

No  Error.  Affirmed. 


J.  L.  WARD  AND  WIFE  v.  THE  ALBEMARLE  &  RALEIGH 

RAILROAD  (X)MPANY. 

PraHice — hmien — Requent  for  Special  luHtrnciionH  to  Jury — 

When  Xot  in  Apt  Time. 

L  Whore,  in  an  action  for  dania^en  ainned  by  diversion  of  water  from 
it-H  rejjrnlar  channel,  the  plaintiffs  expressly  abandoned  all  claim  for 
injury  arising  fnmi  the  diversion  and  direction  of  surface-water 
ii])on  their  land,  and  when*  the  resi)onse  to  issues  already  submit- 
t4*d  would  necessarily  negative  the  idea  of  damage  by  **  surface- 
water,"  it  wiis  not  error  for  the  Judge  to  refuse  to  submit  an  issue 
I>resenting  the  (juestion  whether  the  water  diverte<l  (if  any)  waF 
rain  or  surface-water. 

2.  Re(jue.sts  for  special  instnictions  to  the  jury,  as  well  as  a  request  that 
the  Judgi*  shall  put  his  charge  in  writing,  should  l)e*  made  at  or 
before  the  dose  of  the  testimony.  This  is  the  limit  of  **  apt  time," 
as  settled  by  established  practice,  and  any  relaxation  of  the  rule 
is  in  the  discretion  of  the  trial  Judge. 

*i.  A  gtmeral  exception  to  a  charge  as  given  l)y  the  Judge  l^elow  cannot 
be  considered  in  this  (^ourt. 

4.  Damagi^s  caused  by  diversion  of  water  are  not  covered  by  the  statute 
(«»ction  liMJ?  ft  ne<i.  of  The  Code)^  providing  for  the  acquirement  of 
rights  of  way  by  mil  road  comjianies. 
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Civil  action,  tried  before  Bryan,  J.,  and  a  jury,  at  March 
Tenn,  1892,  of  Pitt  Superior  Court,  for  damages  alleged 
to  have  l^eeii  sustained  by  the  diversion  of  water  on  plain- 
tiffs* land  by  the  negligent  coiivstniction  of  defendant  com- 
pany's road-l)ed. 

Plaintiff  J.  L.  Ward  testified  as  follows  in  reference  to 
the  water-courses  on  his  land,  and  the  ponding  of  the  water 
thereon  bv  the  embankment  constructed  bv  defendant,  and 
the  damages  resulting  therefrom :  "  Live  in  Bethel,  Pitt 
county,  on  north  side  of  Albemarle  &  Raleigh  Railroad  Com- 
pany :  runs  through  my  farm ;  it  was  completed  in  1882. 
My  drain-way  was  Sugg's  branch.  Before  railroad  built 
water  went  right  away — no  trouble.  Head  of  it,  *  Howell 
Thicks.'  This  is  the  source  of  the  branch  (objected  to  by 
defendant);  it  is  several  n\iles  long ;  it  is  one  and  a  half  miles 
from  my  land.  The  branch  empties  into  Grindall  creek  one 
and  a  half  miles  below  my  land,  Sugg's  branch  average 
^idth  over  200  yards;  clear  open  run  all  the  way.  Before 
railroad  the  water  run  in  branch  half  the  year.  Depth  of 
water,  average,  one  foot,  two  feet,  or  two  and  a  half  feet.  Por- 
tion of  branch  canaled  before  war.  Before  railroad  built,  all 
(^naled.  Right  at  railroad  eight  feet  wide  ;  five  feet  above 
railroad.  Through  my  land  it  was  cut  before  railroad 
built,  since  then  channelled  out.  Low  grounds  of  Sugg's 
branch  200  yards  wide.  The  land  upon  which  I  live 
extends  above  railroad  along  the  branch  half  a  mile;  low 
grounds  200  yards  wide  ;  railroad  embankment  across  low 
grounds  about  three  feet  high.  Opening  in  embankment 
for  water  is  nine  feet.  Before  railroad  built  the  land  over- 
flowed! hardly  ever,  and  then  it  would  run  right  off;  would 
run  off  in  twenty-four  hours.  Character  of  land  along 
canal  good  land  ;  before  railroad,  has  made  eight  to  nine 
barrels?  to  acre.  Some  cleared  two  years  before,  worth  forty 
dollars  ptT  acre ;  since  railroad,  has  been  overflowed  in  ordi- 
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narv  rainy.  The  land  is  abandoned  now.  Thirty  acres 
finally  ruined.  Thirteen  acres  badly  damaged.  Before 
railroad  Sharper's  branch  emptied  below  railroad  and 
below  my  land  into  Sugg's  branch ;  now  empties  above 
embankment  400  vards,  half  between  mv  house  and  rail- 
road.  The  course  of  branch  changed  by  railroad.  The 
waters  of  Sharper's  branch,  biggest  part,  right  through  my 
field.  Have  known  Sugg's  branch  forty  years.  Half  as 
much  comes  down  railroad  as  comes  down  Sugg's  branch. 
Mighty  nigh  as  much  •  from  Sharper^s  branch  comes  down 
railroad  as  used  to  come  down  Sugg's ;  it  overflows  every- 
thing. Three  years  prior  to  1889  the  water  overflowed 
embankment  several  times  ;  (me  time  washed.  Water  was 
twenty-four  inches  higher  above  railroad  than  below  in 
1886  and  1887.  The  land  has  been  overflowed  sometimes 
three  times  in  one  month.  July  and  August  the  water  is 
held  up  four,  five  and  six  days.  Have  seen  it  several  times 
high  enough  for  me  to  swim  in  and  not  touch  bottom. 
Have  lived  on  it  fortv  vears.  The  fortv-three  acres,  real 
good  land,  average  live  barrels  to  acre  above  and  below. 
*  *  *  The  land  has  been  damaged  twentv  or  twentv- 
five  dollars  per  acre,  now  not  worth  over  one  dollar  per 
acre.  In  1882  they  closed  the  gaps  in  the  embankment, 
except  the  culvert.  I  complained  to  section  master.  He 
said  he  would  report  and  have  it  attended  to.  The  water 
ponded  because  culvert  is  not  large  enough.  I  know  where 
Sharper's  branch  is.  The  railroad  runs  across  it,  and  some 
places  runs  up  to  it.  It  is  called  Sharper's  branch  and 
pocosin.  It  runs  part  of  the  time  ;  no  well-defined  banks. 
The  water  that  runs  in  Sharper's  branch  is  rain-water,  it 
springs  up  out  of  the  earth.  It  has  two  prongs  ;  prong  on 
south  side  don't  reach  railroad.  Canal  in  Sugg's  branch 
was  finished  np  a  few  years  before  railroad  built.  I  have 
seen  canal  overflow,  but  would  run  right  off.     I  think  the 
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culvert  is  the  same  size  as  canal.  The  culvert  is  but  nine 
fwt.  I  had  no  trouble  from  Sharper's  branch  before  rail- 
r(iH(l  was  built.  Thev  cut  a  ditch  and  throvved  the  water 
ri^ht  down  on  my  field  from*  Sharper's  branch.  1  don't 
know  that  railroad  cut  anv  ditch  or  hauled  anv  dirt 
outride  of  their  right  of  way.  They  cut  into  my  ditch. 
Thev  cut  nothing  outside  of  one  hundred  feet  from  center 
of  road-bed.  Railroad  runs  through  my  land  about  500 
yards." 

The  defendant  introduced  no  testimony.  The  evidence 
ill  the  case  was  closed  about  5  o'clock  Thursday  afternoon, 
March  81,  the  counsel  for  the  defendant  a.sking  the  Court 
to  take  a  recess  until  morning,  April  1,  so  that  they  might 
prepare  for  the  argument.  Court  then  adjourned  until  9:30 
o'clock  Friday  morning,  April  1.  Sometime  during  the 
Any.  Thursday,  the  Judge  asked  the  attorneys  on  both  sides 
U)  hand  him  their  prayers  for  special  instructions,  if  they 
intended  to  ask  any,  during  the  evening. 

The  defendant  on  Friday  morning,  just  before  the  argu- 
ment commenced,  made  a  request  of  the  Court,  to  put  the 
charge  in  writing,  and  after  one  of  the  counsel  for  the 
defendant  had  spoken  and  one  of  the  counsel  for  the  jilain- 
tiffs  had  been  speaking  some  time,  handed  up  a  request  for 
twenty-five  special  instructions.  The  Judge  remarked  that 
the  HHjuest  was  not  in  apt  time.  The  instructions  were 
refused. 

After  the  jury  was  empaneled  and  before  the  testimony 
In^an,  upon  motion  of  defendant  to  dismiss  the  second 
and  third  causes  of  action,  stated  in  amended  complaint 
fornon-corapliance  with  **Rule  24"  of  the  Supreme  Court, 
iu  regard  to  the  alleging  of  two  or  more  causes  of  action, 
tlie  plaintiffs  -were  allowed  to  reform'their  complaint  by 
writing  out  their  allegations  referred  to  in  said  causes  of 
action  by  sections.     After  the  testimony  was  closed   the 
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plaintiffs  took  a  nonsuit  as  to  third  cause  of  action  stat^ 
iu  the  complaint,  and  asked  the  Court  to  withdraw  the 
sixth  issue,  as  originally  proposed,  from  the  jury,  which  was 
done.     Exception  by  defendant. 

The  issues  which  were  tendered  by  the  plaintiffs  and 
submitted  to  the  jury  by  the  Court,  with  the  exception  of 
the  sixth,  which  was  withdrawn  under  exception  by  the 
defendant,  were  as  follows  : 

1.  Are  the  plaintiffs  the  owners  of  the  land  described  iu 
the  complaint  ? 

2.  Is  Hugg  branch  a  natural  course  ? 

3.  Is  Sugg  branch  an  artificial  drainway  ibr  the  plain- 
tiffs' land? 

4.  Did  the  defendant  company  negligently  construct  its 
road  across  Sugg  branch  so  as  to  cause  the  waters  thereof 
to  pond  back  upon  the  lands  of  the  plaintiffs? 

5.  Did  the  defendant  company  negligently  divert  water- 
courses and  turn  the  same  upon  the  plaintiffs'  land  ? 

6.  Did  the  defendant  company  negligently  divert  surface- 
water  and  turn  the  same  upon  plaintiffs'  land  ? 

7.  Were  the  embankments  and  drains,  as  constructed  by 
defendant,  necessary  and  proper  for  the  safe  transportation 
of  passengers  and  freight? 

8.  Were  the  plaintif!s  guilty  of  contributory  negligence? 

9.  What  damage,  if  any,  have  the  plaintiffs  sustained? 
The  defendant  tendered  the  following  issue:   Was  the 

water  diverted  by  the  defendant,  if  any,  rain  or  surface- 
water?  which  issue  the  Court  declined  to  submit. 

Tlie  defendant  excepted  to  the  issues  as  submitted,  and  io 
the  refusal  of  his  Honor  to  submit  the  issues  tendered  by 
the  defendant. 

The  Judge  charged  the  jury  as  follows,  in  writing,  he 
having  been  requested  by  defendant  to  put  his  charge  in 
writing : 


r 
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"If  you  believe  the  evidence,  you  will  answer  the  first 

"A  water-course  is  a  stream  of  water,  including  banks,  bed 
and  water.  It  is  not  necessary  to  prove  that  water  flows 
continuoiislv.  It  may  be  drv  at  certain  seasons  of  the  vear, 
luit  at  .some  period  of  the  year  must  be  a  stream  flowing  in 
a  well-defined  channel.  If  the  jury  believe  from  the  evi- 
rleme  that  Sugg's  branch,  at  some  season  of  the  year,  had  a 
well-ilefine<l  existence  as  a  stream  by  nature,  and  not  by 
artificial  means,  and  there  was  water  to  run  in  it,  although 
it  might  be  dry  in  a  dry  time,  it  would  be  a  natural  water- 
course, and  you  should  answer  the  second  issue,  Yes ;  other- 
wise, No. 

"Occasionally,  sudden  and  temporary  outbursts  of  water 
in  time  of  heavy  showers  and  freshets,  filling  up  low  places 
and  overflowing  adjoining  lands,  would  not  be  a  water- 
course, unless  such  water  flows  off"  through  a  well-defined 
channel  which  it  has  worn  for  itself. 

-If  the  jury  believe  from  the  evidence  that  a  canal  or 
ditch  has  been  dug  so  as  to  collect  the  waters  of  yugg\s 
ijranch  and  carry  them  oft'  of  the  plaintiffs'  land,  thereby 
draining  the  same,  you  will  answer  this  issue,  Yes;  but  if 
this  water  is  not  carried  off  by  means  of  some  ditch,  canal,  or 
drain  constructed  bv  man,  then  it  is  not  an  artificial  drain- 
way,  and  vou  will  answer  the  third  issue,  No. 

"As  to  the  fourth  issue,  and  the  main  one  in  the  case,  it  is 
admitted  that  the  road  embankment  was  there  and  that  a 
culvert  Wcvs  constructed ;  defendant  savs  it  was  sufficient  and 
that  it  did  all  the  law  requires. 

'*  Now  what  is  the  truth  of  the  matter?  The  (Jourt  instructs 
you  that  it  was  the  duty  of  the  defendant  to  have  con- 
•*^tructed  its  culvert  so  that  it  would  carrv  off  the  water 
under  all  ordinary  circumstances  and  the  usual  course  of 
nature,  even  to  the  extent  of  such  heavv  rains  as  are  ordi- 
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narily  expected.  If  the  defendant  so  constructed  its  cul- 
vert that  it  was  not  sufficient  to  carry  off  the  waters  hav- 
ing  a  natural  outlet  there,  and  such  as  was  brought  down 
bv  defendant's  ditches  under  ordinary  circumstances,  that 
is,  the  usual  rain-fall,  eyen  such  rains  as  are  occasional,  and 
if  by  reason  of  the  insufficient  culyert  the  plaintiffs'  land 
was  overflowed,  or  the  water  ponded  back  on  it,  you  should 
answer  this  issue.  Yes. 

"If  the  jury  believe  from  the  evidence  that  the  culvert  is 
sufficient  to  carry  off  all  of  the  water  having  a  natural  outlet 
there,  and  such  as  was  brought,  down  there  by  the  defend-  • 
ant's  ditches,  except  in  cases  of  extraordinary  and  unusual 
rain-fall,  then  the  defendant  was  not  negligent,  and  if  the 
overflow  was  the  result  of  extraordinary  rain-fall,  you  should 
answer  this  issue,  No.  How  this  may  be  is  a  question  for 
vou. 

"  We  now  come  to  the  fifth  issue.  If  the  jury  believe 
from  the  evidence  that  the  defendant  diverted  wat^r-courses 
(the  legal  definition  has  been  given  you),  that  is,  turned 
them  from  their  natural  course  without  providing  sufficient 
canals  or  ditches  to  take  the  water  off,  and  the  same  was 
thrown  upon  the  land  of  the  plaintiff,  you  wiH  answer  the 
issue,  Yes. 

**But  if  defendant  did  divert  water-courses  and  at  the 
same  time  provided  sufficient  canals  or  ditches  upon  its  right 
of  way,  or  elsewhere,  to  take  all  the  water  from  such  water- 
courses except  that  from  an  extraordinary  and  unusual 
rain-fall,  then  you  must  answer  this  issue,  No. 

"As  to  the  damages  of  the  ninth  issue:  The  party  suing 
for  an  injury  received  can  only  recover  such  damages  as 
naturally  flow  from  and  are  the  immediate  result  of  the  act 
complained  of.  The  jury  should  be  governed  by  the 
evidence  before  them,  and  they  have  no  right  to  indulge  in 
conjectures  or  speculations  not  supported  by  the  evidence — 
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as  to  the  damages  the  jury  may  themselves  make  such  esti- 
mate from  the  facts  and  circumstances  in  proof,  and,  by 
considering  them  in  connection  with  their  own  knowledge, 
observation  and  experience  in  the  business  affairs  of  life, 
^Y  what  the  damage  is  to  the  land. 

**  Damage  to  the  land  may  be  estimated  by  comparing 
the  productiveness  when  flooded  with  its  productiveness 
when  not  flooded,  the  loss  of  the  crop  may  be  considered, 
et<.'.    »     *     ♦ 

'*The  burden  of  the  seventh  and  eighth  issues  is  upon 
the  defendant,  and  the  Court  instructs  vou  that  there  is 
no  evidence  to  sustain  them. 

"The  sixth  issue  having  been  withdrawn,  all  the  evidence 
bearing  upon  it  you  will  disregard." 

To  which  charge  the  defendant  excepted. 

The  jury  returned  a  verdict  finding  the  first,  second, 
third,  fourth  and  fifth  issues  in  the  affirmative,  and  the 
seventh  and  eighth  in  the  negative,  and  assessed  the  plain- 
tiffin'  damage  at  $860,  for  which  amount,  together  with 
i'oniii,  the  Court  gave  judgment.  From  this  judgment  the 
defendant  appealed. 

Mr.  Don  Gilliam,  for  plaintifl's. 

Mesars.  John  L,  Bridgers  and  James  E.  Moore,  for  defend- 
ant (appellant). 

MacRae,  J.:  "The  defendant  excepts  to  the  issues  as 
submitted  and  to  the  refusal  of  his  Honor  to  submit  the 
issue  tendered  by  the  defendant."  The  only  issue  tendered 
by  the  defendant  which  appears  in  the  case  is,  *^  Was  the 
water  diverted  bv  the  defendant,  if  anv,  rain  or  surface- 
water?*'  The  sixth  issue,  which  was  withdrawn  when  the 
plaintiff  took  a  nonsuit  upon  his  third  cause  of  action,  was, 
*'Did  the  defendant  company  negligently  divert  surface- 
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water  and  turu  the  same  upon  plaintiffs*  land?"  The 
plaintiffs  had  abandoned  all  claim  for  damages  by  reason 
of  the  ^diversion  and  direction  of  surface-water  upon  their 
land. 

His  Honor,  in  his  charge  upon  the  second  and  fifth 
issues,  carefully  defined  **a  water-course"  and  directed  the 
attention  of  the  jury  to  the  difference  between  it  and  mere 
surface-water;  he  repeatedly  used  the  word  ** water-course" 
and  excluded  all  idea  of  surface  drainage  or  extraordinary 
rain-fall.  It  would  not  have  simplified  the  matter  for  the 
jury  if  he  had  presented  the  question  in  the  alternative  by 
submitting  another  issue,  when  the  response  to  those 
already  submitted  necessarily  negatived  the  idea  of  damage 
by  surface-water. 

The  second  prayer  of  defendant  was  given  in  substance 
and  nearly  in  words,  and  exi)ressly  excluded  surface  drain- 
age, and  the  fifth  prayer,  which  was  given  likewise, 
excluded  drainage  caused  by  excessive  rain-fall.  His  Honor 
might  have  confined  the  issues  to  the  fourth,  fifth,  eighth 
and  ninth,  as  they  comprehended  all  the  others.  We  have 
examined  them  all  under  the  defendant's  exception.  They 
presented  every  phase  of  the  mutual  altercation  between  the 
))arties  with  great  particularity,  and,  with  the  instructions 
upon  them,  an  ordinary  juror  could  not  fail  to  understand 
the  matters  in  dispute. 

The  testimony  was  concluded  on  Thursday  evening,  and 
on  Friday  morning  just  before  the  argument  began  the 
defendant's  counsel  reijuested  his  Honor  to  put  his  charge 
in  writine:.  Bv  a  reasonable  construction  of  section  414  of 
The  (oik  the  Judge  was  entitled  to  have  this  request  made 
at  the  close  of  the  testimony  on  the  preceding  evening,  and 
if  it  had  then  been  made  he  would  have  had  the  opportu- 
nity to  j)repare  his  charge  during  the  recess  of  the  previ- 
ous night.     By  the  statute  this  re(|uest  should  be  made  at 
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or  before  the  close  of  the  evidence.  In  order  to  comply 
with  the  request,  as  he  did,  it  must  have  been  necessary  for 
the  Judge  to  write  out  his  charge,  in  which  every  word 
must  have  been  carefully  weighed,  during  the  progress  of 
the  argument,  at  which  time  he  ought  to  have  been  free  to 
listen  to  the  counsel  in  order  that  he  might,  upon  the  bet- 
ter reason,  have  been  able  to  make  such  change  as  he 
deemed  proper  in  the  prepared  instructions,  before  delivery. 
But  after  one  counsel  for  defendant  had  spoken,  and  while 
counsel  for  plaintiffs  was  in  the  midst  of  his  remarks,  the 
counsel  for  defendant  handed  up  a  request  in  writing  for 
twenty-five  special  instructions,  some  of  them  long  and 
most  of  them  requiring  careful  consideration.  It  will  be 
remembered  that  sometime  during  Thursday  the  Judge 
asked  the  attorneys  on  both  sides  to  hand  him  their  prayers 
for  siK-'cial  instructions,  if  they  intended  to  ask  any,  during 
the  evening,  not  confining  them  to  the  strict  rule,  to  pre- 
vent them  from  doing  so  at  or  before  the  close  of  the  evi- 
denee.  Let  us  consider,  and  we  trust  that  it  will  .be 
accepted  by  the  profession  as  final,  whether  these  prayers 
were  presented  in  apt  time. 

The  statute  {The  Code,  §415)  is  silent  as  to  the  time  when 
they  should  be  presented.  ** Counsel  praying  of  the  Judge 
instructions  to  the  jury  shall  put  their  requests  in  writing, 
entitled  of  the  cause,  and  sign  them.'^  Early  after  the 
adoption  of  the  Code  of  Civil  Procedure  it  became  neces- 
sary to  consider  this  section  with  relation  to  the  time  at 
which  prayers  for  special  instructions  should  be  })resented, 
and  in  Powell  v.  Railroad,  68  N.  C,  395,  it  was  intimated 
that  at  the  close  of  the  evidence  was  the  proi)er  time,  in 
onler  that  the  Judge  might  consider  them  while  arranging 
or  preparing  his  charge;  and  at  the  same  time  it  was  said 
that  thi.s  Court  did  not  mean  to  be  understood  that  counsel 
should  be  prohibited,  even  after  the  Judge  had  finished  his 
12— Vol.  112 
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instructions,  from  calling  his  attention  to  any  point  which 
he  had  inadvertently  omitted,  or  his  instructions  as  to  which 
were  not  well  understood.  These  suggestions  have  been 
generally  followed  in  their  spirit,  though  not  in  the  strict 
letter  thereof,  until  they  have  become  a  recognized  rule  of 
practice  in  our  (-ourts.  '^It  was  evidently  intended  that 
the  Judge  should  have  time  to  consider  and  prepare  his 
instructions,  and  it  is  unjust  and  unfair  to  him  to  present 
a  prayer  for  special  instructions  at  so  late  a  period  in  the 
trial  as  to  leave  him  insufficient  time  to  consider  them." 
State  V.  Itowe,  98  N.  C,  629. 

In  JState  v.  Barbee,  92  N.  C.,  820,  specially  relied  upon  by 
defendant's  counsel,  where  the  counsel  presented  a  written 
prayer  after  the  case  had  been  given  to  the  jury,  with  the 
request  to  the  Judge  that  if  the  jury  should  return  and  ask 
for  further  instructions  he  would  give  this  as  prayeil,  it 
was  said:  **In  the  order  of  procedure  in  the  trial,  the 
defendant  had  the  right  and  the  reasonable  opportunity 
to  ask  the  Court  to  give  such  instructions  before  the  issue 
wa«5  given  to  the  jury ;  after  that,  the  Court  might  in  its 
discretion  give  or  decline  to  give  them.  *  »  *  The 
defendant  must  ask  for  special  instructions,  as  of  right,  in 
apt  time  in  the  progress  of  the  trial,  else  the  Court  may 
decline  to  give  them." 

The  reas(m  for  the  adoption  of  this  time — the  close  of 
the  evidence — as  the  limit  of  apt  time  is  so  clearly  stated  by 
Mr.  Justice  Clark,  in  Posey  v.  Pattern,  109  N.  C,  455,  and  in 
MerriU  v.  Whitmire,  110  N.  C,  367,  where  all  the  cases  bear- 
ing upon  it  are  cite<l,  that  we  might  well  have  contented 
oui'selves  witli  a  simple  reference  to  the  last  named  cases. 
But  in  deference  to  the  earnest  argument  of  the  learned 
counsel  we  have  deemed  it  proper  to  say  this  much.  It 
should  now  be  considered  that  in  justice  to  the  trial  Judge 
the  practice  in  this  respect  is  settled,  and  left  in  his  hands. 
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Administered  as  our  Superior  Courts  are,  there  is  iio  danger 
of  too  strict  an  adherence  to  the  rule ;  the  inclination  is  in  a 
liberal  spirit  to  give  to  counsel  every  opportunity  consistent 
with  the  business  principles  upon  which  our  system  of  pro- 
cedure is  based,  but  there  must  of  necesity  be  some  recog- 
nized general  rule  of  practice  as  to  apt  time  by  which  the 
profession  may  understand  their  rights  and  duties  in  the 
premises. 

It  has  also  been  repeatedly  declared  by  this  Court  that  a 
general  exception  to  the  charge  as  given  cannot  be  consid- 
ered. McKinnon  v.  Morrison,  104  N.  C,  354;  Hopkins  v. 
Boicers,  111  N.  C,  175,  and  the  numerous  cases  there 
cited.  There  was  no  exception  to  the  charge  of  his  Honor 
upon  the  tirst  issuer — "  Are  the  plaintiffs  the  owners?  "  etc. — 
and  there  was  no  exception  to  the  evidence  offered  upon 
this  issue.  We  think  his  Honor  was  warranted  in  giving 
the  instruction. 

We  did  not  understand  the  question  of  jurisdiction  to 
have  been  seriously  pres.sed  by  the  learned  counsel  for 
defendant  in  his  argument.  We  are  of  the  opinion  that  the 
damages  here  claimed  are  not  covered  by  the  statute  pro- 
viding for  the  acquirement  of  rights  of  way  by  railroad 
companies  (section  1943  ef  seq.  of  The  Code).  There  is  no 
error,  and  the  judgment  is  Afhrmed. 
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the  .subscrihin^  witne^?^r5  and  the  trustee,  the  embarrassed 
eircunlstanees  of  tlie  trustar,  who  owned  little  or  no  other 
property,  his  remaining  in  po?^ses.sion  and  holding  himself 
forth  to  the  world  as  the  owner  of  the  property,  free  from 
encumbrances,  and  incurring  debts  on  the  credit  of  such 
ownership,  were  all  badges  of  fraud  which  raised  a  pre- 
sumption of  fraudulent  intent,  etc. 

For  the  plaintiffs  S.  M.  Warren,  Register  of  Deeds  of 
Wilson  county,  testified  as  follows :  ''  I  am  Register  of 
Deeds  of  Wilson  county.  I  registered  the  trust  deed  in 
controversy  in  book  29,  at  page  256.  This  deed  was  brought 
to  my  office  at  first  by  Mrs.  Brit^on,  daughter  of  the  defend- 
ant, Mrs.  King,  and  the  intestate,  January  21,  1891.  Dr. 
King,  the  intestate,  died  January  19,  1891.  I  did  not 
record  the  deed  when  Mrs.  Brit  ton  brought  it  to  me,  but 
she  took  it  off  with  her,  and  in  about  one  hour  Mr.  Peter 
Hines,  the  trustee  therein  named,  brought  it  back,  and  I 
thereupon  recorded  it.  He  waited  for  me  to  record  it  and 
took  it  with  him." 

For  the  plaintiffs  Dr.  C  E.  Moore  testified:  ^*  I  was  a 
partner  of  Dr.  King  (the  intestate).  The  partnership  con- 
tinued for  three  years,  ceasing  in  January,  1889.  I  am 
subscribing  witness  to  the  instrument.  I  did  not  know 
anything  about  its  existence  until,  after  his  death,  I  was 
called  upon  to  prove  it.  I  must  have  signed  it  as  attesting 
witness,  for  the  signature  shown  me  is  in  my  handwriting." 

Several  of  the  plaintiffs'  creditors  testified  that  they 
knew  nothing  of  the  deed  of  trust  until  after  the  death  of 
Dr.  King. 

The  defendants  introduced  by  consent  a  written  state- 
ment  from  Dr.  J.  X.  Bvnum  to  the  effect  that  he,  as  execu- 
tor  of  Fannie  Hines,  paid  to  Mrs.  King,  shortly  before  the 
execution  of  the  trust  deed,  the  sum  of  $2,061.10  and  several 
notes,  particularly  one  against  Dr.  King  him.self  for  $306. 
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Mrs.  Carrie  J.  King,  a  witness  for  the  defendants,  testified 
A^  follows : 

'*I  am  Dr.  King's  widow.  I  knew  of  the  deed  of  trust. 
In  December,  1886,  the  Doetor  seemed  to  be  worried  one 
night.  I  asked  him  what  was  the  matter  and  he  said  that 
he  owed  money  for  the  building  of  the  house  we  lived  in. 
I  told  him  I  would  loan  him  the  monev  when  Dr.  Bynum 
|wi(l  it  to  me,  provided  he  (my  husband)  would  give  me  a 
mortgage  to  secure  it.  I  turned  over  to  him  something 
over  $2,000,  in  cash,  and  the  note  that  Mrs.  Hines  had 
agaiust  him  and  that  had  been  turned  over  to  me  by 
Dr.  Bynum.  .  I  also  cancelled  a  note  that  I  held  against 
him  for  something  over  $300.  Dr.  King  asked  me  wdiom 
I  preferred  to  write  the  mortgage,  and  I  told  him  Mr.  Wil- 
liam Dorteh  of  Goldsboro,  N.  C,  and  that  I  wanted  Uncle 
Peter  Hines  for  trustee.  Mr.  Dorteh  wrote  the  mortgage 
aud  came  to  the  house  with  the  Doctor.  Mr.  Dorteh 
handed  me  the  mortgage  and  said,  ^This  is  your  property.' 
I  said,  *I  suppose  I  must  now  have  this  registered.'  He 
said,  *Just  as  you  please;  it  is  good  for  ten  years  without 
registration,  unless  you  sign  another,  which  is  registered 
iiret.'  Supposing  from  what  he  said  that  the  deed  was 
good  without  registration,  I  did  not  have  it  registered. 
Mr.  Dorteh  took  the  mortgage  and  said  he  wanted  to  see 
Mr.  Hines,  the  trustee,  and  that  he  (Mr.  Dorteh)  would  send 
the  mortgage  back  to  me.  I  received  the  mortgage  a  few 
days  after  that  from  Mr.  Dorteh,  through  the  mail.  I  put 
it  in  a  tin  box  with  my  private  papers  and  kept  it  there 
«'ver  afterwards.  The  morning  after  Dr.  King's  death 
Mr.  Britton,  who  knew  of  the  existence  of  the  mortgage, 
came  after  the  mortgage  to  have  it  registered.  Mr.  Britton 
8aw  it  next  day ;  I  gave  it  to  him.  Mrs.  Britton  brought  it 
Wk  to  me.  I  did  not  keep  the  mortgage  unregistered  to 
enable  him  to  defraud  creditors.     I  lieard  the  testimonv  of 
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Mr.  Rowland  and  Mr.  Oettinger.  The  time  was  in  1885. 
I  did  not  tell  them  that  Dr.  King  owed  nothing.  Since 
the  execution  of  the  trust  deed,  I  never  told  them  that 
Dr.  King  owed  nothing.  Mr.  Rowland  w^as  there  in  his 
last  sickness,  not  Mr.  Oettinger.  I  never  told  any  one  that 
Dr.  King  owed  me  nothing.'' 

Oross-examination. — "I  was  married  November  8, 1859.  He 
bought  the  place  during  the  war.  I  don't  know  when  he 
started  to  rebuild.  I  let  him  have  $325,  and  he  said  that 
would  do.  He  said,  *  Here  is  $5,000  in  accounts,  and  I 
don't  expect  to  collect  $500.'  He  owed,  he  said,  about 
$3,000.  After  the  Doctor  went  to  the  Legislature  his  prac- 
tice fell  off.  He  was  not  able  to  do  much.  He  went  to 
the  Legislature  two  years  before  he  died ;  he  said  he  wrote 
prescriptions,  but  did  not  furnish  much  medicine." 

Defendants  here  tendered  to  the  plaintiffs  for  cross-exami- 
nation Mr.  Britton,  Mrs.  Britton,  Mrs.  Breeden  and  Mrs. 

Carrawav. 
* 

Mr.  Britton  was  alone  cross-examined,  as  follows :  "  I 
am  a  son-in-law  of  Mrs.  King.  I  told  her  the  mortgage 
must  be  recorded.  I  was  looking  among  Dr.  King's  papers. 
I  knew  it  ought  to  be  recorded,  and  my  counsel  told  me  it 
ought  to  be  recorded.  As  for  Dr.  King's  personal  estate, 
his  accounts  amount  to  about  $17,000.  Some  of  them  are 
good;  I  should  think  I  ought  to  collect  twenty  per  cent.  I 
am  Dr.  King's  administrator.  I  had  a  number  of  claims 
presented  to  me.  I  neither  assented  nor  objected  to  them, 
I  have  not  filed  any  inventory.  I  filed  a  petition  to  sell 
land  to  make  assets." 

Upon  cross-examination  witness  said  :  "  I  looked  among 
Dr.  King's  papers  for  the  insurance  policy.  We  found  it 
on  top  of  his  desk.  Mrs.  King  said  she  had  the  last  receipt 
on  the  policy.  Looking  among  her  papers  she  said,  'Here 
is  my  mortgage.'     I  told  her  that  it  ought  to  be  registered, 
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and  that  mv  attoniev  had  so  advised.  She  said  she  could 
see  no  use  in  registering  it ;  that  Mr.  Dortch  said  any  time 
in  ten  vears  would  do." 

Upon  the  verdict  the  Court  rendered  judgment  against 
the  defendant  Carrie  J.  King  for  the  costs  of  the  action, 
and  ordered  the  deed  of  trust  to  be  delivered  up  and  can- 
celled and  the  land  to  be  sold,  etc.,  from  which  judgment 
the  defendants  appealed. 

Messrs.  J,  E.  Woodard,  O.  W.  Blount,  Batchelor  &  Devereux 
and  Jacob  Battle,  for  plaintiffs. 
Mr.  T.  W.  Strange,  for  defendants  (appellants). 

BuRWELL,  J.:  The  plaintiffs  are  creditors  of  R.  W.  King, 
deceased.  The  defendants  are  his  administrator  and  his 
widow.  The  object  of  this  action  is  to  have  declared 
fraudulent  and  void  a  deed  in  trust,  made  in  February, 
1887,  by  R.  W.  King  to  Peter  Hines,  to  secure  a  debt  of 
$2,500  due  from  him  to  his  wife.  This  deed  was  not  regis- 
tered till  January,  1891,  a  few  days  after  the  death  of  King. 

Two  issues  were  submitted  to  the  jury  (neither  party 
objecting  thereto)  as  follows : 

1.  Was  the  trust  deed  executed  and  delivered? 

2.  Was  said  deed  made  with  intent  to  hinder,  delay  or 
defraud  creditors? 

His  Honor  instructed  the  jury  to  answer  the  first  issue 
in  the  affirmative.     To  this  the  plaintiffs  did  not  except. 

The  fact  that  R.  W.  King  was  justly  indebted  to  his  wife, 
at  the  date  of  the  execution  and  delivery  of  this  deed, 
to  the  amount  thereby  secured  to  her,  does  not  seem  to 
have  been  controverted.  Indeed,  the  amended  complaint 
makes  no  allegation  that  the  debt  was  not  a  just  one  and 
avers  that  "the  defendant  Carrie  J.  King  holds  a  note 
against  her  deceased  husband,  dated  Februarv  15,  1887, 
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for  $2,500."     The  bona  fides  of  the  debt  and  the  execution 
and  delivery  of  the  trust  deed  are  thus  established. 

His  Honor  was  asked  to  charge  the  jury  that  there  was 
no  evidence  upon  which  they  could  find  that  the  deed  was 
made  by  King  with  intent  to  hinder,  delay  or  defraud 
creditors.  This  he  refused  to  do,  and  the  defendants 
excepted.     In  this  we  think  he  erred. 

When  the  indebtedness  was  admitted  or  uncontroverted 
proof  thereof  was  produced,  the  burden  rested  on  the 
plaintiffs  to  prove  the  fraud  that  they  alleged.  Hodges  v. 
Lassiter,  96  N.  C,  351 ;  Broim  v.  Mitchell,  102  N.  C,  347. 
And  it  was  incumbent  upon  them  to  prove  not  only  the 
fraudulent  intent  of  the  grantor,  but  also  the  fact  that  the 
defendant  (Mrs.  King)  had  knowledge  of  that  intent  and 
participated  in  it,  and  his  Honor  so  told  the  jury.  We  do 
not  think  there  was  any  evidence  from  which  the  jury 
could  have  inferred  either  that  King^s  intent  was  fraudu- 
lent or  that  his  wife  had  knowledge  of  such  intent,  if  it 
existed. 

If  it  is  true  that  the  husband  was  embarrassed  bv  debt 
at  the  time  of  the  execution  of  the  note  and  the  deed  in 
trust  to  secure  it,  and  that  he  had  little  or  no  property 
except  the  house  and  lot  conveyed,  these  facts,  far  from  estab- 
lishing any  wicked  or  fraudulent  intent  on  his  part,  seem 
rather  to  show  that  he  was  acting  most  properly  and  com- 
mendablv  when  he  delivered  to  his  wife  this  securitv  for 
the  repayment  of  the  money  he  then  borrowed  from  her. 
If  the  debt  was  an  honest  one,  as  is  conceded,  the  securing 
of  it  under  the  circumstances  was  most  commendable. 

Nor  does  the  fact  that  the  other  creditors  of  King,  witnesses 
on  the  trial,  knew  nothing  of  the  debt  due  from  him  to  his 
wife,  and  of  the  deed  in  trust  to  secure  that  debt,  tend  at 
all  to  establish  the  fraudulent  intent  or  the  guilty  knowl- 
edge. It  was  no  part  of  their  duty  to  tell  to  others  their 
aesources  or  liabilities. 
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Xor  can  the  withholding  of  the  deed  from  registration, 
from  it«  date  in  1887  to  1891,  be  considered  as  evi- 
dence of  a  fraudulent  intent  under  the  circumstances 
of  this  case.  The  bona  fides  of  the  debt  being  admitted, 
and  the  execution  and  delivery  of  the  deed  in  trust 
heing  established,  this  fact  lost  its  significance.  From 
the  circumstiince  that  the  deed  was  not  registered  when  it 
was  executed,  nor  for  so  long  a  time  afterwards,  the  jury 
might  have  inferred,  if  that  (juestion  had  been  before  them, 
that  the  debt  was  fictitious.  But,  in  the  absence  of  any 
allegation  to  that  effect,  and  after  the  execution  of  the  deed 
had  been  fully  proved,  the  failure  to  promptly  register  her 
rleed  was  of  no  importance  in  this  controversy,  as  there  was 
no  evidence  at  all  that,  while  so  withholding  her  deed  from 
regi.stration,  she  induced  any  one  to  give  credit  to  her  hus- 
l>and  upon  the  faith  of  his  being  the  absolute  owner  of  the 
property  on  which  she  now  claims  her  lien.  Indeed,  it 
!?eems  from  the  testimony  of  two  of  the  plaintiffs  that  she 
did  not  know  that  her  husband  owed  anv  debts,  for  she 
told  them,  when  they  visited  him  in  his  last  illness,  that  he 
owed  nothing,  and  therefore  it  would  not  be  necessary  to 
sell  the  house  and  lot  which  she  wished  her  daughters  to 
have.  This  expression  might  perhaps  tend  to  show  that 
her  debt  was  fictitious,  but  the  debt  being  admitted,  it  cer- 
tainly does  not  tend  to  show  that  she  had  knowledge  that 
her  husband,  when  he  borrowed  her  monev  and  secured  its 
repayment  by  a  deed  in  trust,  was  contriving  to  hinder, 
delay  or  defraud  his  creditors,  present  or  future. 

But  the  jurv  have  onlv  found  that  the  deed  was  made 
with  intent  to  hinder,  delav  or  defraud  creditors ;  thev  have 
not  found  that  Mrs.  King  had  knowledge  of  that  fraudu- 
lent intent.  Without  such  a  finding  by  the  jury  no  judg- 
ment should  have  been  rendered  against  her. 

Error.  New  Trial  Awarded. 
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*  E.  M.  NADAL  et  al.  v.  E.  E.  BRITTON,  Administrator  of  R.  W. 

King,  deceased,  et  al. 

(plaintiffs'  appeal). 

Fraudulent  Conveyance — Decree  Setting  Aside,  and  Ordering 
Sale — Eight  of  Holder  of  Bona  Fide  Debt  to  Share  in 
Proceeds  of  Sale. 

Upon  the  setting  aside,  as  fraudulent  and  void,  a  deed  in  tnist  made  by 
a  decedent  to  secure  a  debt  due  to  his  wife,  the  land  therein 
described  will  be  sold  and  the  proceeds  will  constitute  assets  for 
payment  of  debts,  under  section  1446  of  The  Code,  and  if  the  wife 
is  a  creditor  she  will  be  entitled  to  her  share  of  the  same.  In 
such  case  it  was  not  error  to  provide  for  her  claim  (which  was  not 
attacked)  in  the  decree  setting  aside  the  conveyance  and  establish- 
ing the  claims  of  the  attacking  creditors. 

Civil  action,  tried  at  Februarj-  Term,  1892,  of  Wilson 
Superior  Court,  before  Bryan,  /.,  and  a  jury. 

The  action  was  in  the  nature  of  a  creditor's  bill  against 
the  defendant  Britton,  as  administrator  of  Dr.  R.  W.  Kin^, 
Peter  Hines,  trustee,  and  Carrie  J.  King,  widow  of  the 
decedent  and  the  holder  of  the  note  secured  by  the  deed  of 
trust,  and  sought  to  set  aside  the  deed  as  fraudulent. 

Upon  issues  submitted  to  the  jury  they  found  that  the 
deed  of  trust  was  executed  and  delivered  and  that  it  was 
made  by  the  decedent  to  hinder,  delay  and  defraud  his 
creditors.  Judgment  was  rendered  for  the  cancellation  of 
the  deed  and  for  a  sale  of  the  land.  The  bonn  fides  of  the 
debt  secured  by  the  deed  not  having  been  denied,  it  was 
admitted  with  the  other  debts  proved  against  the  decedent 
to  share  in  the  proceeds  of  the  sale.  From  the  judgment 
in  this  respect  the  plaintiffs  appealed. 


♦Shepherd,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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For  a  full  statement  of  the  nature  of  the  action,  evi- 
dence, etc.,  see  report  of  case  between  same  parties  at  this 
Term  (defendants'  appeal). 

Messrs.  J.  E.  Woodardf  Batchelor  &  Devereux,  G.  W.  Blount 
and  Bunn  &  Battle,  for  plaintiffs  (appellants). 
Mr.  T.  W.  StranyCy  for  defendants. 

BuRWELL,  J. :  We  find  no  error  in  the  ruling  from  which 
the  plaintiffs  have  appealed.  If  the  deed  in  trust  made  by 
Dr.  King  to  secure  the  debt  due  to  his  wife  is,  at  the 
instance  of  the  plaintiffs,  declared  fraudulent  and  void,  the 
real  estate  therein  described  wnll  be  sold  and  the  proceeds 
will  constitute  assets  for  the  payment  of  his  debts.  The 
Code,  §1446.  If  his  wife  is  a  creditor,  she  will  be  entitled 
to  her  share  of  those  and  other  assets. 

No  Error. 


D.  J.  AARON  V.  THE  PIONEER  LUMBER  COMPANY. 

Service  of  Summons  on  Corporation. 

To  make  sen'ice  of  process  on  a  corporation  a  copy  of  the  same  must  be 
left  with  the  officer  of  the  company  to  whom  it  is  delivered  or 
read,  as  provided  by  sections  217  and  840  (Rule  XV)  of  The  Code. 

This  was  a  civil  action,  brought  before  a  Justice  of  the 
Peace,  for  the  recovery  of  $200  due  by  note  from  the  defend- 
ant to  the  plaintiff.  The  Constable  in  the  township  in 
which  the  defendant  company  had  its  principal  place  of 
business,  and  where  its  officers  all  resided,  served  the  sum- 
mons by  handing  it  to  the  President  and  Secretary  and 
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Treasurer  of  the  defendant  company,  which  was  read  by 
them  and  returned  to  the  Constable.  These  were  the  onlv 
officers  of  the  company.  There  was  no  copy  of  the  sum- 
mons left  with  any  officer  or  other  person  representing  the 
company.  On  the  return  day  of  the  summons  the  defend- 
ant did  not  appear,  and  on  the  hearing  the  Justice  ren- 
dered judgment  against  the  defendant  and  in  favor  of  the 
plaintiff  for  the  sum  of  $200  and  costs. 

Two  days  after  the  rendition  of  the  judgment  the  defend- 
ant, upon  affidavit  and  notice  to  the  plaintiff,  n^oved  the 
Justice  who  rendered  the  judgment  to  set  aside  said  judgment 
on  the  ground  that  there  had  been  no  service  of  the  sum- 
mons. On  the  hearing  of  said  motion  the  Justice  refused 
to  set  aside  the  judgment,  and  the  defendant  appealed 
to  the  Superior  Court,  at  the  November  Term,  1892,  of 
which,  Bryan,  Judge,  reversed  the  decision  of  the  Jus- 
tice and  set  aside  the  judgment  on  the  ground  that  there 
had  been  no  service  of  the  summons  on  the  defendant,  and 
rendered  judgment  against  the  plaintiff  for  costs.  From 
which  judgment  and  rulings  the  plaintiff  appealed  to  the 
Supreme  Court. 

Mr.  W.  C.  Munroe,  for  plaintiff  (appellant). 
Mi\  W,  R.  Allen,  for  defendant. 

Per  Curiam:  No  copy  of  the  summons  having  been 
delivered  to  the  officer  of  the  defendant  corporation  upon 
whom  the  Constable  attempted  to  make  service  of  that 
process,  no  proper  service  was  made,  for  The  Code,  §217, 
provides  that  service  of  a  summons  on  a  corporation  must 
be  by  delivering  a  copy,  and  by  section  840  (Rule  XX)  this 
applies  to  the  service  of  process  issued  from  Justice's  Courts. 

Affirmed.  No  Error. 


r 
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BiK^IEW.  KELLOGG  v.  THE  GAY  MANUFACTURING  COMPANY. 

Practice — Premature  Appeal. 

Ad  appeal  from  a  motion  to  dismise  an  action  is  premature  and  will  not 
be  entertained. 

Motion  to  dismiss  an  action  for  want  of  service  of  sum- 
mons, heard  before  Brown,  J.,  at  Fall  Term,  1891,  of  Gates 
Superior  Court. 

Motion  refused,  and  defendant  appealed. 

ile^grs.  Pruden  &  Vann,  for  plaintiff. 

Mr.  L.  L.  Smithy  for  defendant  (appellant). 

Per  ('iriam:  This  is  an  appeal  from  the  refusal  of  a 
motion  to  dismiss  an  action.  The  appeal  is  premature,  and 
cannot  be  entertained.  Mullen  v.  Canal  Company,  at  this 
Term.  Appeal  Dismissed. 


P.  I).  BROADVVELL  v.  C.  B.  RAY. 

Certiorari — Appeal — Dismissal. 

Where  a  certiorari  has  been  granted  to  an  appellant  to  complete  the 
record  by  supplying  material  evidence  that  had  been  omitted  from 
the  case  as  settled,  but  the  Clerk  of  the  Superior  Court  returns 
that  ap)>ellant  failed  to  perfect  his  appeal,  or  to  pay  fees  for  a 
transcript  of  the  record,  though  demanded,  the  appeal  will  be 
dismissed. 

Action  by  P.  D.  Broadwell  against  C.  B.  Ray.     From 
the  judgment  defendant  appealed,  and,  material  evidence 
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having  been  omitted  from  the  case  as  settled,  he  was  granted 
a  certiorari  to  complete  the  record.  To  this  the  Clerk  returns 
that  defendant  failed  to  perfect  his  appeal  or  to  pay  fees 
for  a  transcript  of  the  record. 

For  prior  report,  see  111  N.  C,  457. 

Mr.  W,  H.  Pace,  for  petitioner. 
Mr.  S.  G.  Ryariy  for  respondent. 

Per  Curiam  :  A  certiorari  was  granted  in  this  case,  111 
N.  C,  457.  To  this  the  Clerk  of  Wake  Superior  Court 
returns  that  the  defendant  failed  to  perfect  his  appeal  or  to 
pay  fees  for  a  transcript  of  the  record,  though  demanded. 

The  appeal  must  be  dismissed.  Bailey  v.  Broivriy  105 
N.  C,  127;  State  v.  Nash,  109  N.  C,  822. 

Appeal  Dismissed. 


L.  I).  GULLEY  V.  W.  J.  Y.  THURSTON. 

Judgment  Lien — Mortgage — Homestead. 

The  lien  of  a  judgment  duly  docketed  in  the  county  where  the  land  lies 
is  suj)erior  to  that  of  a  subsequently  registered  mortgage  on  land 
outside  of  the  debtor's  allotted  homestead,  and  therefore  the  pro- 
ceeds of  the  sale  of  such  land  should  be  applied  first  to  the  jwiy- 
ment  of  the  judgment  debt. 

This  was  a  proceeding  tried  upon  exceptions  to  a  home- 
stead return,  made  upon  executions  i&sued  upon  certain 
judgments  in  favor  of  L.  D.  Gulley  against  W.  J.  Y.  Thurs- 
ton, heard  at  November  Term,  1892,  of  Johnston  Superior 
Court,  before  Bryan,  J. 
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When  the  case  was  called  for  hearing  the  defendant 
W.  J.  Y.  Thurston  did  not  insist  upon  his  exception  to  the 
return  that  the  homestead  allotted  to  him  was  insufficient 
in  value,  and  it  was  agreed  that  the  allotment  of  the 
aj)j>raisers  should  stand  as  to  the  value  of  the  real  estate. 

Upon  its  heing  made  to  appear  to  the  Court  that  Ashley 
Home  was  a  mortgage  creditor  of  W.  J.  Y.  Thurston  to 
the  amount  of  about  fourteen  hundred  dollars  ($1,400), 
and  that  the  mortgage  included  all  the  homestead  allotted 
to  said  Thurston  (exccfpt  a  small  tract  of  three  acres  of  the 
value  of  one  hundred  and  seventy-five  dollars,  concerning 
which  no  question  arises),  and  also  the  excess  of  the  home- 
stead, amounting  to  eighty  acres;  and  it  being  requested 
by  the  defendant,  without  objection  by  the  plaintiff,  that 
questions  concerning  the  application  of  the  proceeds  of  the 
execution  sale  of  the  excess  should  be  determined  bv  the 
Court,  so  that  the  execution  creditor  or  the  mortgage  cred- 
itor could  safely  bid  at  the  execution  sale,  upon  motion  of 
the  plaintiff  and  without  objection,  Ashley  Ilorne  was  made 
a  party  defendant. 

The  following  are  the  facts  : 

1.  The  plaintiff  was  the  owner  of  three  judgments  against 
the  defendant  W.  J.  Y.  Thurston,  amounting,  with  interest, 
to  about  nine  hundred  and  forty  ($J>40)  dollars,  which  judg- 
ments were  dulv  docketed  in  Johnsion  countv  in  July,  1881, 
and  upon  the  executions  thereunder  this  proceeding  issued. 
That  upon  such  executions  the  hcmiestoad  of  said  Thurston 
wa«<  allotted  to  him  in  one  tract  of  land  of  three  acres, 
valued  at  one  hundred  and  seventy-five  ($17o)  dollars,  and 
almut  eighty  acres  parcel  of  another  tract  of  about  one 
liuudred  and  sixty  acres,  which  said  eighty  acres  was 
valued  at  eight  hundred  and  twenty-five  (^825)  dollars, 
leaving  an  excess  above  the  homestead  of  about  eighty 
acres. 

l;i_Vol.  112 
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2.  That  the  land  in  which  said  homestead  was  allotte<i 
is  situated  in  Johnston  county ;  that  after  the  docketing  of 
said  judgments  as  aforesaid  the  said  Thurston  and  wife 
executed  a  mortgage  deed  to  the  defendant  Ashley  Home, 
by  which  was  conveyed  the  land  embraced  in  the  said 
homestead  of  about  eighty  acres  and  the  said  excess,  the 
mortgage  being  executed  to  secure  a  debt  therein  named, 
now  about  $1,400,  and  which  was  duly  registered  in  John- 
ston county  in  1882,  subsequently  to  the  docketing  of  said 
judgments.  That  said  excess  is  insufficient  in  value  to  pay 
said  judgments  and  said  mortgage  debt. 

Upon  the  foregoing  facts  the  Court  declared  and  adjudgtnl 
that  in  any  .sale  of  the  excess  under  execution  i.ssued  upon 
said  Gulley  judgments  the  proceeds  of  said  sale,  in  excess 
of  the  expenses  of  sale,  should  be  applied — 

1.  To  the  payment  of  the  mortgage  debt  of  the  defend- 
ant Home  as  far  as  the  same  would  go  in  exoneration  of 
the  homestead  of  the  defendant  Thuraton,  and  that  the 
remainder  of  such  proceeds,  if  any,  should  be  applied  to 
the  judgments  of  plaintiff  Gulley. 

To  so  much  of  said  order  as  decreed  that  the  proceeds  of 
sale  under  execution  should  be  applied,  first,  to  the  pay- 
ment of  the  mortgage  of  the  defendant  Home,  (he  plaintiff 
CfuUey  excepted  and  appealed. 

Mr.  li.  <).  Bnrtony  for  plaintiff  (appellant). 
Mr.  F.  H.  Bmbee,  for  defendant. 

BrRWKi.L,  J.:  The  (question  presented  to  us  by  this  appeal 
is  not  what  di.stribution  of  a  fund  arising  solely  from  a 
sale  of  the  homestead  land  shall  be  made  to  a  "  home- 
steader,*' a  judgment  creditor,  having  a  lien  on  the  land 
allotted — the  enforcement  of  which  is  by  law  postix>ne<l 
till  the  termination  of  the  homestead  rights — and  a  mort- 
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gagee,  whose  mortgage  was  registered  after  the  docketing 
of  the  judgment.  That  was  the  matter  brought  to  the 
attention  of  this  Court  in  the  case  of  Leak  v.  Gayy  107  N.  C, 
468-483,  and  the  somewhat  difficult  problem  of  adjusting 
the  rights  of  the  claimants  to  the  fund  then  in  Court  was 
farther  complicated  by  the  fact  that  the  homestead  land, 
sold,  as  it  had  been,  so  as  to  pass  a  good  title  thereto,  had 
brought  much  more  than  one  thousand  dollars,  the  limit 
established  by  the  Constitution,  and  that  all  parties  seem 
to  have  agreed  that  the  homesteader  should  have  the  present 
value  of  his  homestead  right  absolutely  in  lieu  of  land  or 
money  to  be  umd  while  his  homestead  rights  continued, 
and  when  those  rights  ended  to  be  applied  to  the  liens 
thereon  according  to  their  priorities. 

The  question  which  is  presented  by  this  appeal  is,  Which 
has  a  superior  lien  on  land  of  the  debtor  outside  of  his 
nUotted  homestead,  his  judgment  creditor  whose  judgment 
ha.'^  been  duly  docketed,  or  his  mortgagee  whose  mortgage 
was  executed  and  registered  after  the  docketing  of  the  judg- 
ment ?  A  bare  statement  that  under  the  law  {The  Code,  §435) 
the  docketing  of  a  judgment  creates  a  lien  on  all  the  land 
of  the  debtor  in  the  countv  where  docketed  from  the  date 
of  the  docketing,  and  that  a  mortgage  is  a  lien  only  from 
the  registration,  would  seem  to  be  a  sufficient  answer  to 
this  question.  It  cannot  be  that  the  act  of  a  debtor  and  a 
third  party  can  impair  or  destroy  the  rights  of  the  judg- 
ment creditor  as  to  the  excess  over  the  homestead. 

We  will  not  feel  called  upon  to  discuss  the  case  of  Lea/c 
V.  Gay,  supra,  as  it  was  insisted  by  the  counsel  of  the  par- 
ties to  this  appeal  that  we  should  do,  until  we  have  again 
l)efore  us  a  controversy  like  that,  over  a  fund  arising  from 
a  sale  of  an  allotted  homestead.-  It  should  be  borne  in 
mind,  however,  that  expressions  in  the  opinion  filed  in 
that  case  as  to  the  right  of  a  judgment   creditor  and  a 
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junior  mortgagee  are  to  be  read  and  considered  in  the  light 
of  the  facts  of  the  case  then  to  be  determined. 

The  judgment  of  the  Court  should  have  directed  the 
Sheriff  to  sell  the  excess  over  the  homestead  and  apply  the 
proceeds  on  the  execution  in  his  hands  in  favor  of  the 
plaintiff.  Error. 


i\  \\  VANSTOHY  V.  A.  (i.  THORNTON. 

Evidence — Homestead,  Assujnahility  of — Lien  of  Docketed 
Judgment — Mortgage  Lien — Priorities. 

1.  It  in  not  error  on  the  part  of  the  Judjtre  below  to  refuse  to  submit  an 

issue  offered  by  a  party  ujwn  whom  the  burden  rests,  where  there 
is  no  evidence  to  support  it. 

2.  In  an  action  by  one  member  of  a  linn  against  another,  a  ret'eiver  was 

apiK)inted.  He  was  directed  to  pay  a  judgment  against  the  fimi 
out  of  the  partnership  assets  in  his  hands.  He  failed  to  do  so : 
Heldy  that  the  judgment  might  be  enforced  against  the  individual 
proiKirty  of  the  partner  at  whose  instance  the  receiver  was 
ai)pointed,  it  not  appearing  that  the  failure  of  the  receiver  to 
satisfy  the  judgment  was  due  to  any  act  or  default  of  the  creditor. 

;J.  A  docketed  judgment  is  a  lien  on  all  the  land  of  the  debtor  in  the 
county  where  docketed  from  the  date  of  the  docketing,  and  the 
creditor  may  presently  enforce  the  same  on  all  the  debtor's  land 
outside  of  the  homestead  boundaries,  but  must  await  the  termina- 
tion of  the  homestead  estate  to  subject  the  land  to  which  it  per- 
tains, and  no  act  of  the  debtor  can  change  or  impair  the  creditor':* 
rights  under  such  lien.     {Leak  v.  <?</.(/,  107  N.  C,  468,  overruled). 

4.  The  homestead  right,  estate  or  "advantage"  is  salable  or  assignable, 
and  the  purchaser  can  hold  the  land  to  which  it  pertains  to  the 
exclusion  of  an  ordinary- senior  judgment  creditor  until  that  right, 
estate  or  "advantage"  terminates.  [Adrian  v.  Shgu\  82  N.  C, 
474;  JoucH  v.  Briiton,  102  N.  (\,  KUJ;  IxuifW  Bichardson,  104  N.  (\, 
()42;  TA)ug  v.  U7?/Avr,  lOo  N.  C,  IK),  and  other  cases  of  similar 
imi)ort  cited  and  approved.  Dirtum  in  Fleming  v.  (irahnmj  110 
N.  (\,  374,  withdrawn,  Clark,  J.,  dissenting). 
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•V  A  judgment  debtor  who,  subsequent  to  the  docketing  of  the  judgment 
and  with  the  joinder  of  his  wife,  if  married,  mortgages  land, 
includiDg  his  homestead,  and  fails  to  pay  the  judgment  and  mort- 
jrage  debts,  loses  his  land  outside  of  the  homestead  because  it 
luast  be  devoted  to  the  discharge  of  the  judgment  lien ;  he  also 
loses  his  right  to  use  the  homestead  land,  because  by  proper  deed 
he  has  assigned  it  to  the  mortgagt^  who  acquired  all  his  rights  to 
the  homestead  estate  or  "  advantage." 

fi.  Therefore,  where,  in  an  action  to  which  a  judgment  creditor,  junior 
mortgagees  and  the  judgment  debtor  were  all  parties,  and  the  pur- 
pose of  which  was  to  foreclose  the  mortgages  as  well  as  to  re-ap- 
praise and  re-allot  the  homestead  by  reason  of  improvements  having 
been  put  thereon  making  it  worth  much  in  excess  of  $1,000,  it 
UTis  consented  that  the  land  should  be  sold  and  the  fund  distrib- 
uted by  the  (*ourt  according  to  the  respective  claims  and  liens  of 
the  parties,  and  it  was  further  conceded  that  the  land  would  sell 
for  more  than  $1,000,  and  that  the  excess  over  that  sum  should 
represent  what  the  land  outside  of  the  homestead  would  have 
brought  if  the  homestead  had  been  actually  allotted  and  the  excess 
sold:  Held,  (1)  that  such  excess  must  be  applied  on  the  judgment 
which  was  docketed  prior  to  the  registration  of  the  mortgages ; 
«2)  that  the  sum  of  $1,000,  which  represents  the  newly  allotted 
homestead,  remains  subject  to  the  lien  of  so  much  of  the  judg- 
ment as  may  not  be  satisfied  by  the  application  of  the  excess  over 
11,000  of  the  proceeds  of  the  sale,  but  it  cannot  be  applied  to  the 
eatiefiu'tion  of  such  lien  until  the  termination  of  the  debtor's 
exemption  rights  ;  (3)  until  such  termination  tlie  fund  represent- 
ing the  homestead  will  be  investt^d  under  direction  of  the  Court, 
and  the  interest  accruing  thereon  will  be  applied  on  the  mortgage 
debts  according  to  the  priority  of  liens,  and  any  remainder  of  the 
rftrpnn,  after  paying  off  the  judgment,  will  be  used  to  pay  off  any 
balance  remaining  due  on  the  mortgages.     (Ct.ark,  J.,  dissenting). 

r.  Tlie  Courts  having  no  rule  by  which  to  determine  the  present  value  in 
cash  of  exemption  rights,  the  present  division  of  a  fund  represent- 
ing such  exemption,  if  desired,  must  be  attained  by  arbitration  or 
agreement  among  the  claimants. 

Civil  action,  tried  before  Winston,  J.,  at  November  Term, 
1^92,  of  CcMBERLAKD  Superior  Court. 

This  is  the  same  cause  tried  on  demurrer  (110  N.  C,  10). 
The  demurrer  having  been  overruled,  the  defendant  put 
ill  an  answer;    and  certain  other  persons,  to-wit,  H.  W. 
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Lillv  and  R.  T.  Grav,  executors  of  E.  J.  Lillv,  W.  P. 
Wemvess,  H.  W.  Lillv  and  C.  L.  Bevil,  and  W.  A.  Van- 
story,  all  mentioned  in  the  answer  as  mortgagees  of  defend- 
ant Thornton^s  homestead  propertj^  sought  to  be  subjected 
to  the  plaintiff  ^s  debt,  were,  on  their  motion,  allowed  to 
come  in  and  were  made  parties  defendant,  and  adopted  the 
answer  of  Thornton. 

The  following  issues  were  submitted  to  the  jury : 

1.  Is  the  plaintiff  the  owner  of  the  debt  sued  on? 

2.  What  is  the  value  of  the  property  sued  for? 

On  submitting  these  issues  his  Honor  remarked  that  if, 
in  the  progress  of  the  trial,  additional  issues  were  deemed 
proper  by  the  Court,  they  also  would  be  submitted. 

Plaintiff's  debt  was  a  judgment  rendered  in  his  favor 
against  J.  A.  Lambeth  and  A.  G.  Thornton,  in  an  action 
brought  by  Thornton  against  Lambeth  to  close  a  partner- 
ship between  them,  and  for  an  account  and  settlement,  in 
which  action  C.  P.  X'^anstory,  a  creditor  of  the  firm,  was 
admitted  to  be  made  a  party  defendant,  and  recovered  judg- 
ment for  $978.20  with  interest  from  1st  April,  1887,  which 
was  duly  docketed  6th  May,  1889,  in  Cumberland  Superior 
Court.  In  the  same  action  judgment  was  rendered  in  favor 
of  Thornton  against  Lambeth  for  $595.56.  Neill  McQueen, 
Sheriff  of  Cumberland  county,  had  been  appointed  receiver 
in  the  cause,  to  take  charge  and  collect  the  partnership 
effects — and  in  favor  of  Vanstory  it  was  adjudged  by  the 
(•ourt: 

''  That  C.  P.  Vanstory  recover  of  said  partnership  of  J.  A. 
Lambeth  and  A.  G.  Thornton,  trading  as  J.  A.  Lambeth, 
the  sum  of  $978.20,  with  interest  from  April  1st,  1887.  The 
receiver  will  pay  over  to  said  C.  P.  Vanstory  the  sum  of 
money  in  his  hands  not  in  excess  of  costs  and  expenses.'' 
Thornton  v.  Lambeth,  103  N.  C,  86. 
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McQueen  died  in  office  without  complying  with  the  order 
(»f  the  Court,  so  that  Vanstory  received  no  part  of  the  part- 
nership funds,  neither  has  he  realized  anything  under  an 
execution  issued  upon  his  judgment. 

A.  G.  Thornton,  defendant  in  present  case,  during  the 
progress  of  the  trial  offered  evidence  tending  to  prove  that 
at  the  time  of  Sheriff*  McQueen's  death  there  was  in  his 
hands,  as  receiver,  after  deducting  all  charges,  the  sum  of 
$575.75  of  partnership  funds  applicable  to  plaintiff' 's  judg- 
ment, to  which  Vanstorv  was  entitled  under  the  order  of 
the  Court,  and  the  defendant  A.  G.  Thornton  asked  his 
Honor  to  submit  a  third  issue  to  the  jury  arising  under  the 
first  article  of  the  answer,  viz.: 

3.  Whether  the  plaintiff^'s  judgment  was  satisfied  in 
whole  or  in  part,  and,  if  in  part,  to  what  amount  ? 

The  contention  of  defendant  was  that,  whether  that  sum 
was  received  or  not  by  Vanstory,  yet,  being  in  the  hands 
of  the  receiver,  under  the  control  of  the  Court,  and  ordered 
to  be  paid  upon  the  Vanstory  judgment,  there  was  a  satis- 
fection  of  the  judgment  pro  tanto  and  an  exoneration  of  the 
defendant's  homestead  to  that  extent. 

His  Honor  dissented  from  this  view  of  the  law,  refused 
to  .Hubmit  the  proposed  issue,  and  excluded  the  evidence  as 
immaterial. 

Defendant  A.  (i.  Thornton  excepted. 

The  jury  responded  to  the  first  issue,  "Yes";  and  to  the 
second  issue,  **  More  than  the  homestead.^^ 

A  new  trial  was  asked  for  by  defendant  Thornton  on 
account  of  alleged  error,  as  to  which  exception  was  taken 
and  noted  on  the  trial. 

Motion  for  new  trial  refused.  Judgment  signed  and 
entered  of  record,  conforming  to  the  precedent  in  Leak  v. 
daj,  107  N.  C.,  468.  To  this  judgment  the  .defendant 
Tliomton  excepted,  claiming  that  after  the  payn^ent  of  the 
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costs  and  mortgage  debts,  no  part  of  the  funds  arising  from 
the  sale  of  his  homestead  should  be  paid  to  the  plaintiff, 
but  the  balance  should  be  paid  to  him.  Exception  over- 
ruled, and  defendant  Thornton  appealed. 

The  plaintiff  also  excepted  to  the  judgment,  and  appealed. 
His  exception  is  sellout  in  the  opinion. 

The  following  is  the  judgment  appealed  from  : 

**  This  cause  having  been  brought  to  a  trial  before  the 
Judge  and  a  jury  at  the  present  term,  and  the  jury  having 
found  that  the  house  and  lot  in  Favetteville,  claimed  as  a 
homestead  by  the  defendant,  is  worth  more  than  $1,000  in 
value : 

"  It  is  considered  and  adjudged  by  the  Court  that  said 
property  be  exposed  to  public  sale  by  commissioners  here* 
inafter  appointed  by  the  Court,  for  cash,  the  homesteader 
electing  cash  instead  of  land,  after  four  weeks*  advertise- 
ment in  the  Favetteville  ObseiTcr.  at  the  court-house  door 
in  Fayetteville,  who  shall  apply  the  proceeds  of  sale  to  the 
payments  of  the  debts  of  the  defendant,  A.  G.  Thornton, 
as  mentioned  in  the  i)leadings,  in  the  following  order  of 
priority,  after  paying — 

'^UrM — The  costs  of  this  cause. 

''Second — ^The  mortgage  debt  due  the  estate  of  E.  J.  Lilly, 
deceased,  to  his  executors,  R.  T.  Gray  and  H.  W.  Lilly,  to 
secure  note  of  A.  (1.  Thornton,  payable  to  E.  J.  Lilly,  for 
$400,  dated  30th  September,  1889,  payable  sixty  days  after 
date. 

''Third — The  mortgage  debt  due  the  estate  of  E.  J.  Lilly, 
deceased,  to  his  said  executors,  to  secure  note  of  A.  G.  Thorn- 
ton, payable  to  E.  J.  Lilly,  for  $100,  with  interest  from  4th 
October,  1889,  at  eight  per  cent. 

"Fourth — ^The  mortgage  debt  due  the  estate  of  E.  J.  Lilly, 
deceased,  to  his  said  executors,  to  secure  note  of  A.  G.  Thorn- 
ton, payable  to  Yj.  J.  Lilly,  for  $100,  payable  thirty  days 
after  date — :Jd  DcK^ember,  1889. 
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"Fifth — The  mortgage  debt  payable  to  W.  P.  Wemyss, 
transferred  to  H.  W.  Lilly,  to  secure  note  of  A.  G.  Thornton, 
for  |60,  dated  16th  December,  1889,  payable  twenty-five 
(lavs  after  date,  secured  by  mortgage  of  same  date  by  A.  G. 
Thornton  and  wife,  Elsie. 

^'Sixth — ^The  mortgage  debt  due  to  H.  W.  Lilly,  to  secure 
note  of  A.  G.  Thornton  to  H.  W/.  Lilly  for  $625,  dated  26th 
Febraarj%  1890,  due  twelve  months  after  date,  with  interest 
after  date  at  eight  per  cent.  Mortgage  executed  by  A.  G. 
Thornton  and  wife,  Elsie,  26th  February,  1890.  Proved 
and  registered  27th  February,  1890. 

'\Sevmth — The  mortgage  due  to  C.  L.  Bevil  and  W.  A. 
Vanstory,  to  secure  note  of  $311,  dated  27th  May,  1890, 
due  1st  October,  1890. 

''Eighth — After  payment  of  the  foregoing  mortgage  debts 
the  commissioners  shall  reserve  for  the  defendant  A.  G. 
Thornton  his  homestead  interest  to  the  amount  of  $1,000, 
should  there  be  so  much  left,  the  annual  interest  upon  which 
sum  to  be  paid  to  him  during  life,  and  to  his  widow,  should 
his  wife  survive  him,  during  her  life  and  the  minority  of 
their  youngest  child. 

''Ninth — The  judgment  of  plaintiff  against  the  defendant, 
docketed  6th  May,  1889,  for  $978.20,  with  interest  from  1st 
April,  1887,  and  costs  thereon,  $14,  should  there  be  so 
much  left. 

''Tenth — The  residue,  if  any,  to  be  paid  to  defendant. 

"R.  P.  Buxton  and  Thomas  H.  Sutton  are  appointed  com- 
mii^sioners  of  sale.     Commissions  five  per  cent. 

"The  respective  parties  are  allowed  to  bid  to  the  extent 
of  their  respective  interests  without  paying  cash,  except  so 
far  as  will  meet  the  costs  and  prior  claims  in  the  order 
mentioned." 

Mr,  T.  H.  Sutton,  for  plaintiff. 
Mr.  R.  P,  Buxton,  for  defendant. 
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BuRWELL,  J.  :  This  case  comes  to  us  upou  the  appeal  of 
the  plaintiflF,  who  is  the  judgment  creditor,  and  of  the 
defendant  Thornton,  who  is  the  judgment  debtor.  The 
mortgagees,  who  have  come  into  the  action  of  their  own 
motion,  since  it  was  last  before  the  Court  (110  N.  C,  10), 
and  have  been  made  defendants  and  have  adopted  the 
answer  of  the  defendant  Thornton,  did  not  appeal. 

We  will  first  consider  the  refusal  of  his  Honor  to  submit 
the  issue  tendered  by  Thornton  relative  to  the  alleged  pay- 
ment, in  whole  or  part,  of  plaintiff's  judgment. 

This  issue  was  tendered  bv  him  with  the  evidence  which 

ft. 

he  insisted  tended  to  establish  that  such  payment  had  beeu 
made.  He  did  not  contend  that  he  could  produce  other 
evidence  bearing  upon  it.  It  would  have  been  an  idle 
thing  to  submit  such  an  issue,  the  burden  of  which  was 
upon  defendant,  and  at  the  same  time  t^ll  the  jury  that 
defendant  had  no  evidence  to  support  it. 

And  his  Honor  correctly  decided  that  the  facts  put  in 
evidence  did  not  prove  that  any  payment  had  been  made 
on  the  judgment,  or  that  it  had  been  satisfied  in  whole  or 
in  part.  There  was  no  offer  to  prove  that  plaintiff  had 
actuallv  received  from  the  receiver  in  Thornton  v.  Lambeth 
(103  N.  C,  86)  any  money  to  be  applied  on  this  judgment, 
or  that  his  failure  to  get  it  was  due  to  his  own  fault  or  neg- 
ligence. That  receiver  was  appointed  at  the  instance' of 
the  defendant  to  take  charge  of  the  partnei*ship  assets 
(Thornton  v.  Lambeth,  supra),  and  if,  without  any  neglect  on 
his  part,  the  plaintiff  failed  to  get  what  the  judgment  of 
the  Court  in  that  cause  directed  the  receiver  to  pay  him,  the 
loss  must  fall  on  the  defendant  (the  plaintiff  there),  whose 
duty  it  was  to  see  that  the  money  he  owed  was  in  fact  paid. 

Th^  amount  due  to  plaintiff  on  his  judgment  being  thus 
fixed,  we  come  to  the  consideration  of  his  exception  to  the 
judgment,  which   is  as  follows:    **To  this  judgment  the 
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plaintiff,  (•.  P.  Vanstorj',  excepted,  claiming  that  after  the 
|»ayment  of  costs  his  judgment  for  $978.20,  with  interest 
from  April  1,  1887,  docketed  May  6,  1889,  was  entitled  to 
priority  over  all  the  mortgage  debts,  being  older, .  and 
should  be  paid  in  full  before  any  of  the  proceeds  of  sale 
should  be  applied  to  any  of  said  mortgages.'' 

And  in  this  connection  we  will  also  consider  the  defend- 
ant's exception  to  this  judgment,  "claiming  that  after  the 
payment  of  the  costs  and  mortgage  debts,  no  part  of  the 
fund  arising  from  the  sale  of  his  homestead  should  be  paid 
to  the  plaintiff,  but  t!ie  balance  should  be  paid  to  him." 

The  land,  a  sale  of  which  is  ordered  by  the  judgment 
apf)ealed  from,  was  allotted  to  the  defendant  Thornton  as  his 
homestead  in  April,  188r>.  The  relief  which  the  plaintiff 
(li'Qiands  is  that,  for  reasons  set  out  in  his  complaint,  there 
should  be  "a  re-apprais:jment  and  re-allotment  of  the  land 
and  improvements  of  the  defendant,  to  the  end  that  the 
excess  of  the  homestead,  if  any,  be  ascertained,  and  be  sub- 
jected to  the  satisfaction  of  plaintifif's  judgment.'' 

It  seems  to  have  been  conceded  bv  the  eminent  counsel 
of  the  defendant  that  under  the  law  as  declared  when  this 
cause  was  here  on  demurrer  (110  N.  C,  10),  and  the  allega- 
tions of  the  complaint  and  answer,  and  the  findings  of 
the  jury,  the  plaintiff  was  entitled  to  have  the  re-appraise- 
ment and  re-allotment  demanded  by  him.  We  wish,  how- 
ever, to  expressly  exclude  the  conclusion  that  a  re-allotment 
should  be  decreed  in  suits  like  this  one,  upon  the  finding 
of  the  jury  that  the  allotted  land  is  worth  *'more  than  a 
homestead";  that  is  to  say,  more  than  one  thousand  dol- 
lars. To  accomplish  that  result,  much  more  must  be  estab- 
fehed  by  the  plaintiff,  according  to  the  opinion  filed  by  the 
late  Chief  Justice  Merrimon  in  this  cause  (supra),  to  which 
we  adhere. 
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Assuming,  then,  tluit  the  parties  to  this  action  (which,  by 
the  presence  of  the  defendant  mortgagees,  has  become  a 
suit  to  foreclose  their  mortgages  as  well  as  to  re-appraise 
and  re-allot  the  homestead  upon  the  demand  of  the  plaintiff, 
and  for  the  reasons  set  out  in  his  complaint)  have  consented 
that  a  sale  of  the  whole  lot  shall  be  made,  the  purchaser 
acquiring  a  title  free  from  all  of  their  claims  or  liens,  and 
that  their  respective  claims  to  the  fund  to  be  brought  into 
court,  the  proceeds  of  the  sale,  shall  be  measured  and 
determined  by  their  respective  claims  and  liens  on  the 
land,  we  are  required  to  determine  how  that  fund  shall  he 
distributed. 

This  agreement,  or  concession,  of  the  parties,  that  a  sale 
of  the  whole  lot  shall  be  made  without  a  re-allotment  of  the 
homestead  of  Thornton,  involves,  of  course,  the  further  con- 
cession or  agreement  that  what  the  lot  brings  over  one  thou- 
sand dollars  shall  represent  what  the  excess  over  the  home- 
stead would  have  brought  if  the  homestead  had  been  riMil- 
lotted,  and  the  excess  had  then  been  sold,  and  it  also  involves 
the  further  concession  or  agreement  that  the  re-allotted 
homestead  would  have  sold  for  one  thousand  dollars. 

If,  therefore,  after  the  payment  of  the  costs  (to  the  pay- 
ment of  which,  first,  no  party  excepts)  there  shall  remain 
more  than  one  thousand  dollars,  that  excess  will  rei>resent 
and  stand  in  the  place  of  the  portion  of  the  lot  which,  upon 
a  re-appraisement,  would  lie  outside  of  the  homcstea<l 
boundaries,  and  this  excess  of  the  fund  over  one  thousand 
dollars  (the  homestead)  must  be  applied  on  the  plaintiff's 
judgment,  for  it  was  docketed  before  any  of  the  mortgages 
were  registered,  and  it  is  a  first  lien  on  this  exce.ss  {Gulley 
v.  Thurston,  at  this  Term),  enforceable  now  because  of  the 
re-allotment  of  defendant's  homestead.  The  statute  {The 
Code,  §43'"))  makes  a  docketed  judgment  a  lien  on  all  the 
land  of  the  debtor  in  the  countv  where  it  is  docketed  from 
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the  (late  of  the  docketing,  and  the  creditor  may  immedi- 
ately enforce  his  lien  so  acquired  on  all  the  debtor's  land 
outside  of  the  boundaries  of  the  homestead.  Such  are  his 
rights.  They  are  plain  and  unmistakable.  No  act  of  the 
debtor  can  change  them,  or  in  any  degree  impair  them.  To 
hold  otherwise  would  be  to  displace,  by  our  decision,  a  lien 
given  by  the  statute,  and  to  put  it  in  the  power  of  a  judg- 
ment debtor  to  deprive  his  diligent  creditor  of  the  fruits 
of  his  diligence. 

We  hold,  of  course,  that  if,  after  the  full  payment  of 
plaintiff's  judgment,  any  part  of  this  excess  shall  remain, 
it  shall  be  applied  on  the  mortgage  debts  according  to  their 
[priorities. 

This  brings  us  to  determine  what  disposition  shall  then 
be  made  of  the  homestead  money,  the  sum  which  repre- 
s(Mits  and  stands  in  the  place  of  the  newly  allotted  home- 
stead, and  to  which  none  of  the  parties  waive  any  of  their 
claims  or  modify  in  any  degree  their  legal  rights. 

We  must  first  discu.ss  the  relation  of  the  plaintiff  to  this 
fund,  for  it  mav  be  that  the  excess  over  one  thousand  dol- 
lars  will  not  be  sufficient  to  pay  all  costs  and  his  judgment. 

In  some  States  a  docketed  judgment  creates  no  lien  on 
tlie  homestead  land,  but  in  this  State  such  a  judgment 
creates  a  lien  on  all  the  land  of  the  debtor,  both  that  out- 
side of  the  homestead  boundaries  and  that  within  those 
boundaries,  the  only  difference  being  that  the  lien  on  tluit 
which  is  within  the  homestead  boundaries  is  not  enforceable 
by  execution  or  other  final  process  until  there  has  come 
about  in  some  wav  a  termination  of  the  debtor's  constitu- 
'tional  exemption  rights  in  this  land,  which  rights,  vested  in 
him  by  the  organic  law,  may  be  prolonged  after  his  death  for 
the  benefit  of  his  widow  in  some  instances  and  in  some  for 
the  benefit  of  infant  children.  As  we  have  said,  he  cannot 
now  enforce  his  lien  on  the  homestead  land,  Imt  his  deV)t()r 
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cannot  di.splaee  that  lien  by  any  act  of  his.  It  is  fixed  on 
the  land  by  law,  and  this  Court  can  only  recognize  and  at 
the  proper  time  enforce  it. 

We  conclude,  therefore,  that  the  plaintiff  has  a  lieu  on 
this  fund  ($1,000)  for  the  payment  of  such  part  of  his  judg- 
ment as  is  not  satisfied  bv  the  excess  over  the  homestea<l 
money,  but,  if  the  other  parties  interested  in  this  fund  .so 
insist,  he  must  await  the  termination  of  Thornton's  exemp- 
tion rights  in  this  fund  before  he  can  get  for  his  own  use 
any  part  of  it.  When  those  rights  have  terminated,  sudi 
part  of  this  principal  fund  as  may  be  necessary  will  l)e 
applied  to  the  satisfaction  of  the  plaintiff's  judgment.  In 
the  meantime  it  will  be  invested  as  the  Superior  Court  of 
Cumberland  County  may  direct,  and  the  interest  accruing 
thereon  will  be  applied  on  the  mortgage  debts,  paying  the 
senior  mortgage  first  and  then  the  next  oldest,  and  so  on. 
Any  remainder  of  the  corjms  after  satisfaction  of  the  judg- 
ment will  be  used  to  pay  off  any  balance  then  due  on  the 
mortgage  indebtedness.  The  defendant  Thornton  can  have 
no  part  of  this  fund  until  both  the  judgment  and  the  mort- 
gages are  paid  off  in  full.  He  loses  the  land  outside  of  his 
re-allotted  homestead,  because  it  must  be  devoted  to  the  dis- 
charge of  the  judgment  lien  thereon.  He  loses  his  right  to 
use  the  homestead  land  or  the  money  that  stands  in  its  place, 
because  by  proper  deeds  he  and  his  wife  have  assigned  that 
land  to  the  mortgagees;  thereby  they  acquired  all  his  rights 
to  this  lot,  his  homestead  estate  therein,  as  it  is  .sometimes 
called.  Adrian  v.  Shaw,  82  N.  C,  474;  Simpson  v.  Houston, 
97  N.  C,  344.  Therefore  they  take  his  place  in  relation  to 
the  fund  ($1,000)  which  stands  in  lieu  of  the  exempt  land, 
and  must  be  allowed  to  hold  that  place  to  the  present  exclu- 
sion of  the  judgment  creditor. 

We  feel  bound  to  follow  the  decisions  cited  above,  and 
others  of  like  import  made  by  our  distinguished  predeces- 
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sors,  because  rights  have  been  acquired  and  contracts  have 
bwn  made  on  the  faith  of  those  adjudications.  To  disturb 
them  at  this  late  day  would  bring  about  confusion  and 
cause  injustice  in  many  instances.  We  prefer  to  recall  the 
dida  in  Fl^fming  v.  Graham,  110  N.  C,  374,  which  seem  in 
conflict  with  those  older  cases. 

We  are  not  unmindful  of  the  fact  that  perplexing  prob- 
lems will  arise  in  the  adjudication  of  rights  in  and  titles  to 
lands,  to  which  at  one  time  or  another  there  has  attached 
that  peculiar  right  called  a  "homestead,"  whether  we 
adhere  to  the  old  rule  laid  down  in  Adrian  v.  Shaw  and 
ca.ses  of  like  import  or  adopt  the  new  rule  foreshadowed  in 
Fleming  v.  Grahavi,  supra.  One  thing  at  least  should  be 
(li>!tiiictly  realized  :  The  two  rules,  on  principle,  are  in  direct 
cqnflict  one  with  the  other.  By  the  one  the  homestead 
right  cr  estate,  or  exemption  from  execution,  or  '* advan- 
tage,'' call  it  by  what  name  we  will,  is  salable  or  assigna- 
ble, and  the  purchaser  can  hold  the  land  in  which  he  has 
acquired  this  right  or  estate,  or  exemption  from  execution, 
or  advantage,  to  the  exclusion  of  the  ordinary  judgment 
creditor  of  his  assignor  or  seller  till  that  right  or  estate,  or 
advantage,  or  exemption  from  execution,  *' is  over."  By 
virtue  of  the  assignment  (usually  made  in  the  form  of  a  deed 
to  the  land  itself,  the  greater  including  the  less)  he  gets  into 
the  shoes  of  the  homesteader,  to  use  a  homely  expression. 
He  has  bought  the  privilege  of  so  standing,  the  privilege 
of  personating  before  the  law  and  the  judgment  creditor  the 
"homesteader"  himself,  quoad  the  homestead  land.  /Vnd 
we  think  that  the  assignability  of  this  right,  as  contradis- 
tinguished from  the  land  itself,  has  been  distinctly  recog- 
nized by  all  the  decisions  of  this  Court  until  that  of  Flevi- 
i^tg  v.  Graham.  It  is  true  that  there  has  been  much  dis- 
cussion as  to  the  name  that  sliould  be  apj)lied  to  this  new 
creation  of  the  law.     Justice  Dick  called  it  in  Poe  v.  Har- 
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die,  65  N.  C,  447,  "the  estate  in  the  homestead, '^  "a  deter- 
minable fee,'*  and  called  its  counterpart  "the  reversionary 
interest,"  the  two  constituting  all  the  estate  of  the  owner  of 
the  land.  Chief  Justice  Pearson  called  it  "the  homestead 
estate,"  and  its  counterpart  "the  reversion,"  and  notably  in 
Jenkins  v.  Bobbitt,  77  N.  C,  385,  though  in  LiUlejohn  v. 
Egerion,  11  N.  C,  at  page  384,  he  had  spoken  of  the  "home- 
stead right"  as  a  quality  annexed  to  land  whereby  an 
estiite  is  exempted  from  sale  under  execution  for  debt.  Jus- 
tice Bynum,  in  Bank  v.  Greeriy  78  N.  C,  247,  defined  it  as  "no 
new  estate,"  but  only  "a  determinable  exemption  from  the 
payment  of  his  debts  in  respect  to  the  particular  property 
allotted  to  him."  And  the  same  Court  in  Hill  v.  Oxendine, 
79  N.  C,  331,  distinctly  recognized  the  "homestead"  as 
distinguished  from  the  "reversionary  interest,"  and  with 
equal  distinctness  conceded  the  assignability  of  each  of 
these  rights  or  interests  separately. 

Chief  Justice  Smith,  in  Markham  v.  Hkks,  90  N.  C,  204, 
approved  the  definition  or  description  contained  in  Bank 
V.  Green,  supra,  and  called  attention  to  the  '*  inadvertent 
expressions"  which  had  been  used  in  defining  the  right 
under  discussion ;  but  there  was  no  intimation  from  him 
in  that  case  that  it  was  not  assignable. 

Chief  Justice  Merrimon,  in  the  case  of  Jones  v.  Britton, 
102  N.  C,  166  (on  page  169),  speaks  of  this  quality  of 
exemption  as  an  "advantage"  w'hich  can  pass  by  proper 
deed  from  the  homesteader  to  his  vendee  of  the  land,  and  in 
unmistakable  language  recognizes  that  this  "advantjige" — 
this  exemption  from  sale,  limited  contingently — may  be 
acquired  and  Iield  by  the  vendee  of  the  land  to  the  pOvSt- 
ponement  of  the  rights  of  the  judgment  creditor.  He  there 
emphatically  approved  the  rule  laid  down  in  Adrian  v. 
Shaw,  supra,  by  Justice  Ashe,  w^hich  had  been  approved 
wnth  even  greater  em{)hasis  by  Chief  Justice  Smith  on  the 
rehearing  of  the  latter  ease  (84  N.  C,  832). 
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And  in  Imuc  v.  Richardson,  104  N,  (\,  H42,  it  is  said  of 
h()ine?*tead  land  that  had  been  sold  bv  the  homesteader 
that  it  *'  retained  the  (juality  of  the  homestead  exemption 
in  the  hands  of  the  purehaser.''  In  Long  v.  Walker^  105 
X.  (\,  90,  the  eases  of  Wyche  v.  Wyche,  85  N.  C,  96,  Bar- 
rett \.  Richard^ony  7(>  N.  C,  429,  and  Lowdcrmilk  v.  Corj)€n- 
ing,  92  X.  C,  tll^S,  are  cited  with  approval,  and  the  })rinci- 
I>le  that  in  this  State  what  is  there  again  called  the  '*  rever- 
^ionarv  interest"  in  the  homestead  land  mav  be  owned  bv 
one  person  while  the  homestead  interest  or  estate  is  held  by 
another,  is  distinctly  recognized. 

In  Waples  on  Homestead  and  Exenii)tion,  p.  299,  it  is 
said:  "There  may  be  a  suspended  judgment  lien  on  a 
homestead;  as  when  the  statute  allows  judgments  to  be 
d(K.*kete<l  against  it  but  prevents  their  enforcement  during 
the  time  the  homestead  remains  exempt,  yet  allows  execu- 
tion afterwards.  Meanwhile,  the  exemi)tionist  may  sell  the 
land  on  which  the  benefit  rests,  subject  to  the  judgment  but 
aisT)  protected  for  the  time  being  by  the  suspension  of  the 
lien.  The  purchaser  accpiires  this  protection  with  the  land 
H)  far  as  the  homestead  extends  with  the  land."  In  sup- 
|iort  of  this  the  learned  author  cites  Jotic-s  v.  Britton,  fiupra; 
Rmkiii  v.  Shaic,  94  N.  C,  405;  Markham  v.  IlkkH,  90  N.  C\, 
204:  Wihon  v.  Patton,  87  X.  ('.,  :U8,  and  lUumn  v.  Adrian, 
H«X.  (\,  HI. 

h  is  not  our  privilege  to  consider  the  choice  between 
these  two  rules  (that  of  Adrian  v.  Shaw  and  Jones  v.  Britton 
t-stalilishing  the  assignability  of  the  homestead  estate  or 
n^rht,  or  advantage,  and  the  one  proposed  in  Flcniiny  v. 
frraham  denying  that  assignability)  as  a  new  (picstion.  If 
Mich  was  the  case  we  might  find  much  perplexity  in  the 
consideration  of  the  Constitution,  which  seems  to  j)rovide 
for  a  Side  bv  the  homesteader  and  his  wife  of  the  homestead 
lands,  and  the  statute  law,  and  tiie  dccisicms  of  this  ('ourt, 
14— Vol.  112 
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which  l)eyond  all  (juestiou  make  a  docketed  judgmeut  a 
lien  on  the  homestead  land,  a  provision  that  is  in  force  in 
few  of  the  States  except  this.     It  may  he  said  in  this  con- 
nection, however,  that  it  would  he  difficult  for  one  to  see 
wdiat  value  or  efficacy  there  would  he  in  a  power  of  sale, 
if  the  exercise  of  the  power  hrought  to  the.  purchaser  only 
the  poor  privilege  of  witnessing  an  execution  sale  of  his 
newdy   acquired    land.     And    in   truth    it    matters  not  so 
much   what  we  call  as  how   we   protect  and   enforce  this 
''  right"  or  *' estate."     It  may  he  that   inadvertent  expres- 
sions have  heen  used  in  the  effort  to  ada|)t  the  nomencla- 
ture of  the  common  law  to  a  matter  unknown  to  that  svs- 
tern  of  jurisprudence.     But   through  all   the  decisions  of 
this  Court  down  to  the  case  of  Fl€)m)t<j  v.  Graliam,  siipra, 
will  he  found,  we  think,  upon  careful  examination,  a  clear 
recognition  of  the  fact  that  this  *^  advantage,"  as  Chief  Jus- 
tice Mekrimon  ai)tly  called  it,  is  assignahle,  and   that  the 
purchaser  of  the  land  from  the  homesteader  may  hold  that 
'^advantage."     Therefore   when  we  affirm  Adrian  v.  Shau\ 
Simpson  V.  Houston,  and  cases  of  like  import,  we  are  but 
affirming  Jones  v.  Hritton,  decided  so  late  as  1889,  and,  as 
Ve  think,  we  go  counter  to  no  decision  or  diciuni  in  the 
Reports  of  the  decisions  of  this  Court,  except  what  is  said 
in  Fleming  v.  (irnham,  supra. 

If  there  is  to  he  any  present  division  of  this  fund  hetween 
the  parties,  it  must  he  a  matter  of  arbitration  or  agreemeut 
among  themselves,  for  the  Courts  have  no  rule  by  which  to 
determine  what  exemj)tion  rights  are  worth  in  cash,  their 
present  value,  the  length  of  their  duration  depending  on 
too  manv  contingences. 

The  case  of  Leak  v.  (/a//,  107  N.  C,  468,  so  far  as  it 
decides  or  seems  to  decide  that  the  lien  of  a  docketed  judg- 
ment on  the  debtor's  hind,  whether  on  an  allotted  homestead 
or  not,  can  lie  disjjlaced  l)y  a  junior  mortgage,  is  overrukHl. 
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The  fund  arising  from  a  sale  of  the  h)t  described  in  the 
pleadings  must  be  disposed  of  in  accordance  with  this 
opinion,  unless  otherwise  agreed  by  all  the  parties  in  interest. 

Judgment  modified.  In  plaintiff  ^s  api)eal  there  is  error. 
In  defendant\s  apj)eal  there  is  no  error. 

Clark,  J.,  dissenting:  There  is  a  distinction  between  the 
homestead  and  the  homestead  jight :  the  former  is  the  lot 
of  land  exempted  from  sale  ;  the  latter  is  the  right  to  have 
it  exempted,  to  use  and  occupy  it  free  from  molestation. 
The  former  the  Constitution  permits  to  be  conveyed,  but 
only  with  the  wife's  assent  and  privy  examination  ;  the  lat- 
ter cannot  l)e  conveved  to  another;  it  does  not  pass  bv  a 
conveyance  of  the  land;  it  is  not  property,  but  a  personal 
privilege  extending  (in  certain  cases)  to  the  minority  of  the 
children  and  the  widow.  An  inadvertence  of  expression 
in  some  of  the  opinions  as  to  this  distinction  has  led  to 
some  confusion  and  misapprehension.  It  seems  that  North 
Carolina  is  the  onlv  State  in  which  it  has  ever  at  anv  time 
k'en  held  that  a  convevance  bv  the  debtor  of  the  homestead 
carried  with  it  an  assignment  of  the  homestead  right. 
Waples  on  Homestead,  327,  note  o,  and  374,  note  4;  Bnunc 
v.  (Vaig,  12  Bush.,  404.  And  upon  the  plain  language  of 
the  Constitution,  upon  the  wxMght  of  our  own  later  decis- 
ions, and  the  reason  of  the  thing,  it  is  difficult  to  see 
how  the  a.ssignability  of  the  homestead  right  can  be  main- 
tainnl  here.  Concurring  as  I  do  as  to  the  rest  of  the 
opinion,  I  must,  therefore,  dissent  from  so  much  of  it  as 
holds  that,  as  to  the  proceeds  of  the  sale  under  a  mort- 
gage of  the  homestead,  the  lien  of  a  prior  docketed  judg- 
ment is  displaced  in  favor  of  the  mortgagees  under  the  sub- 
se([uently  executed  mortgages,  during  the  life  of  the  home- 
steader. 
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The  opinion  of  the  Court,  in  thisea.se,  says,  **  The  statute 
hiw  and  the  decisions  of  this  Court,  beyond  all  question, 
make  a  docketed  judgment  a  lien  on  the  homestead  land." 
In  Jones  v.  Bntton,  102  N.  C,  16(3,  the  opinion  of  the  Court 
in  chief  (by  Merrimon,  J.)  .says,  '^P^xemption  from  .*^ile 
alone  distingui.^hes  the  homestead  lands  from  other  lands 
of  the  debtor/'  It  .seems  to  me  it  inevitably  follows  that 
when  by  the  mortgage  aikl  sale  under  it  the  **  exemption 
from  .sale"  is  lost,  tlie  lien  of  the  prior  docketed  judgment 
takes  precedence  in  the  proceeds  over  the  subsequent  mort- 
gage, as  would  be  the  ca.se  with  *'the  other  lands  of  the 
del)tor"  from  which  it  is  no  longer  distinguished  by  an 
''exemption  from  .sale/' 

To  obtain  a  clear  concej)tion  of  the  effect  and  extent  of 
the  homestead  exemption  in  this  State  it  is  best  to  have 
the  constitutional  provision  before  us.  It  reads:  ''Every 
homestead,  and  the  dwellings  and  buildings  used  therewith, 
not  exceeding  in  value  one  iliouHand  dollarSy  to  be  selecte<l  bv 
the  owner  thereof,  or  in  lieu  thereof,  at  the  option  of  the 
owner,  any  lot  in  a  city,  town  or  village,  with  the  dwellings 
and  buildings  used  thereon,  owned  and  occupied  hy  am/  resi- 
dent  of  this  StatCy  and  not  exceeding  the  value  of  one  thou- 
.sand  dollars,  shall  be  cconpt  from  mJe  under  execution,  or 
other  final  process  obtained  on  any  debt."  Con.st.,  Art.  X, 
sec.  2. 

An  analysis  of  this  clause  will  show,  among  others,  the 
following  re([uisites  to  the  homestead  claim: 

1.  The  claimant  mu.st  "own  and  occupy"  it. 

2.  He  mu.st  l)e  a  resident  of  the  State. 

.*].  The  lot  protected  as  a  homestead,  with  buildings 
thereon,  mu.st  not  exceed  in  value  one  thousand  dollai*s. 

4.  No  estate  in  the  homestead  is  granted,  but  the  lot  so 
set  apart  is  merely  protected  for  the  time  specified  (during 
owner's  life  and  until  his  youngest  child  becomes  of  age); 
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i.e.,  it  "shall  be  exempt  from  sale  under  execution/'  noth- 
ing more. 

•).  By  Article  X,  section  8,  the  homesteader  is  authorized 
to  convev  the  homestead  with  the  privv  examination  of 
the  wife. 

Considering  the  whole  of  the  provisions  in  Article  II, 
mpra,  which  creates  the  homestead,  it  is  clear  that  the 
authority  to  convev  the  same  is  the  authority  to  convev  the 
lot  over  which  the  homestead  exemption  has  l)een  extended, 
ami  not  the  homestead  exemption  itself,  which  is  a  right 
|)ensoual  to  the  debtor  and  not  capable  of  alienation.  The 
won!  "homestead"  in  section  8  is  used  in  the  same  sense 
it  In^rs  when  used  as  the  first  word  in  section  2 ;  i.  e.,  the 
lot  or  home  place,  which  is  authorized  to  be  made  exemi)t. 
Wlien  the  homestead  is  conveyed,  the  grant  is  only  of  the 
lot  which  has  been  sheltered  from  execution  so  long  as  it 
was  "owned  and  occupied"  by  liim.  It  passes  by  his  con- 
vevauce  out  from  under  such  slielter  and  becomes  liable  to 
any  lien  which  would  have  been  enforced  against  it  but  for 
the  exemption  whidi  he  waived  by  the  conveyance.  The 
homesteader  does  not  and  cannot  ])art  with  his  constitu- 
tional right  to  claim  a  homestead  exemj)tion  from  execu- 
tion. He  can,  immediately  after  the  conveyance  of  the 
homestead  lot,  spread  its  protecting  a*gis  over  any  other  lot 
owntMl  and  occupied  by  him. 

Whenever  the  claimant  ceases  to  "own  and  occupy"  a 
lot  it  ceases  to  be  entitled  to  the  exemption  from  execution. 
The  constitutional  requisite  is  gone.  He  may  occupy  it  by 
a  tenant,  for  the  tenant's  occupancy  is  his.  But  when  by 
Jee<l,  with  his  wife's  privy  examination,  he  conveys  it  away, 
the  grantee  gets  the  grantor's  whole  interest  subject  to  liens, 
but  without  exemption  from  execution,  which  exists  only 
in  favor  of  the  oimer  and  occupier  of  the  lot.  He  does  not 
"own  and  occupy"  it  after  the  conveyance  to  another.     In 
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like  manner,  should  he  cease  to  be  a  resident  of  the  State, 
the  right  of  exemption  would  cease  (Finley  v.  Sanders,  98 
N.  C,  462),  even  when  he  leaves  his  wife  and  children  here. 
Baker  V.  Leggett,  Ibid.,  tMH;  Miuidsw  QiMidey,  Ibid.,  i)oS, 
and  Lee  v.  Mosidy,  101  N.  C,  311.  So  when,  by  reason  of 
the  improvements  he  shall  place  upon  it,  the  value  violates 
the  Constitution  by  exceeding  $1,000,  the  exemption  ceases 
as  to  the  excess,  and  there  may  be  a  re-allotment,  Van^ory 
V.  Tliornton,  110  N.  C.,  10.  Now,  also,  by  the  recent  act  of 
the  Legislature  (of  IHiK])  the  exemption  ceases  as  to  the 
excess  and  there  mav  be  a  re-allotment,  when  for  anv  causi^ 
there  is  a  substantial  enhancement  of  the  value  of  the  lot 
beyond  tlie  constitutional  $1,000  limit. 

It  is  true  it  was  held  in  Adrian  v.  Shaiv,  82  N.  C,  474,  and 
same  case,  84  N.  (\,  8;]2,  that  the  homestead  right  was  an 
estate  in  the  lot,  but  that  was  not  warranted  bv  the  Consti- 
tution  which  confers  only  *'an  exemption  from  sale  under 
execution  "  (in  favor  of  a  resident  owner  and  occupier),  and 
has  been  in  effect  overruled  in  several  cases.  Hughes  v. 
HodgcH  (\\VA\\,  J.),  102  N.  C,  286;  Jones  v.  Britton,  Ibid., 
166;  Fleming  v.  Uraham,  110  N.  C,  374,  and  virtually  in 
divers  other  cases.  The  main  point  in  Adrian  v.  Shaw  was 
that  the  homestead  did  not  cease  on  removal  from  the  State. 
The  contrarv  is  held  in  cases  above  recited. 

In  JoneH  v.  Britton,  supra  (on  p.  180),  SHH:PHEHr),  J.,  says 
the  homestead  right  is  a  mere  *'stay  of  execution,  nothing 
more,  nothing  less."  Avkky,  J.,  in  Hughes  v.  Hodges,  supra, 
points  out  that  Littlejohu  v.  Edgerton  had  been  misconceived, 
and  that  while  the  learned  Chief  Justice  had  there  spoken 
of  the  homestead  as  a  '"(juality  annexed  to  the  land,"  he 
had  immediately  explained  it  by  laying  **  whereby  the 
estate  is  exempted  from  sale  under  execution  "  ;  by  **  estate" 
meaning  the  debtor's  whole  interest.  In  Jone^  v.  Britfon, 
supra,  Mkhkimon,  J.,  as  (juoted  above,  says  that  **exemp- 
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tidii  from  sale  alone  distinguishes  the  homestead  land  from 
the  (ither  lands  of  the  dehtor;  that  the  homestead  right 
creates  no  new  estate,  and  adds  no  new  right,  but  "merely 
suspends  a  siile/'  If  the  homestead  right  is  a  mere  **stay 
of  execution,''  '* a  suspension  of  a  sale,"  it  is  a  privilege, 
an<l  cannot  be  assigned  away  to  another. 

Ajuirt  from  the  repeated  decisions  holding  the  homestead 
rijrht  not  to  be  an  estate  in  the  land  or  a  quality  annexed 
to  it,  it  is  clearlv  not  so: 

1.  The  words  of  the  Constitution  can  bv  no  reasonable 
construction  bear  out  that  idea.  Nothing  in  the  land  is 
jriven.  The  owner  already  has  that  in  fee.  The  Constitu- 
tion only  gives  him  a  right  to  own  and  occupy  it  **  exempt 
from  sale.''  It  merely  puts  up  a  shelter  over  him  and  stays 
the  Sheriff's  hand  with  a  '^  ccs-mt  execntio.^^ 

2,  If  the  homestead  right  was  an  '*  estate ''  in  the  land,  it 
would  be  valued  accordingly,  and  to  get  the  $1,000  the 
quantity  of  land  allotted  would  depend  upon  the  age, 
heahh,  exiiectancy  of  life,  etc.,  of  the  claimant,  otherwise 
the  homcNtead  eiftote  of  some  would  be  more  valuable  than 
that  of  others.  But  it  is  the  lot  and  buildings  over 
which  the  |)rotection  is  spread,  which  are  to  be  worth  "  not 
cxcei'ding  $1,000."  This  shows  that  the  **  homestead " 
ri^du  is  the  exemj)tion  extended  as  a  shelter  above  the  lot, 
and  not  an  estate  in  the  lot  itself. 

•5.  If  the  homesteatler  had  an  estate  in  the  land  for  his- 
life,  the  crops  or  other  income  from  it  would  be  his.  But 
as  he  has  no  estate  in  it,  and  merely  a  right  to  **own  and 
<K:cupy ''  it  free  from  the  presence  of  the  Sheriff,  the  income 
ami  crops  are  liable  to  his  creditors.  Bank  v.  Green,  78 
X.  (\,  247.  The  opinion  in  this  case  by  Mr.  Justice  Bynvm 
is  one  of  very  clear  conception  and  one  of  the  ablest  dis- 
cussions of  the  homestead  ever  made  bv  the  ('ourt.  It  is 
well  worth  the  fullest  consideration.     In  it,  it  is  said   that 
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the  home.stetul  creates  no  new  ri*;^ht  of  property,  but  merely 
exempts  $1,000  of  it  from  sale;  that  it  is  **  not  a  deter- 
minable fee,  but  a  determinable  right  of  exemption.'' 

4.  If  the  homestead  right  was  an  estate  in  the  lot,  when- 
ever it  was  once  eonveved  awav  it  wouhl  be  gone  forever  and 
the  homesteader  would  henceforth  be  without  right  to  any 
homestead.  The  law  surely  does  not  contemplate  tliat,  like 
Esau,  he  should  part  with  his  birthright,  or  that  an  unmar- 
ried man  by  sale  of  his  alloted  homestead  sliall  deprive 
his  future  wife  and  children  of  a  right  to  shelter,  however 
much  realty  he  may  n^tain  or  subsequently  acquire. 

Being,  however,  as  this  Court  has  repeatedly  held,  not  an 
estate  but  an  exemption,  the  sale  of  the  lot  does  not  carry 
the  exemption  along  with  it.     if  it  did,  either — 

1.  The  homesteader  could  forever  thereafter  claim  no 
other  exemption ;   or, 

2.  He  could  take  another  homestead  lot  and  impart  to 
that  the  exemption  <|uality  or  estate  and  convey  it  together 
with  the  exemption  tacked  to  it,  and  so  on  ad  infnitinn. 
Suppose  in  this  way  a  debtor  has  successiv(dy  taken  and  then 
eonveved  awav,  sav,  a  dozen  homesteads:  thedav  the  home 
stead  right  determines  by  his  death  (or  youngest  child  becom- 
ing of  age  after  h is  death)  $1  ;5,000  of  real  estate  would  become 
subject  to  sale  under  executions  docketed  prior  to  his  .suc- 
cessive conveyances.  Thus,  up  to  that  event,  $1.3,000  would 
be  exempt  from  executions  against  him.  Yet  there  is  the 
constitutional  provision,  too  jdain  to  be  misun<lerstood,  that 
*'not  exceeding  $1,000  shall  be  exempt  from  sale  under 
execution.'' 

This  is  not  the  argument  ah  inantrenieKfi.  It  is  the  plain, 
simple  language  of  the  Constitution,  nothing  added  and 
nothing  taken  from  it.  The  argument  ah  inconvenient}  is 
made  l>v  the  opposite  side  that  it  is  hard  to  tie  a  man  down 
to  one  honnv^tead.  and  that   he  is  merely  taking  the  pn>- 
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cee<ls  of  the  sale  of  one  homestead  with  which  to  buy 
another,  and  so  on  down  the  line  of  successive  homesteads. 
If  thu?  argument  ab  inconvenienti  could  be  entertained 
again.st  the  express  language  of  the  Constitution,  it  may 
be  ol)served — 

1,  The  homesteader  is  not  compelled  to  sell;  he  may 
rent  out,  and  thus  still  "own  and  occupy,'*  and  with  lib- 
t'rtv  to  rent  for  himself  another  home. 

2.  The  homestead,  or  life  right,  in  a  $1,000  lot  will  not 
bring  him  the  $1,000  the  fee-simple  is  worth,  and  when  he 
prcH-eeds  to  take  another  $1,000  lot  as  a  homestead,  he  is 
adding  money  due  his  creditors  to  the  exemption  allowed, 
and  in  sc^vcral  successive  sales  of  a  life  right  in  one  $1,000 
lot  and  tlie  purchase  of  the  fee-simple  of  another  $1,000  lot, 
he  will  put  in  largely  more  rfian  the  **  $1,000  exempt  from 
•  xeeution/'  beyond  which  amount  he  is  forbidden  to  go. 

Besides,  he  can  convey  the  homestead  right  (if  it  is  true 
it  can  be  conveyed)  to  his  grantee  in  no  better  plight  than 
he  himself  held  it.  If  he  puts  improvements  on  the  home- 
stead, it  is  subject  to  re-valuation.  VaiiHtory  v.  ThorutoUy 
110  X.  C,  10.  Will  it  not  be  subject  to  re-valuation  if  his 
grantee  puts  improvements  on  it?  lie  can  convey  no 
greater  exemption  right  than  he  had.  And  it  is  surely  not 
public  j)olicy  that  where  a  man  has  conveyed  several  suc- 
ct^si<ive  homesteads  each  shall  lie  dead,  deprived  of  improve- 
ments for  fear  of  re-allotment. 

Again,  while  the  homestead  is  in  possession  of  the  homcv 
"teader,  the  incoming  crops  are  liable  to  his  debts.  He  has 
only  the  right  of  use  and  occupancy.  Ba)ik  v.  Green,  supra. 
As  he  can  convey  no  greater  exemption  to  his  grantee 
than  the  law  has  given  himself,  it  follows  that  the  crops  and 
income  from  each  of  the  successive  homesteads  is  liable  to 
the  grantor's  debts,  and  the  temporary  holders  can  only 
have  the  right  to  use  and  occupy. 
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And  still  again,  under  the  late  aet  of  the  Legislature 
the  lots  proteeted  from  exeeution  hy  right  of  the  home- 
stead  are  subjeet  to  re-valuation  whenever  thev  "exeeed 
$1,000."  When  there  have  been  successive  homesteads 
allotted  the  creditors  can  have  them  re-allotted  under  the 
act,  and  if  the  aggregate  amount  '* exempt  frc mi  execution" 
exceeds  $1,000,  a  re-allotment  would  expose  the  excess  to 
sale,  leaving  only  the  $1,000  then  *' owned  and  occupied'' 
by  him  sheltered  from  the  Sheriff.  He  cannot  give  to  the 
successive  grantees  an  exemption  of  the  crops,  and  from 
re-valuation,  which  he  himself  does  not  possess. 

The  decision  in  Adrian  v.  Shaw  ceased  to  have  any  logical 
force  when  the  (-ourt  liehl,  as  it  has  since  rei)eatedly  done, 
ut  supra,  that  the  homestead  right  was  not  an  estate  in  the 
land,  but  a  mere  exemption,  or  crHmf  exrcntio.  If  so,  it  is 
personal  to  the  debtor  and  he  cannot  convey  it  away.  He 
can  convev  awav  the  homestead  land.  If  there  are  no 
judgments  or  other  liens,  he  can  give  a  clear  title;  if 
there  are  such  liens,  he  can  convey  only  his  title,  subject 
to  the  liens,  since  he  waives,  as  he  is  em[)owered  to  do,  his 
homestead  right  to  protect  that  lot  of  land  from  sale, 
because  ceasing  by  his  <leed,  with  his  wife's  assent,  t(» 
**own"  it.  He  can  acquire  as  many  successive  Inmiesteads 
as  he  pleases  and  protect  them  l)y  the  homestead  right,  but 
as  to  each  the  homestea<l  right  ceases  when  he  ceases, 
res|)ectively,  to  own  them.  He  has  but  one  homestead 
right.  He  can  put  that  up  over  successive  lots  of  $1,00(K 
but  he  cannot  alienate  it  or  give  any  one  else  the  benetit 
of  it. 

That  the  right  is  restricte<l  to  ownershij)  of  the  lot  is 
further  shown  by  section  i\  of  Article  X,  which  exempts  the 
ho^nestead  "after  death  of  the  owner  thereof  during 
minoritv  of  his  children,"  and  section  5  for  the  benefit  of 
widow  of  "owner  of  a  homestead,"  meaning  the  homestead 
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of  which  he  wa?^  owner  at  the  time  of  his  death.  Both 
these  sections  extend  the  exemption  after  the  death  of  the 
owner  of  a  homestead,  showing  that  only  one  homestead  is 
exempted  longer,  and  that  is  the  one  he  owns  at  his  death. 
Certaiulv  the  eonvevanee  of  a  homestead  cannot  possiblv 
be  construed  to  embrace  the  existence  of  the  homestead 
right  after  the  homesteaders  death,  for  that  contingent 
right  is  solely  for  shelter  of  his  children  or  M'idow  and  is 
only  given  as  to  a  homestead  of  which  he  is  owner  at  the 
time  of  his  death.  The  children  can  have  it  allotted  if  he 
has  not  done  so.  It  is  theirs,  not  his.  Yet  if  one  home- 
stead right  is  not  assignable  by  the  homesteader,  is  there 
anything  to  indicate  that  the  other  is?  As  was  noted  in  a 
former  decision  of  this  Court,  the  homestead  having  been 
intro4hice<l  bv  the  Constitution  of  1868,  it  was  new  to  our 
Courts  and  the  construction  given  to  it  has  not  been  uni- 
form. In  at  least  ten  points  the  first  view  taken  has  been 
siihse(|uently  overruled. 

1.  The  Court  held  the  exemption  applied  to  ])re-existing 
<Iebts,  Hill  V.  Kesler,  63  N.  C,  437,  and  numerous  other 
(Uses.  This  has  not  been  so  since  Edwards  v.  Kearsey,  96 
r.  S.,  .')95. 

2.  It  was  held  that  the  homesteader  might  be  estopped 
to  claim  it  by  his  declarations.  Mayho  v.  (Wen,  69  N.  C, 
2H9.  This  was  expressly  overruled  in  HughcH  v.  HodycHy 
102  N.  C.,  236,  which  affirms  the  contrary  to  be  the  law^ 
since  Lambert  v.  Kinnery,  74  N.  C,  348. 

3.  It  was  held  that  the  homestead  was  a  *' determinable 
fe(\"  Poe  V.  Hardie,  65  N.  C.,  447.  This  is  overruled  in 
Bant  v.  Green,  78  N.  C,  247. 

4.  It  was  held  not  impeachable  for  waste  because  a 
'leterminable  fee.  Poe  v.  Hardie,  aupra.  In  Jones  v.  Brit- 
fon,  102  N.  C,  166,  it  is  now  held  that  the  creditor  can,  by 
injunction,  restrain  waste. 
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5.  It  was  held  that  the  ainouut  could  be  increased  (though 
not  diminished).  Martin  v.  Hughes,  67  N.  C,  293.  In  view- 
not  only  of  the  constitutional  provision  that  it  ** shall  not 
exceed  $1,000/'  but  of  the  provision  limiting  the  duration 
of  the  homestead  exemption  to  the  minority  of  the  chil- 
dren, this  was  reversed  in  Wharton  v.  Taylor^  88  N.  C,  230, 
and  the  act  which  had  been  passed  j)rohibiting  the  lieu  of 
the  docketed  judgment  on  the  lot  sheltered  by  the  home- 
stead was  repealed  at  the  next  session  of  the  Legislature. 
Acts  188o,  ch.  359. 

6.  It  was  held  that,  the  homestead  was  not  absolutely 
void  as  to  debts  contracted  |)rior  to  the  constitution,  but 
only  if  it  appeared  there  was  not  property  sufficient  outside 
of  the  homestead.  Albright  v.  Albright,  88  N.  C,  238; 
Morrimti  v.  Wattti,  101  N.  C,  332.  This  was  revei^sed  in 
Long  V.  Walker,  lOo  N.  C.,  90. 

7.  In  Adrian  v.  Shaw,  sKjyra,  it  was  held  that  the  homt^ 
stead  was  not  forfeited  bv  the  homesteader's  removal  from 
the  State.  It  is  held  otherwise  in  Finley  v.  Sanders,  98 
N.  C.,  4()2,  and  other  cases  supra. 

8.  It  was  held  that  once  allotted  the  homestead  could  not 
be  re-allotted,  (iulleg  v.  Coh\  96  X.  C,  447.  This  was  in 
])art  reversed  by  Vanstorg  v.  Tliornton,  110  N.  C,  10,  and 
is  now  entirely  chaui^ed  l)v  the  Act  of  1893. 

9.  In  Adrian  v.  Shaw  it  was  held  that  the  homestead  was 
an  estate  in  the  land.  In  repeated  decisions  above  cited 
that  has  been  reversed,  and  it  is  held  a  mere  exemption 
right. 

10.  In  same  case  it  was  hehl  the  conveyance  of  the 
homestead  land  carried  with  it  the  homestead  exemption 
of  the  debtor.  This  \vas  denied  in  Fleming  v.  Graham, 
sajmt. 

Reverting  to  the  plain  letter  of  the  Constitution,  and 
tnking  the  l)enetit  of  the  "sober  second  thought"  of  the 
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Court  in  each  of  the  above  particulars,  we  are  fortunate  in 
fimliiig  the  way  cleared  for  us.  Upon  those  decisions,  as 
held  in  the  overruling  and  later  opinions  in  each  particu- 
lar, we  should  hold,  first,  that  the  homestead  does  not 
apply  to  debts  existing  prior  to  the  Constitution  ;  secondly, 
that  the  liomesteader  cannot  be  estopped  to  claim  it;  third, 
that  it  is  a  determinable  exemption,  not  a  determinable 
fee;  fourth,  that  waste  thereon  can  be  restrained  on  appli- 
cation of  a  creditor;  fifth,  that  it  cannot  be  increased 
Inyoiid  81,000,  nor  can  the  judgment  creditor  be  deprived 
of  his  lien  on  it  by  any  legislation ;  sixth,  tliat  it  is  void  as 
to  debts  existing  at  the  adoption  of  the  Constitution 
whether  there  is  enough  other  property  or  not  to  satisfy 
executions;  seventh,  that  it  is  forfeited  when  claimant 
(*east*s  to  be  a  resident  of  the  State;  eighth,  that  when,  by 
improvements  placed  upon  it,  or  by  enhancement  of  values, 
it  exceeds  the  constitutional  limit  of  one  thousand  dollars, 
it  can  be  re-allotted ;  ninth,  that  the  homestead  is  not  an 
estate  in  the  land,  but  a  mere  exemption  from  sale,  and 
tenth,  the  convevance  of  the  homestead  land  does  not 
alienate  or  convey  the  homestead  right  therewith.  Fleni- 
niff  v.  Graham,  110  N.  C,  374.  The  grantee  gets  the  land 
subject  to  liens  and  without  benefit  of  the  grantor's  home- 
>tead  right,  which  protected  it  only  while  owned  by  him. 

Adhering  to  the  law  thus  mapped  out  for  us  by  the  latest 
ilecision  in  each  particular  case  recited,  the  road  for  tlie 
future  would  be  free  from  embarrassments.  We  have  but 
to  march  where  the  wisdom  and  experience  of  our  prede- 
ee>sors  have  pointed  out  the  road. 

There  are  numerous  decisions  in  other  States  confirmatorv 

« 

of  these  views.  Waples  on  Homestead.  But  the  constitu- 
tional provisions  in  different  States  as  to  the  homestead  are 
so  variant  it  is  doubtless  better  to  place  ourselves  on  the 
plain  provisions  of  our  own  Constitution  and  avail  ourselves 
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of  the  latest  and  better  opinion  of  the  Court  in  construing 
each  point  above  discussed.  It  may  be  objected  that  it  will 
work  damage  to  hold  as  indicated  in  Fleining  v.  (iraham, 
since  land  has  been  conveyed  under  the  ruling  in  Adrian  v. 
Shaw.  But  there  cannot  be  manv  such  convevances,  both 
because  pe()})le  are  not  prone  to  buy  estates  determinable  on 
the  death  of  another,  and  because  Adrian  v.  Shaw  has  been 
shaken  bv  so  manv  decisions  since.  Were  it  otherwise,  the 
Constitution  is  the  sole  creator  of  the  homestead.  EduKirth 
V.  Kears}/,  supra.  The  Legislature  (as  has  been  held)  itself 
cannot  enlarge  it,  *Mior  can  the  Courts  do  so  by  judicial 
legislation."  Smith,  C.  J.,  in  Jo)ie:<  v  Brittou^svpra.  AVhen 
a  mistake  has  been  made  the  Court  should  conform  its  erro- 
neous o[)ini(m  to  the  Constitution,  and  not  the  Constitution 
to  its  erroneous  ruling. 

A  difference  should  be  noted  l>etween  the  homestead  and 
the  personal  property  exemption.  The  articles  embraced 
in  the  latter  are  owned  absolutelv,  and  can  be  sold  abso- 
lutely.  No  ''exemption"  is  conveyed  to  the  purchaser. 
There  can  be  no  lien  on  them  whose  enforcement  is  pre- 
vented by  the  exemption.  They  stand  just  as  the  convey- 
ance of  the  homestead  when  no  lien  has  attached  bv  a 
docketed  judgment,  when,  of  course,  the  grantee  gets  the 
full  estate.  Hughes  v.  Hodges,  supra;  Scott  v.  LauCj  107 
X.  C,  154.  But  as  to  the  homestead,  when  there  are  dock- 
eted judgments,  the  debtor  has  only  the  privilege  of  *'use 
and  occupancy";  he  can  only  convey  it  as  he  would  any 
other  land,  /.  f.,  subject  to  such  lien,  and  he  cannot  convey 
to  the  creditor  his  right  to  "use  and  occupy'*  it  exempt 
from  sale.  The  reason  tfie  Constitution  gives  the  right  to 
conv(»v  the  homestead  lot  is  not  far  to  seek.  In  manv 
States  it  had  been  held  that  an  allotted  homestead  was  ina- 
lienable. This  clause  was  put  in  to  ])revent  tying  up  land 
in  that  mode  in  this  State. 
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rjion  reason,  and  the  above  authorities,  the  liomestead 
right  is  a  privilege  of  exempting  $1,000  from  sale.     It  is 
|)ersonal  and  cannot  be  alienated,  but  it  may  be  waived  as  * 
to  any  particular  lot  by  ceasing  to  be  a  resident  of  the  State, 
or  by  ceasiiig  to  own  and  occupy  the  lot. 

It  has  been  waived  or  lost  as  to  this  lot  by  the  mortgage 
and  sale  under  it,  and  the  homesteader  cannot  give  to  his 
mortfjagee  a  right  to  the  use  of  the  proceeds  when  he  has 
himself  lost  the  right  to  "use  and  occupy"  the  lot. 


F.  M.  SMITH  AND  WIFP:  v.  ZACH.  ALLEN  et  al. 

Color  of  Title — I'A'idence — Lost  Record. 

1.  A  dwMl,  duly  executed,  probated  and  recorded,  by  an  attorney  in  fact 
is  Bufficient  to  sbow  color  of  title,  tbougb  the  power  of  attorney 
be  not  produced. 

-.  Where  the  original  pajH^rs  in  a  cause  have  been  burned  or  lost,  the 
minutes  of  the  Court  in  which  thev  were  filed  are  admissible  in 
evidence  to  establish  the  validity  of  the  proceedings. 

•».  A  dee<i  to  a  ]>er8on  as  tnistee,  who  signs  the  same,  if  probated  and 
rejrietered  as  the  deed  of  the  grantor,  is  color  of  title,  though  not 
probated  as  to  the  tnistee,  the  presumption  being  that  it  was 
accepted  by  the  grantee  therein. 

4.  A  deed  of  a  trustee,  although  the  privy  examination  of  the  centiu  que 
trnii  was  not  taken,  is  good  a«  color  of  title,  even  if  the  cenfui  (jue 
fruft  was  a  fern*'  covert. 

Civil  action  for  tresi)ass,  tried  at  March  Term,  1892,  of 
Pitt  Superior  Court,  before  Bryan ^  J.,  and  a  jury. 
The  following  issues  were  submitted  to  the  jury: 
1-  Are  the  plaintiffs  the  owners  and  in  possession  of  the 
land  in  controversy? 
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2.  Have  the  defendants  trespassed  on  the  land  of  the 
phiintiffs? 

3.  What  damages  have  the  plaintiffs  sustained? 

The  jury  responded  *' Yes"  to  the  fii'st  and  second  issuer^, 
and  ** Nineteen  dollars"  to  the  third. 

The  plaintiffs  offered,  for  the  purpose  of  showing  color  of 
title,  a  deed  from  Richard  E.  W.  Tvson,  bv  his  attornev  in 
fact,  Allen  Tyson,  to  Lemuel  Tyson,  dated  August  22, 
1836,  which  deed  had  l)een  duly  probated  and  recorded. 
Defendants  objected  to  the  introduction  of  this  deed,  on 
the  ground  that  no  power  of  attorney  from  grantor  to  Allen 
Tvson  had  l)een  shown.  His  Honor  held  the  deed  to  be 
sufficient  for  the  purpose  for  which  it  was  offered,  and 
overruled  the  objection.     Defendants  excepted. 

The  i)laintifts,  for  a  similar  purpose,  next  offered  a  deed 
from  Lewis  Hilliard,  Clerk  and  Master  in  Equity,  toSherrod 
Tvson,  dated  June  22,  18fj(i.  Thev  also  introduced  the  trial 
and  minute  dockets  of  the  Court  of  Equity  of  Pitt  County, 
from  which  it  appeared  that  a  petition  for  the  SiUe  of  the 
lands  of  Lemuel  Tyson  had  l>een  filed  and  docketed  ;  that 
a  decree  of  sale  had  been  made;  that  a  report  of  sale  had 
also  been  made  to  the  Court,  showing  Sherrod  Tyson  to  be 
the  purchaser,  and  that  a  decree  had  been  made  and  duly 
recorded  in  the  minutes  of  said  Court  confirming  said  sale 
and  directing  said  (Merk  and  Master  to  make  title  to  the 
purchaser. 

E.  A.  Move,  the  Clerk  of  the  Superior  Court,  was  intro- 
duced, who  testified  tliat  after  diligent  search  in  his  office 
he  had  been  unable  to  find  the  equity  papers  filed  for  the 
sale  of  said  tract  of  land   bv  said  Clerk  and   Master;  that 

t. 

he  had  searched  all  [)ackages,  bundles,  boxes  and  papers, 
excei>t  the  old  papers  marked  'SState  cases";  these  he  <lid 
not  search,  and  that  he  had  been  unable  to  find  the  original 
l)apers,  and  he  was  satisfied  they  wert^  not  in  his  office. 
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Defendants  objected  to  the  introduction  of  the  deed  from 
Lewi;?  Hilliard,  and  to  the  introduction  of  the  dockets  of 
the  Court  of  Ecjuitv,  in  the  absence  of  the  original  papers. 
Ohjwtion  overruled,  and  the  defendants  excepted. 

Plaintiff's  then  offered  a  deed  from  Sherrod  Tyson  to 
\V.  A.  Cherry,  trustee,  dated  June  9,  1866. 

To  this  deed  the  defendants  objected,  because  it  had  not 
Ihhmi  probated  as  to  W.  A.  Cherry,  the  grantee  therein,  who, 
it  s<t»ms,  had  signed  said  deed.  Objection  overruled,  and 
deft'iulants  excepted. 

Plaintiffs  then  offered  a  deed  from  W.  A.  (-herry,  trustee 
of  .S)phia  Paul,  to  Thomas  E.  Randolph,  dated  January, 
lHf)8.  To  the  introduction  of  this  deed  defendants  objected, 
l>iTause  it  had  not  been  probated  as  to  Sophia  Paul,  by 
taking  her  privy  examination.  Objection  overruled,  and 
defendants  excepted ;  his  Honor  holding  that,  in  any 
view  of  the  case,  the  foregoing  deeds  were  sufficient  to  show 
color  of  title,  that  being  the  purpose  for  wliich  they  were 
offered. 

Wrdict  and  judgment  for  plaintiffs,  and  appeal  by 
'lefeudants. 

Mr,  V.  M.  Bernard,  for  appellants. 
Mr.  T.  ,/.  Jarviit,  for  appellees. 

MacUak,  J. :  All  the  deeds  offered  by  the  plaintiffs  were 
eompetent  to  show  color  of  title,  and  were  followed  by  tes- 
tiuioiiy  tending  to  prove  continuous  adverse  possession 
under  visible  lines  and  boundaries  by  the  plaintiffs  and 
those  under  whom  thev  claim  for  more  than  seven  vears. 
Color  of  title  is  a  writing  upon  its  face  i)rofessing  to  pass 
title  to  land.     Keener  v.  Goodwn,  89  N.  C.,  273. 

The  Hrst  exception  is  met  by  Hill  v.  Wilton,  2  Murph,,  14, 
^'hich  held  that  where  the  power  of  attorney  was  produced 
lo—VoL  112 
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and  plainly  showed  that  the  attorney  had  no  authority  to 
eonyey  land,  the  deed  purporting  to  be  made  by  yirtiie  of 
the  j)<)\ver  therein,  eonstituted  color  of  title. 

The  second  exception  is  coyered  by  the  case  of  Hair  y. 
HollemaUy  94  N.  C,  14,  where  it  is  held  that  wdiere  the  origi- 
nal papers  in  a  cause  haye  been  burned  or  lost,  the  minutes 
of  the  (V)urt  are  admissible  in  eyidence  to  estiiblish  the 
validity  of  the  proceedings. 

The  deed  from  Sherrod  Tyson  to  W.  A.  Cherry,  tnisteiN 
ol)ject{Hl  to  l)ecause  it  had  not  been  probated  as  to  Cherry, 
was  comj)etent,  haying  been  proved  and  registered  as  the 
deed  of  Tyson,  under  the  presumption  that  it  was  accepted 
by  the  grantee  therein.  And  if  probate  and  registration 
had  been  necessary  as  to  Cherry  to  pass  title,  the  unregis- 
tered deed  is  color  of  title.     DaviH  y.  IJiggins,  91  N.  C,  382. 

The  deed  objected  to  by  defendants  because  the  privy 
examination  of  Sophia  Paul  did  not  appear  to  have  Ix^eii 
taken  was  also  good  as  color  of  title,  even  if  Sophia  Paul 
were  a  fnnr  covert y  of  which  we  are  not  apprised.  See  Perry 
v.  Perrii,  99  N.  C.,  270,  where  cases  are  cited  which  meet 
nearly  all  of  the  exce[)tions. 

There  was  no  exception  to  the  refusal  of  his  Honor  to 
give  the  instruction  asked  in  defendants'  first  prayer  for 
special  instructions,  and  the  instruction  was  not  warranted 
by  the  evidence  as  stated  in  the  case. 

ft  seems  that  every  exception  taken  by  defendants  is 
untenable,  and  has  been  so  repeatedly  held. 

Judgment  Affirmed. 


J 
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8.  C.  BROWNE  et  al.  v.  JOHN  T.  DAVIS. 

Offitetto  Dama{fes  for  Detention — New  Trial — Constructions 

Where,  on  a  former  apix^I,  this  Court  affirmed  a  judgment  in  favor  of 
plaintiffs,  allowing  damages  for  rents  during  the  detention  of  land, 
subject  to  credit  for  valuable  improvements  made  by  defendant, 
the  same  to  be  ascertained  by  a  jury  upon  petition  for  betterments, 
but  modified  it  by  saying  that  though  the  defendant  was  not  enti- 
tled to  have  the  value  of  improvements  assessed  as  betterments, 
rtrictly  speaking,  still  the  jury,  **  when  they  come  to  inquire  into 
the  plaintiffs'  damages  on  account  of  the  use  and  detention  of  the 
hinds,  *  ♦  ♦  ought  to  make  a  fair  allowance  out  of  the  same 
for  improvements  of  a  permanent  character,"  and  on  a  remand 
the  plaintiffs  objected  on  account  of  the  language  quoted  to  further 
inquiry  into  an  allowance  for  the  permanent  improvements  :  Heldy 
that  the  language  quoted  was  general,  applying  to  all  cases  when* 
oifflets  should  be  assessed  at  the  same  time  damages  are  assessed, 
and  was  not  intended  to  cut  off  the  defendant  from  such  allow- 
ance because  the  renta  had  already  been  assesse*!  in  this  particular 
case.  Such  modification  was  in  effect  a  new  trial  as  to  the  issue, 
directing  the  allowance  to  be  deducted  in  assessing  the  damages  to 
plaintiff,  and  the  refusal  of  the  Court  to  submit  an  issue  inquiring 
into  the  amount  of  damages  was  error. 

Civil  action,  tried  before  Shuford,  J.,  at  Spring  Term, 
1892,  of  Pasqi'otank  Superior  Court, 

From  the  refusal  of  the  Court  to  submit  an  issue  as  to 
permanent  improvements  the  defendant  a])pealed.  The 
facts  are  fully  stated  in  same  case,  109  N.  C,  23,  and  in  the 
following  opinion  by  Justice  Clark. 

xVe««r«.  Grandy  &  Aydleit,  for  defendant  (appellant). 
Xo  counsel  contra. 

Clark,  J. :  When  this  case  was  first  tried  the  Court  below, 
upon  the  findings  of  the  jury,  rendered  judgment  in  ^vor 
of  the  plaintiffs,  that  they  "  recover  the  lands  described  in 
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the  pleadings,  subject  to  a  lien  for  $450  (purchase-money 
paid  by  defendant),  with  interest,  and  also  recover  $17*) 
damages  found  by  the  jury  for  rents  during  the  det<?ntion, 
subject  to  a  credit  for  valuable  improvements  placed  upon 
the  land  by  defendant,  same  to  be  ascertained  by  a  jury 
upon  j>etition  of  defendant  for  betterments  or  permanent 
improvements/'  ^>om  this  judgment  the  plaintiffs  ap- 
pealed, both  because  the  judgment  made  the,  purchase- 
money  ($450)  a  lien  and  because  the  judgment  entertained 
the  jjctition  for  betterments  and  directed  the  impaneling  of 
a  jury  to  assess  the  value  of  the  same.  This  Court  on  the 
hearing,  109  N.  C,  23  (Shepherd,  J.),  affirmed  the  judg- 
ment below,  but  modified  it  as  to  the  second  point  by  say- 
ing that  though  the  defendant  was  not  entitled  to  have  the 
value  of  the  improvements  assessed  as  betterments,  strictly 
speaking,  still  the  jury,  "wfien  they  come  to  inquire  into 
tfie  plaintiffs'  damages  on  account  of  the  use  and  detention 
of  the  lands,  will  be  at  libertv,  and  indeed  in  dutv  bound, 
to  make  a  fair  allowance  out  of  the  same  for  improvements 
of  a  permanent  character,  and  such  as  the  [)laintiffs  will 
have  the  actual  enjoyment  of."  On  the  going  down  of  the 
certificate,  the  })laintiffs  again  insisted  in  the  Court  below 
that  an  allowrince  for  the  permanent  improvements  could 
not  be  inquired  into,  notwithstanding  the  above  opinion, 
and  although  the  question  as  to  their  value  had  been 
expressly  reserved  on  the  former  trial  and  that  fact  recited 
in  the  judgment.  This  objection  is  based  upon  the  lan- 
guage of  the  opinion:  **When  the  jury  come  to  inquirt^ 
into  plaintiffs'  damages  for  the  detention  they  shouhl  make 
a  fair  allowance  out  of  the  same  for  value  of  permanent 
improvements."  This  is  sticking  in  the  bark.  The  language 
of  the  ( 'ourt  was  general,  applying  to  all  cases  of  this  kind  in 
which  such  offsets  could  and  properly  should  be  iussessed  at 
the  same  time  the  rents  are  assessed.     It  did  not  mean  to 
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cut  the  defendant  off  in  this  case  because  the  rents  had  been 
already  assessed.  On  the  contrary  the  judgment  was 
affirmed,  and  the  Court  expressly  held  that  this  defendant 
was  entitled  to  his  allowance  for  the  permanent  improve- 
Dients.  The  onlv  modification  was  that  such  allowance 
jjhould  be  made,  not  on  a  petition  for  betterments,  but  as  a 
deduction  in  assessing  damages  for  the  detention  of  the  land, 
hi  effect  this  was  a  partial  new  trial  as  to  that  issue,  direct- 
ing such  allowance  to  be  deducted  by  the  jury  in  assessing 
the  damages.  In  refusing  to  submit  the  issue,  '*  What  dam- 
age?, if  any,  have  plaintiffs  sustained?''  there  was  error. 
If  the  plaintiffs  prefer  it,  the  verdict  finding  $175  as  value 
of  rents  may  stand  and  an  issue  be  simply  submitted  as  to 
what  deduction  should  be  allowed  therefrom  bv  reason  of 
the  permanent  improvements.  Error. 


W.  H.  BASNIGHT  v.  ROBERT  W.  SMITH,  Sheriff. 

Tax  Titles — Coloi*  of  Title — Constructive  Possession — 

Preswnption. 

1.  Where  a  patent  issued  for  land,  reserving  land  within  its  limits  as 

"previously  granted,"  possession  under  such  patent,  but  outside 
of  the  land  previously  granted,  is  not  constructive  possession  of 
the  except^ed  land,  nor  is  the  patent  color  of  title  to  the  same. 

2.  HTiere,  in  an  action  to  compel  the  Sheriff  to  make  a  deed  to  ]^laintiff 

for  lands  sold  for  taxes  as  the  lands  of  C.  H.  and  J.  H.,  and  bought 
by  plaintiff,  former  title  was  shown  in  C.  11.  and  J.  H.,  but  no 
evidence  was  offered  that  C.  H.  and  J.  H.  were  the  same  men  from 
whom  the  taxes  were  due,  except  that  the  tax-list  showed  land 
listed  and  taxes  due  therefor  from  parties  of  the  same  name :  Hehf^ 
that  the  certificate  of  tax  sale  issued  to  plaintiff  as  purchaser  is, 
under  sec.  62,  ch.  137,  Acts  of  1887,  and  sec.  6:{,  ch.  218,  Acts  of 
1889,  **  presumptive  evidence  of  the  regularity  of  all  prior  pro- 
ceedings," and  such  presumption  was  not  rebutted. 
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This  was  a  civil  action,  tried  before  Hoke^  J.,  and  a  jury, 
at  Fall  Term,  1892,  of  Dark  Superior  Court. 

The  purpose  of  the  action  was  to  compel  the  Sheriff  of 
Dare  county  to  execute  to  plaintiff  a  deed  for  the  two 
tracts  of  land  set  out  and  described  in  the  complaint,  and 
known  as  the  Charles  Horton  tract  and  the  Hooker  tract; 
said  land  having  been  sold  by  the  said  Sheriff  for  taxes  on 
May  5,  1890,  and  purchased  by  plaintiff. 

The  plaintiff  proved  the  sale  by  the  Sheriff  on  May  5, 
1890,  for  taxes  due  from  Charles  Horton  and  J.  Hooker. 
That  plaintiff  bought  at  .said  sale  and  took  a  certificate 
from  the  Sheriff  for  each  tract,  in  pursuance  of  the  stat- 
ute, and  also  proved  the  taxes  were  due  from  said  par- 
ties as  alleged.  That  after  the  expiration  of  a  year  from 
date  of  sale  the  plaintiff,  who  had  paid  his  bid  at  the  time 
of  purchase,  demanded  of  the  Sheriff  deeds  for  the  two 
tracts  of  land,  and  said  Sheriff  refused,  and  still  refuses, 
to  execute  a  deed  for  same. 

The  Sheriff  admitted  the  sale,  certificate,  etc.,  and  a 
refusal  to  make  the  deed,  and  claimed  that  his  refusal  was 
rightful,  because  within  the  year  from  the  sale  for  taxes 
the  land  had  been  redeemed  by  the  Eastern  Carolina  Land 
and  Lumber  Manufacturing  Company,  and  testified  that  on 
the  22d  April,  1891,  within  the  year  the  said  company  had, 
by  its  agent,  paid  to  the  Sheriff  the  entire  amount  plaintiff 
bid  for  the  hind,  together  with  the  penalty  and  costs,  and 
that  he  had  so  notified  the  plaintiff  before  this  action  was 
brought;  and  the  question  of  plaintiff's  right  to  a  deed  was 
made  to  depend  upon  whether  said  company  had  such  an 
interest  in  the  two  tracts  of  land  described  in  the  complaint 
as  made  the  repayment  to  Sheriff  a  valid  redemption  of 
the  land. 

To  show  such  interest  defendant  introduced  a  grant  from 
the  State  to  John  (irey  Blount,  dated  7th  September,  1795, 
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for  100,000  acri»s  of  land,  described  bv  metes  and  bounds, 
which  grant  containe<l  a  reservation,  as  follows:  "Within 
which  boundaries  there  hath  been  heretofore  granted 
22,6;]:]  acres,  and  is  now  surveyed  and  to  be  granted  to  Mr. 
(ieorge  Pollock  9,600  acres»  wliich  begins  at,"  etc.  Other 
denls  were  introduced  showing  conveyance  of  the  land  to 
the  defendant,  and  there  was  evidence  to  show  that  the  above 
ileeth  in  the  outer  bounchiries  accorded  with  the  John  (Irev 
Blount  patent,  conveyed  the  same  land  and  contained  the 
an^rvations  made  in  the  Blount  patent.  There  was  evi- 
dence, also,  showing  that  the  Eastern  Carolina  Land,  Lum- 
ber and  Manufacturing  Company  and  those  under  whom 
it  claimed  had  continuously  occupied  lands  in  the  Blount 
patent  since  1873,  but  it  was  admitted  that  no  portion  of 
the  lands  sued  for  and  described  in  tlie  complaint  had  been 
s<»  fK-cupied  or  possessed.  There  was  evidence,  also,  tend- 
ing to  show  that  the  lands  sued  for  were  within  the  outer 
l>fmndaries  of  the  Blount  patent. 

Plaintiff  introduced  grants  and  deeds  showing  title  to 
the  lands  sold  for  taxes  in  the  delinc^uents. 

Xo  evidence  was  offered  that  John  Hooker  and  Charles 
Horton  were  the  same  men  from  whom  the  taxes  were  due, 
(*xcept  that  the  tax-list  showe<l  land  listed  and  taxes  there- 
for due  from  parties  of  the  same  name. 

iX^fendant  contended  that  tlie  possession  of  the  land  and 
luml)er  company  within  the  outer  boundaries  of  the  Blount 
patent,  but  outside  of  the  two  grants  introduced  by  plain- 
tiff, would  mature  the  title  to  the  lands  embraced  in  said 
grants,  under  the  deeds  introduced  by  them,  and  gave  them 
such  an  interest  in  said  lands  as  would  authorize  them  to 
rHJt^em  the  land  sohl  for  taxes. 

The  Court  being  of  o])inion  that  such  possession  of 
defendant  would  not  operate  to  give  them  any  interest 
inside  of  the  two  grants  which  antedated  the  Blount  patent, 
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instructed  the  jury,  if  thev  believed  the  evideuee,  to  answer 
the  first  issue,  Yes;  the  second  issue,  No,  and  the  tliird 
issue,  Yes.  Pursuant  to  this  instruction,  the  jury  so 
responded  to  tlie  issues  as  folh)Ws: 

1.  Did  phiintift*  j)urchase  and  pay  for  land  at  sale  for 
taxes  in  May,  1890,  and  take  certificates  of  theSlieriff  there- 
for pursuant  to  the  statute?     Answer,  Yes. 

2.  Was  the  land  re<leeined  l)v  the  owner,  occupant  or 
any  person  having  lien  or  interest  therein  within  twelve 
months  from  such  sale?     Answer,  No. 

ll.  Did  plaintiff  demand  a  deed  from  the  Slieriff  before 
bringing  this  suit?     Answer,  Yes. 

From  the  judgment  in  favor  of  the  plaintif!'  defendant 
appealed. 

Memn<.  (handy  tt*  Aijdleft,  for  j)laintiff. 

MensrH.  RuHhec  &  Rji^'ihce,  for  defendant  (appellant). 

Ul.vrk,  J. :  The  j)rincipal  point  in  this  case  is  decided  in 
Manufacturing  (h.  v.  Frey,  at  this  Term.  It  is  there  held 
that  where  a  patent  issued  for  a  tract  of  land  reserving 
land  within  its  limits  "  previously  granted,*'  that  jjossi's- 
sion  under  such  j)atent,  but  outside  of  the  land  "previously 
granted,"  was  not  constructive  possession  of  the  excej)te(l 
land,  and  that  the  patent  was  not  color  of  title  to  the  land 
so  excepted,  though  the  burden  was  on  the  party  claiming 
under  the  excej)ti()n  to  show  that  the  land  in  question  came 
within  the  exception.     Here  that  has  been  done. 

The  defendant  in  this  case,  however,  further  conten<l.s 
that  no  evidence  was  offered  that  John  Hooker  and  Charles 
Hoiton  were  the  same  men  from  whom  the  taxes  weiv 
due,  except  that  the  tax-list  showed  land  listed  and  taxes 
therefor  due  from  parties  of  the  same  name.  It  would  1h» 
sufficient  to  say  that  this  point  was  not  raised  by  exception 
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iielow,  nor  4)v  i)ravcTfor  iii.struction,  nor  bv  issue  tendered. 
It  cannot  be  raised  bere  for  tbc  tir-jt  time.  If  it  could  be, 
however  it  migbt  have  l)een  formerly  {Fox  v.  Stafford,  90 
N.('.,29()),  by  the  present  law,  Acts  1887,  ch.  137,  sec.  62, 
Arts  1889,  cb.  218,  sec.  63,  tbe  certificate  issued  to  the 
plaintili  as  purchaser  at  the  tax  sale  was  "  presumptive 
evidence  of  tbe  regularity  of  all  prior  proceedings."  This 
j'rt'suni|)tion  was  i^ot  rebutted.. 

No  Error. 


THOMAS  MOORK  v.  JAMES  T.  SIUi(t,  Tax-collector,  etc. 

liijfiuction — »SV//^  for  Taxen  in  Arreara  for  Previous  Years. 

^  The  prohibition  in  the  jreneral  Machinery  Act  against  granting  injunc- 
tions is  applicable  by  its  temiH  only  to  such  a«  are  levied  by  that 
particular  act,  and  does  not  apply  when  the  right  to  collect  taxes 
in  arrears  has  l>een  revived  bv  a  statnte  for  the  benefit  of  a  Sheriff  *8 

4 

>*urpti(*s  containing  no  re«triction8  applicable  to  a  particular  case 
arining  thereunder. 

-  A  ta.x-collector,  under  the  authority  of  ch.  891,  Acts  of  1891,  which 
wa.«*  passed  to  enahle  the  wureties  of  a  Sheriff  to  collect  taxes  in 
arrears  for  several  years  previous,  levied  ujwn  for  the  purpose  of 
'*^l'inga  tract  of  land  upon  which  it  was  claimed  a  former  owner 
owed  taxes'.  The  Act  contained  no  provision  prohibiting  Courts 
from  isHning  restraining  orders,  but  by  the  first  section  purchasers 
without  notice  of  unpaid  taxes  were  relieved  from  the  encumbrance 
of  a  lien  for  taxes  on  land  bought  by  theni.  In  a  suit  brought  by 
the  owner  to  re^^train  the  sale,  the  complaint  alleged  that  he  had 
no  notice  that  the  land  which  he  had  bought  at  a  fon^dosure  sale 
waa  encumlx^red  by  a  claim  for  unpaid  taxes;  and  the  defendant, 
•n  his  answer,  averred  that  the  plaintiff  had  actual  notice  of  such 
^incumbrance.  In  such  case,  there  being*  serious  dispute  in  refer- 
^'nc*e  to  a  verj'  material  faft,  an  injunction  was  properly  granted 
"ntil  the  hearing. 
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Civil  action,  brought  by  Thomas  Moore  against  James 
T.  Sugg,  Tax-collector  of  Greene  County,  for  an  injunction 
to  restrain  the  sale  of  real  estate  for  taxes,  heard  before 
Whitaker,  ./.,  at  Fall  Term  of  Cireene  Superior  Court. 

The  complaint  alleged  that  the  plaintiff  purchased  the 
land  subsequent  to  1886,  and  that  defendant  had  adver- 
tised the  same  for  sale  for  the  taxes  of  1881  to  1886,  both 
inclusive,  and  that  he  had  bought  the  land  at  a  foreclosure 
sale  without  notice  that  the  taxes  were  unpaid.  The 
defendant  averred  that  plaintiff  had  notice  of  the  encum- 
brance. 

From  an  order  granting  an  injunction  until  the  final 
hearing  defendant  a{)pealed. 

Mcmrs.  T.  C.  Wooten  and  L.  l\  Merrill,  for  plaintiff. 
Mr.  George  M.  Lindmy,  for  defendant  (appellant). 

Avery,  J. :  The  prohibition  embodied  in  the  general  act 
against  granting  injunctions  to  prevent  the  collection  of 
taxes  is  applicable  by  its  terms  only  to  such  as  are  levied 
by  that  particular  statute.  The  law  passed  at  the  same 
session  (Acts  of  1891,  ch.  891)  to  enable  the  sureties  of  a 
former  Sheriff  to  protect  themselves  by  the  collection  of 
taxes  in  arrears  for  the  vears  from  1881  to  1886,  both  inclu- 
sive,  contains  neither  the  provision  restricting  the  power  of 
the  Courts  to  grant  restraining  orders  nor  the  clause  usually 
inserted  in  such  acts  forbidding  the  collection,  where  the  tiix- 
payer  shall  make  affidavit  that  he  has  paid  the  tax;  but 
by  a  saving  clause  added  to  the  first  section  purchasers, 
without  notice,  are  relieved  from  the  encumbrance  of  a  lien 
for  taxes  ui)on  land  bought  by  them. 

The  plaintiff  alleges  in  his  complaint,  used  as  an  affida- 
vit on  the  hearing,  that  he  had  **no  notice,  either  actual  or 
constructive,'^  tlwt  the  i)roperty  was  encumbered  by  a  claim 
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for  unpaid  taxes,  while  the  defendant,  in  his  answer,  avers 
that  he  had  actual  notice.  Without  adverting,  therefore, 
to  the  many  other  questions  discussed  by  counsel,  it 
appears  that  there  is  a  serious  dispute  in  reference  to  a  very 
material  fact,  and,  as  under  our  practice,  the  answer,  how- 
ever frank,  full  and  fair  a  denial  it  may  contain,  is  no 
longer  conclusive  as  to  the  right  to  extraordinary  relief, 
the  injunction  was  very  properly  continued  till  the  hearing. 
BlfKkwell  v.  McElweey  94  N.  C,  425;  Durham  v.  Railroad, 
104  N.  C,  261 ;  Caldwell  v.  Stirewalt,  100  N.  C,  201;  Whit- 
nker  v.  Hill,  96  N.  C,  2.  We  do  not  think  that  the  law, 
commonlv  known  as  the  Machinerv  Act,  was  intended  to 
apply  wliere  the  right  to  collect  taxes  in  arrears  has  been 
revived  bv  statute,  and  in  the  absence  of  statutorv  restric- 
tions  applicable  to  his  particular  case  any  tax-payer  may, 
therefore,  in  his  own  behalf  onlv  or  on  behalf  of  all  others 
similarly  situated,  bring  an  action  to  enjoin  the  collection, 
if  they  are  illegally  levied.  Sudderth  v.  Britaiiiy  76  N.  C, 
458;  London  v.  CUy  of  Wilmington,  78  N.  C,  109. 

It  is  not  necessary  now  to  pass  upon  the  question,  whether 
the  fiHng  of  the  affidavit  by  John  Murphy  on  a  former  occa- 
i?ion  was  in  the  nature  of  an  adjudication  that  the  taxes  were 
not  due,  nor  to  determine  whether  the  Legislature  has  the 
power,  by  reviving  a  lien,  to  defeat  intervening  rights 
acquired  while  it  was  dormant.  Railroad  v.  Commismoners, 
H2  X.  C,  259.  The  facts  upon  which  all  such  questions 
depend  will  be  fully  developed  and  the  law  applicable 
explained  on  the  trial  of  the  cause.  It  may  be  that,  after  a 
fuller  investigation  before  the  jury,  some  of  the  matters 
alK)ut  which  conflicting  affidavits  have  given  rise  to  dispute 
will  be  eliminated  from  the  controversv.     There  is 

No  Error. 
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*H.  W.  MOORE  V.  THE  CAFE  FEAR  &  YADKIN  VALLEY  KAIL- 
AVAY  COMPANY  AND  THE  NORTH  STATE  IMPROVEMENT 
(X)MPANY  et  als. 

Laborer's  Lien — ConHtrncti(m  of  Railroad — Asmgnment  of 

Cla  ims — E)  if  or  cement. 

1.  A  laborer  who  Bceks  to  niibject  a  railroad  cqnipany  to  the  payment  of 

wa^es?  due  him  by  a  contractor  in  the  construction  of  such  com- 
pany'h  road,  as  provided  in  nection  1942  of  The  Code,  niugt  show  a 
Hubptantial  compliance  with  the  requirements  of  such  section  ai* 
to  notice,  etc. 

2.  Aft^r  complyinjj  with  the  requirement*  of  section  1942  of  Tht  Code, 

a  laborer  can  assign  his  claim  as  a  debt  either  a>rainst  his  employer 
or  the  railroad  company  dealing  with  him  under  a  direct  agree- 
ment or  as  subcontractor,  and  the  assignee  can  sue  uik)u  suoh 
claim  and  other  similar  ones  in  one  action,  and  rec'over  the  sum 
total  of  all  such  claims  due  for  labor;  but  where,  in  an  action  by 
the  assignee  of  a  number  of  claims  due  laborers  by  the  ctmtractors, 
the  complaint  and  exhibits  failed  to  show  affirmatively  that  each 
of  the  laborers  not  only  claimed  a  specific  sum,  but  had  substan- 
tially complied  with  the  statute  in  resjwct  to  notice,  etc.,  previoiu* 
to  the  assignment  of  his  account :  Ifcid,  that  a  demurrer  to  the 
complaint  was  projx'rly  sustained. 

.'I.  The  privilege*  conferred  by  the  statute  (section  1942  of  The  Cmif)  i?* 
restricted  to  hihorers,  and  for  work  done  for  thirtv  davs  or  lees  in 
constructing  a  road,  and  the  company  can  in  no  event  be  held  lia- 
ble for  |)ayment  of  accounts  due  by  the  contractors  for  wnimah. 

4.  Where  there  were  intermediate  contractors  for  the  construction  of  a 
railroad,  and  the  assignee  of  claims  di;^  by  the  last  of  such  con- 
tractors to  laborers  brought  his  action  against  the  railroad  com- 
pany and  the  first  contractor:  Held,  that,  conceding  that  the  plain- 
tiff could  in  no  event  recover  from  any  but  the  railroad  company 
itself,  under  the  statute,  yet  the  addition  of  the  first  contractor  as  a 
party  would  not  be  a  fatal  misjoinder. 

Civil   action,  heard    before  Whitaker,  J.,  at   I)eeeml)er 
rerm,  1892,  of  Sampson  Superior  Court. 


rf^ 


*MacHak,  J.,  did  not  sit  (m  the  hearing  of  this  case. 
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The  action  was  brought  by  the  j)hiiiitiff*  as  assignee  of 
various  claims  due  hiborers,  etc.,  by  a  firm  of  contractors 
to  whom  the  construction  of  a  part  of  the  Cape  Fear  & 
Yadkin  Vallev  Railway  Companv^s  road  had  been  sublet 
l>y  a  subcontractor  of  the  North  State  Improvement  Com- 
pany, which  had  the  contract  for  the  construction  of  the 
whole  road.  The  complaint  alleged  that  a  contract  had 
lH»en  made  by  the  Cape  Fear  &  Yadkin  Vallev  Railway 
Coinpany  with  the  North  State  Improvement  Company  for 
the  construction  of  the  railroad  between  Favetteville  and 

ft. 

Wilmington;  that  the  said  Improvement  Company  con- 
tracted with  one  W.  P.  Fortune  to  grade  that  part  of  the 
road  lying  between  Wilmington  and  Black  River,  and  that 
Fortune  sublet  to  McDuffie  &  (Jillis  the  grading  of  a  part 
of  the  section  covered  by  liis  (Fortune's)  contract.  The 
complaint  further  alleged : 

"8.  That  by  and  under  the  said  contract  of  said  firm  of 
McDuffie  &  Gillis  a  hirge  part  of  the  said  grading  on  said 
Cape  Fear  &  Yadkin  Valley  Railway  bed  was  done,  exe- 
cuted and  finished  by  the  said  firm  of  McDuffie  &  CJillis, 
and  was  received  and  accepted  by  the  engineer  of  the  two 
corporations  named  in  articles  1  and  2  of  this  complaint, 
and  a  large  part  of  said  completed  work  was  then  paid  to 
said  firm  of  McDuffie  &  (fillis,  and  a  large  sum  was 
retained  in  the  hands  of  said  corporations,  to-wit,  about 
three  thousand  dollars. 

"9.  That  before  the  said  money  was  due  and  payable 
according  to  the  terms  of  said  several  contracts  herein- 
l>efore  stated,  and  according  to  the  rules,  usages  and  cus- 
toms of  said  corporations  in  paying  for  said  grading,  this 
plaintiff,  and  the  others  whose  claims  he  now  holds,  served 
on  the  said  corporations,  the  Cape  Fear  &  Yadkin  A^al- 
ley  Railway  Company  and  the  North  Stat(^  Im})rovement 
Company,  and  on  W.  P.  Fortune,  a  notice,  in  writing,  which 
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said  notice  informed  them  that  there  was  due  and  owing  to 
this  plaintiff  and  others  the  sum  of  twenty-four  hundred 
dollars  due  for  work  and  labor  done  and  materials  furnished 
in  grading  said  part  of  the  Cape  Fear  &  Yadkin  Valley  Rail- 
way bed,  and  forbid  the  payment  of  the  said  sum  of  twenty- 
four  hundred  dollars  to  the  said  firm  of  McDuffie  &  Gillis 
until  such  time  as  this  plaintiff  and  other  claims  should  be 
fully  paid  and  satisfied. 

''  10.  That  James  N.  Gillis  and  John  McDuffie  are  whoUv 
insolvent. 

'^11.  That  the  sum  of  twentv-two  hundred  and  seventy 
dollars  was  assigned  and  transferred  to  this  plaintiff  by 
the  laborers  wlio  did  the  grading  on  said  part  of  said  road 
between  Moore's  Creek  and  Black  River,  a  distance  of  four- 
teen miles,  and  is  now  and  was  at  the  time  of  said  trans- 
fer due  and  owing  for  labor  done  and  material  furnished 
in  grading  said  road,  and  the  sum  of  one  hundred  and 
thirty  dollars  is  now  and  was  due  to  this  plaintiff '  for  work 
and  labor  done  in  grading  and  constructing  said  part  of 
the  Cape  Fear  &  Yadkin  Valley  Railway. 

'*  12.  That  defendants  are  justly  indebted  to  this  plaintiff 
in  the  sum  of  twentv-four  hundred  dollars  for  work  and 
labor  done  in  grading  and  constructing  the  Cape  Fear  & 
Yadkin  Valley  Railway  between  Moore's  Creek  and  Black 
River,  a  distance  of  fourteen  miles,  and  no  part  of  the  said 
sum  of  twenty-four  hundred  dollars  has  been  paid:  where- 
fore the  plaintiff  prays  for  judgment  against  the  defendant*^ 
for  twentv-four  hundred  dollars,  and  for  the  costs  of  this 
action." 

The  defendants  demurred  to  the  complaint,  assigning 
the  following  causes  of  demurrer: 

''  1 .  That  the  complaint  shows  upon  its  face  that  there  was 
no  contract  between  the  plaintiff  and  either  of  the  defendant 
corporations,  and  that  there  was  no  agreement  of  any  kind 
between  them,  either  express  or  implied. 
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"2.  That  the  complaint  shows  upon  its  face  that  it  does 
not  show  a  cause  of  action  against  either  of  the  defendant 
corporations,  but  shows  only  a  cause  of  action,  if  any  exists, 
only  against  the  firm  of  McDuffie  &  Gillis,  who  were  such 
c*outractors  of  one  W.  P.  Fortune. 

*'3.  Because  it  appears  on  the  face  of  the  complaint  that 
the  Court  has  no  jurisdiction  of  the  action. 

"4.  Because  the  complaint  shows  upon  its  face  that  sev- 
eral causes  of  action  have  been  improperly  joined. 

*'  5.  Because  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  while  it  states  the 
amount  claimed  to  be  due  by  McDuffie  &  Gillis  to  the  plain- 
tiff as  one  hundred  and  thirtv  dollars,  it  does  not  state  what 
claims  were  assigned  to,  him,  the  names  of  the  parties 
assigning  or  the  amounts  due  each,  so  that  defendant  could 
deny  or  answer  each  claim  specifically. 

"6.  Because  the  complaint  is  multifarious  and  indefinite." 

The  plaintiff,  at  a  subsequent  term,  filed  an  amended 
complaint  and  further  alleged : 

1.  That  bv  virtue  of  and  under  the  several  contracts  set 
forth  in  paragraphs  4,  5  and  6  of  said  original  complaint, 
in  accordance  with  said  contracts,  and  under  the  direction 
and  guidance  and  instructions  of  the  agents,  engineers  and 
officers  of  said  corporations,  and  of  said  W.  P.  Fortune, 
John  McDuffie,  James  N.  Gillis  and  A.  H.  Slocumb,  this 
plaintiff,  and  those  who  have  assigned  to  him  as  hereinafter 
set  forth,  did  and  performed  work  and  labor  in  the  grading 
and  building  of  said  Cape  Fear  &  Yadkin  Valley  Railway, 
amounting  to  the  sum  of  twenty-four  hundred  dollars,  which 
said  railway  company,  nor  any  other  person  for  them,  have 
ever  paid  to  this  plaintiff,  although  said  railway  has  and  is 
now  using  and  enjoying  the  said  railway  so  constructed  by 
plaintiff. 
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2.  That  there  is  now  due  and  owing  to  plaintiff  for  said 
labor  and  materials  furnished  as  aforesaid  from  defendants 
the  following  amounts  (here  follows  a  long  list  of  aecouiits 
assigned  to  plaintiff,  most  of  them  small,  but  one  for  $Wl 
another  for  $275  and  another  for  $112). 

3.  That  all  the  itbove  amounts  have  been  transferred  and 
assigned  to  plaintiff,  amounting  to  two  thousand  four  hun- 
dred and  three  y7  dollars,  and  were  due  and  payable  on 
the  20th  day  of  December,  1889. 

Wherefore  plaintiff  demands  judgment  for  the  said  sum 
of  twenty-four  hundred  and  three  y^^  dollars  and  interest, 
and  for  the  costs  of  this  action. 

The  defendants,  relying  upon  their  former  demurrer, 
demurred  to  the  amended  complaint,  assigning  the  follow- 
ing causes : 

1.  That  the  complaint  shows  upon  its  face  that  there  is 
a  misjoinder  of  actions. 

2.  That  the  amended  complaint  shows  that  the  Court  lias 
no  jurisdiction  of  the  action,  and  that*  the  action  is  not 
prosecuted  in  the  name  of  the  real  party  in  interest. 

Ilis  Honor  sustained  the  demurrer  for  the  causes  set  out 
in  the  first,  second,  third,  fourth  and  sixth  articles  thereof, 
and  dismissed  the  action  as  to  the  railroad  and  the  Inii)rove- 
ment  Company,  and  plaintiff  appealed. 

Messrs.  George  Rountree  and  C.  B.  Aycock,  for  j)laiutif!' 
(appellant). 

Mr.  George  M.  Rose,  for  defendant. 

AvERV,  J.:  Where  a  contractor  for  the  construction  of 
any  part  of  a  railroad  becomes  indebted  to  a  laborer  for  his 
services  on  the  work  which  the  former  has  agreed  to  per- 
form, the  latter  may,  if  he  comply  with  the  recjuirements 
of  the  statute  {The  Code,  §1942),  subject  the  railroad  com- 
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panv  to  liability  for  labor  for  thirty  or  "  a  less  number  of 
<lays/'*  provided,  1st,  that  such  employee  give  notice  to  such 
company  within  twenty  days  after  the  performance  of  the 
lal)or  for  which  the  claim  is  preferred  ;  2d,  that  the  notice 
shall  be  in  writing  and  shall  be  served  on  an  engineer, 
agent  or  superintendent  in  charge  of  the  section  of  the  road 
on  whicli  such  labor  was  performed,  personally  or  by  leav- 
ing the  same  at  his  usual  place  of  business;  3d,  that  said 
notice  shall  set  forth  the  time  when  the  labor  was  performed, 
the  number  of  davs  and  the  amount  of  the  claim.  This 
right  to  look  beyond  the  contract  of  employment  to  an 
artificial  responsibility  that  may  be  thrust  upon  the  com- 
pany, is  a  creature  of  the  statute,  and  one  who  claims  the 
benefit  of  it  must,  like  a  mechanic  seeking  to  enforce  a 
lien  under  the  provisions  of  The  Code,  and  upon  tlie  same 
principle,  .show  a  substantial  compliance  with  the  require- 
ments of  law.  Wrayx.  Harrin,  11  N.  C,  77  ;  Cook  v.  Cohh, 
101  N.  C,  (38.  The  Legislature  wpuld  not,  if  it  had  author- 
ity to  do  so,  arbitrarily  subject  corporations  or  individuals 
to  liability  for  the  debts  of  others,  unless  where  tlie  company 
or  person,  by  reason  of  the  relation  sustained  to  the  primary 
debtor,  has  the  power  to  guard  against  incurring  loss  by 
withholding  a  payment  due  to  such  debtor.  I  f  the  claimant 
complies  with  the  recjuirement  that  notice  shall  be  served 
within  twenty  days  after  the  performance  of  the  work  and 
emhoilies  in  it  the  specific  information  mentioned  above, 
the  company  can  ordinarily  ascertain  the  precise  amount 
of  its  liability  for  as  well  as  to  contractors,  or  approximate 
it  so  closely  as  to  be  able  to  retain  a  sufficient  sum  on  set- 
tlement for  its  own  protecticm.  It  should  apjR^ar  affirma- 
tively from  the  complaint  and  exhibits,  not  simply  that 
each  of  the  laborers  who  assigned  to  the  plaintiff'  claimed 
a  specified  sum  from  the  company,  but  that  every  such 
assignor  had  complied  substantially  with  the  statute  in 
l(j_Vol.  112 
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giving  tlu»  j)ivscTib(Ml  notice  |)revioiis  to  the  assignment  of 
his  aeoount.  Coif  I:  v.  Cobh,  nupra.  After  subjecting  the 
contracting  corporation  to  liability  by  such  compliance, 
each  laborer  can  assign  his  claim  as  a  debt,  either  against 
his  employer  or  the  comj)any  dealing  with  him  under  a 
direct  agreement  or  as  subcontractor,  and  the  assigns 
could  uncjuestionably  sue  upon  the  aggregate  amount  so 
transferred  to  him  bv  various  claimants  and  recover  the 
sum  total  of  all  such  claims  due  for  such  labor,  and  as  to 
whicli  the  recjuisite  notice  slumld  be  shown  to  have  been 
given. 

The  description  of  the  claims  assigned  is  contained  in 
section  2  of  the  amende<l  complaint,  and  is  as  follows: 
**That  there  is  now  due  and  owing  for  said  lahor  and  nmie- 
Hals  funiiiihed  as  aforesaid  from  defendants  the  followinj^ 
amounts:  To  H.  W.  Moore,  $130;  to  J.  G.  Tliomas,  $27.); 
to  W.  Wills,  $2.<}7,  aggregating  (inchnlingall  the  amounts 
set  out  as  due  to  the  various  parties)  $2,403.07.  The  privi- 
lege of  subjecting  the  contracting  ccmipany  to  liability  is 
conferred  by  the  statute  only  upon  laborei'sand  on  account 
of  work  for  thirty  days  or  less  in  constructing  a  road.  The 
plaintiff  sues  as  assignee  of  more  than  one  hundred  and 
forty  persons,  whose  accounts,  in  section  1  of  the  amendeii 
complaint,  are  declared  upon  as  for  work  and  labor  done 
in  grading  and  building  the  railroad,  while  in  the  very 
next  j)aragraph  the  specific  amounts,  without  distinguish- 
ing one  from  another,  are  alleged  to  be  due  for  **  labor  and 
materials  furnished."  If  the  plaintiff  had  alleged  that  the 
notice  prescribed  by  the  statute  had  l)een  served,  as 
re(juir(Ml,  by  each  claimant  for  work  done,  it  would  have 
been  sufficient.  It  seems  [)r()bable,  at  least,  that  the  larger 
accounts,  amounting  to  from  $100  to  $200,  were  not  due  for 
la])or  for  thirtv  davs  Dr  less,  but  for  nuiterials,  and,  if  so, 
the  company  could  in  no  event  be  held  res]>onsible  for  their 
])ayment. 
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We  concur  with  the  Court  below  in  the  view  that  the 
facts  set  forth  in  the  complaint  show  no  cause  of  action 
ajjainst  any  person  or  corporation  otlier  than  the  firm  of 
MeDuffie  &  Gillis. 

If  it  be  conceded  that  the  plaintiff  could  not  in  any 
event  recover  against  any  intermediate  contractors,  Imt 
only  against  the  railroad  company,  and  upon  proof  of  com- 
(Jiance  by  his  assignors  with  the  statute,  the  addition  of 
the  Improvement  Company  as  a  defendant  would  not  be  a 
fatal  misjoinder. 

For  the  reasons  given  the  judgment  is 

Aftirmed. 


('LlXr.)X  LOAN  ASSOCIATION  AXl)  \V.  A.   DrXX,  KmMViM-,  v. 

W.  J.  MERRITT  et  al. 

AH»igumeut  of  Non-ner/ot table  Instrtnnenh- — (o)t<stnicfiir 

Xofice — Paymeni. 

1.  A  bond  is  non-nejjotiable  until  after  indorstMnent,  and  an  assi;rnei»  of  an 
unindoived  bond  take«  it  f«ubject  to  any  e(|uitii's  or  other  defentvn 
exi>fting  in  fiivor  of  the  maker  at  the  time  of  or  l)efore  notice  of 
the  assignment. 

i  It  is  a  general  principle  that  where*  one  has  notice  of  an  opposing  claim 
he  is  put  upon  inquiry  and  is  presumed  to  have  notice  of  every 
fact  which  a  proper  inquirj'  would  have  enabled  him  to  discover; 
therefore,  w*here  the  purchasers  of  the  equity  of  redemption  in 
land,  knowing  that  there  was  an  outstanding  mortgage  and  with- 
out making  any  inquiry  as  to  the  ownership  or  possession  of  the 
bonds  secured  by  it  and  requiring  no  excuse  for  their  non-pnxluc- 
tion,  paid  the  amount  of  the  Iwnds  to  the  mortgagi'e,  who  had 
previously  assigned  the  l)onds  to  plaintitl':  HebJ^  that  the  i)nr- 
chasersof  the  land  were  aifected  with  constructive  notice  of  the 
assignment  of  the  bonds  to  plaintiff. 
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Civil  action,  tried  before  Whitakei',  J.,  at  December 
Term,  1892,  of  Sampson  Superior  Court. 

The  action  was  brought  by  W.  A.  Dunn,  receiver  of  the 
Clinton  Loan  Association,  to  foreclose  a  mortgage  made  by 
defendant  Merritt  to  A.  S.  C.  Powell  to  secure  three  sealed 
notes  which  Powell  had,  without  indorsement,  depositee! 
with  the  association  as  collateral  security  for  his  two  unpaid 
notes.  The  mortgaged  land  was  subsequently  conveyed  to 
the  defendants  J.  A.  Ferrell  and  T.  M.  Ferrell,  who,  by 
giving  Powell,  the  mortgagee,  credit  on  an  old  account, 
paid  him  the  amount  of  the  secured  bonds,  Powell  prom- 
ising to  have  the  mortgage  canceled.  The  Ferrells  knew 
that  there  was  an  outstanding  mortgage  on  the  land,  but 
had  no  actual  notice  that  the  bonds  secured  bv  it  had  been 
transferred  to  the  plaintiff  association.  At  the  time  of  the 
settlement  with  Powell  the  Ferrells  did  not  inquire  who 
owned  or  held  the  bonds,  and  required  no  explanation 
from  Powell  as  to  why  he  did  not  produce  them. 

On  the  trial  the  plaintiffs  insisted  that  (1)  the  defendants 
Ferrell  were  not  protected  under  the  facts  by  want  of 
notice ;  (2)  that  in  taking  the  deed  from  Merritt  they  took 
merely  an  equity  of  redemption,  and,  being  subsequent 
in  time  to  the  right  of  the  plaintiffs,  they  were  inferior  in 
right.  His  Honor  refused  so  to  rule  and  gave  judgment 
for  defendants  Ferrell,  and  plaintiffs  appealed. 

Mr.  B.  0.  Burton,  for  plaintiffs  (appellants). 
No  counsel  contra. 


Shei»hkrd,   C.  J.:    The  defendant  Merritt  executed   to  ; 
A.  S.  C.  Powell  the  bonds  and  mortgage  described  in  the 
pleadings,  and  shortly  thereafter  the  said  Powell  assigned  \ 
the  bonds,  without  indorsement,  to  the  plaintiff.    Tlie  plain- 
tiff took   them  subject  to  any  equities  or  other  <lefenees 
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existing  at  the  time  of  or  before  uotice  of  tlie  a.ssignnieiit 
(.yjif/'v.  Tapscott,  93  N.  C,  246;  The  Code  §177),  and, 
therefon.*,  if,  after  such  assignment  and  before  such  notice, 
the  mortgagor  or  the  defendants  J.  A.  and  T.  M.  Ferrell 
(who  had  purchased  the  equity  of  redemption)  made  a  pay- 
ment to  Powell  of  five  hundred  dollars  on  the  said  indebt- 
wliK^s,  he  or  they  will  be  entitled,  as  against  the  pUiintiff, 
to  have  it  applied  as  a  credit  on  the  said  mortgage. 

The  plaintiff  argues  that  neither  party  acquired  any  legal 
inten»st,  and  that  the  payment  consisting  simply  of  the 
crediting  of  an  account  due  the  Ferrells  by  Powell,  their 
equities  are  ecjual,  and  this  being  so  the  case  should  be 
«lefide<l  for  the  plaintiff  up(m  the  principle  embodied  in 
the  maxim  7?//  prior  est  in  tempore  potior  ed  jure.  While 
the  principle  may  possibly  apply,  we  prefer  to  rest  our 
'Iccision  upon  another  ground,  and  this  is  that  in  making 
the  alleged  payment  the  defendants  were  guilty  of  such 
;:r(iss  negligence  as  amounts  to  ccmstructive  notice  of  the 
a^sigiunent  of  the  bonds  to  the  i)laintiff.  Of  course,  there 
can  Ix*  no  question  that  if  the  mortgagor  or  any  one  claim- 
injf  under  him  makes  a  payment  with  such  notice,  **he 
<l<)es  it  in  his  own  wrong  and  must  suffer  the  loss."  1  Jones' 
Mort.,  817. 

Al)out  a  year  after  the  assignment  of  the  l)onds  the 
mortgagor  sold  the  land  to  the  Ferrells,  and  the  latter 
claim  that  they  paid  off  the  mortgage  indebtedness  by 
iTe<hting  an  account  which  they  held  against  the  mort- 
>i:agee,  with  five  hundred  dollars,  as  above  stated.  At  the 
time  of  the  transaction  the  said  Ferrells  liad  actual  knowl- 
inlge  of  the  existence  of  the  bonds  and  mortgage,  but  they 
made  no  inquiry  as  to  who  had  possession  of  them,  nor  did 
they  require  that  they  should  be  produced  or  the  mortgage 
cancelefl.  Thev  seem  to  have  relied  entirelv  upon  the 
l>are  promise  of  Powell  to  surrender  them  to  Merritt. 
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!t  is  11  ffi'iii'Dil  |>riiKi|ilo  that  whore  one  fin 
ojiposin^  claim  lie  is  |nit  ii[K)1i  iii(]uiry,  ami  i 
Imvt'  notice  of  cvcrv  fact  wliic-Ii  n  proper  i 
liavi'  cnaliU'tl  him  lo  discover.  Bnntivg  v.  j 
r,<l.,  l:!0;  Bryan  v.  Hodgex,  107  \.  ('.,  492. 
Hjipliciilile  to  lhi<  case  is  happily  sUited  by  V 
Weiiham  in  ./"/((■-■*  V.  Siiiitfi,  1  Hare,  43,  wh 
witliin  the  principl<-  <if  const ruetive  notice  "■ 
the  party  charged  lias  had  actual  notice  that 
in  dispute  was  in  fact  charged,  cncumbe'red  o 
affected,  and  the<'oni1  has,  thort'foro,  hound 
strnctive  nutice  uf  facts  and  instruments,  to  1 
of  whicli  he  would  liave  heen  led  l>y  an  inqu 
conccrninji)  the  charge,  encumbrance  or  other 
afl'ecting  the  property  of  wjiicli  he  liud  a 
Illustrations  of  this  doctrine  may  be  foun 
Chauccry  decisions  couceruiug  priorities  in  oi 
hic  niortyapes,  where  a  failure  to  inquire  for  1 
of  important  title  deeds  is  held  to  lie  constr 
po?;tp"ninjia  mortgagee  to  the  claims  of  anoti; 
such  dcf'tls  have  heeu  ileposite<I  as  sccurit 
A/,V<(y-,  N\'hite  iV  Tudor  L.  ('.,  note. 

In  this  country  we  have  very  high  author! 
its  application  to  cases  like  the  pre.*ent.  In 
gages,  S2(),  it  is  laid  down  that  under  such 
"the  mortgagor  is  limnxl  to  take  notice  of  st 
ment  upon  the  discharge  of  his  deV>t,  becau 
gence  on  his  part  {or  of  one  who  has  purcha; 
of  reilemption)  ileniands  that  he  should  requi 
tion  iif  the  notes  before  paying." 

In  h'rU'yff  V.  V.uith.  26  N.  Y.,  18,  it  wa.>( 
purchasers  of  a  bond  and  mortgage,  who  fai 
the  production  of  the  bond,  are  chargeable 
any  rh'fi-ct  in  the  assignee's  title  thereto.     H 
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"TIk'  truth  is  tfiev  ^aw  Ht  to  trust  to  BedolTs  word  that  he 
owTH'd  and  possessed  tlie  bond  (witli  its  colUitoral  security), 
and  uj)on  that  trust  they  paid  him  for  the  bond  and  took  a 
written  assij^nment  of  it.  *  *  *  They  must  abide  the 
wnseijuences  of  not  taking  the  proper  precaution  of  rec^uir- 
iiij^  the  p'nxluction  and  delivery  of  the  bond." 

In  Uteres  v.  Haye^iy  95  Ind.,  527,  it  is  said  that  where 
notice  of  the  assignment  of  the  debt  and  mortgage  cannot 
l»e  ^iven  by  registry,  **  then  one  who  takes  an  intorent  in 
mortgaged  property  nnist  ascertain  that  the  person  iissum- 
ing  to  release  the  mortgage  is  the  holder  of  the  notes  which 
it  secures.  It  is  uncjuestionably  the  law  that  where  notice 
of  title  cannot  be  given  by  record,  the  j)erson  seeking  to 
>«enire  rights  must  ascertain  wlio  is  the  owner  of  the  mort- 
irajjc,  by  tracing  the  notes  to  the  hands  of  the  assignees.^' 

The  foregoing  authorities  go  much  farther  than  is  neces- 
siry  to  sustain  the  plaintiffs'  contention,  and  indeed  are  in 
ailvauQe  of  some  of  the  decisions  in  England  and  America, 
which  do  not  re(|uire  the  production  of  the  instruments, 
Imt  only  that  an  inquiry  be  made  and  a  plausible  excuse 
l»e  given  for  their  absence.  Some  of  the  cases  are  evidently 
influenced  by  the  existence  of  statutory  j)rovisions  for  the 
registration  of  assignments  of  mortgages,  the  Courts  requir- 
ing a  slighter  degree  of  diligence  where  such  laws  obtain 
than  is  sanctioned  elsewhere. 

With  a  due  ap})reciation  of  the  importance  of  guarding 
the  doctrine  of  constnictive  notice  so  that  it  may  be  kept 
within  proper  limits,  we  must  conclude  that,  taking  either 
of  tlie  views  we  have  presented,  the  Ferrells  were  affected 
with  ccnistructive  notice,  as  they  made  no  intjuiry  whatever 
ii<  to  the  ownership  or  jiossession  of  the  bonds,  nor  was  any 
excuse  given  for  their  non-production. 

We  are  of  the  opinion  that  there  should  be 

A  New  Trial. 
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I).  W.  HAIN,  State  TmisunT,  v.  CIJXTOX  LOAN  ASSOCIATION  etal. 

Joint  Stoc/c  Afimciation — Rif/hts  (ind  Liahilrfus  of  Members — 
Insolvoif  (hrporafloii —  Vnpa'ul  SnhHcviptiona. 

1.  An  association  of  persons  doinj;  Imsiness  as  a  joint  stock  comi)any, 

having  no  charter  either  ])y  special  act  of  the  (ieneral  Assembly, 
or  under  the  ^*neral  law,  and  hence  havinjr  no  corporate  exist- 
ence, is  a  j>artnership,  and  suit  may  be  brought  by  each  creditor 
aj^ainst  any  or  all  of  the  nieinl)ers  or  jwirtners;  and  when*  such  asso- 
ciation  b(*coines  insolvent  its  members  or  stot^kholders  who  are 
creditors  are  not  entitled  to  any  dividend  on  their  debts  until  the 
other  creditors  shall  be  pai<l  in  full. 

2.  AVhere  a  joint  stock  (Unincorj>orated^  association  is  succeeded  by  an 

incorj>orated  company,  whose  stockholders  are  the  memlwrs  of 
the  joint  stf)ck  ass<x'iation  and  j)ay  their  subscriptions  to  thesttx^k 
of  the  new,  not  in  cash,  but  in  stock  of  the  old  concern,  they  are 
deI)tors  to  the  full  amount  subscribed  bv  them,  and  if  thev  are 
also  creditoi-s  of  the  coryioration  and  it  l)ecomes  insolvent,  they 
cannot  share  in  any  part  of  the  assets  until  their  liability  hasbet^n 
paid  in  full.  In  such  case,  the  receiver. ^^hoidd  retain  all  dlvidendt^ 
on  de])ts  due  to  stockholders  thus  indebted  to  the  corporation  until 
h(»  is  readv  to  make  a  final  settlement  with  all  the  cre<litors. 


In  ail  ACTION  hrou^ht  in  the  Superior  rourt  of  Wake 
(V)untv  hv  the  State  Treasurer  ai»:ainst  the  defendant,  the 
Clinton  Loan  Assoeiation,  for  tlie  ap])ointment  of  a  receiver 
and  the  windinti  up  of  its  business,  W.  A.  Dunn  was 
apj)ointed  receiver,  and,  in  the  course  of  liquidating  the 
company's  attairs,  petiti()ne<l  the  Court  for  instructions  as 
to  payment  of  dividends,  his  )»etition  l)eing,  in  substance,  as 
follows: 

That  in  the  year  1887  divei>>  i)ersons  in  Sampson 
county  and  elsinvhere  organized  an  association,  or  unincor- 
porated joint  stock  company,  called  '*The  Clinton  Loan 
Association. '^  under  articles  of  agreement  or  constitution, 
and  for  several  years  continued  to  do  a  banking  business 
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in  the  town  of  Clinton;  that  a  corporation  called  *'The 
(lintou  Loan  Association  '*  was  chartered  bv  the  General 
As?4embly  at  its  session  of  1891,  chapter  57,  and  on  tlie 
IHth  day  of  Marcli,  1891,  its  corporators  organized  and 
aea»pted  said  charter,  and  continued  to  do  a  banking 
btisiness  till  the  beginning  of  this  action;  tliat  it  was  the 
desire  of  nearly  all  of  the  stockholders  of  the  old  joint  stock 
wunpany  to  i)rocure  a  charter,  and  upon  its  granting  by 
the  General  Assembly,  and  at  the  time  of  organizing  there- 
under, a  meeting  of  the  corporators  was  held  and  a  reso- 
lution adopted  that  all  subscril)ers  to  stock  in  the  new  con-? 
ceni  should  be  allowed  to  i)av  for  their  stock  bv  the  stock 
of  the  old  joint  stock  company;  about  $42,000  (out  of 
S-lt^OOO)  of  the  old  stock  was  thus  transferred  to  the  new 
concern  in  payment  for  stock;  the  residue  of  the  old 
;*tockholders  did  not  sul)scril)e  to  the  stock  of  the  new  con- 
cern: said  stock  was  then  worthless;  that  the  said  joint 
>1ock  company,  before  closing  business,  duly  executed  a 
deed  of  assignment  to  the  corporation,  conveying  all  its 
property  of  every  description  to  said  corj)oration  in  trust, 
first,  for  the  payment  of  all  depositors,  time  and  call,  then 
any  unpaid  dividends  of  said  company,  and  the  residue  to 
the  stockholders  thereof;  that  the  said  corporation  pro- 
cecnled  to  administer  the  assets  of  said  joint  stock  company, 
or  association,  and  paid  out  in  cash  to  holders  of  claims 
atraiust  said  association  about  as  much  as  it  collected;  but 
in  manv  instances  the  creditors  of  the  old  concern  surren- 
dere<l  their  evidences  of  del)t  or  claims  against  the  old  con- 
cern, and  accepted  in  lieu  tliereof  certificates  of  indebted- 
m*s:j  of  the  new  concern ;  so  that  now  the  new  concern  has 
its  paper  outstanding  to  the  amount  of  between  $88,000 
and  $40,000  in  excess  of  its  collections  from  the  assets  of  the 
old  concern ;  that  the  petitioner  has  made  collections  on 
l>oth  the  assets  of  the  old  and  the  new  concern ;  that  some 


250 


IN  THE  SUPREME  COURT. 


Bain  r.  ]a).\s  Association. 


of  the  Htockholders  of  the  ohl  eoiicerii  were  depositors 
therein,  and  it  is  still  indebted  unto  them  on  aeeount  of 
the  same;  that  some  of  the  stockliolders  of  the  corporatmi 
were  depositors  therein,  and  it  is  still  indebted  unto  them 
on  aeeount  thereof;  that  your  petitioner  was  appointee! 
reeeiver  in  this  aetion  on  or  about  the  'i^id  dav  of  December, 
1891,  by  the  Judge  of  the  Superior  Court,  under  proceed- 
ings instituted  by  the  State  Treasurer;  l)v  virtue  thereof 
the  receiver  took  charge  of  all  the  assets  of  the  old  and 
new  concern,  and  has  made  considerable  collections,  and 
will  very  shortly  proceed  to  make  a  distribution  among  the 
creditors.  To  enable  him  to  do  so  with  safetv  and  fairness 
he  desires  the  advice  and  direction  of  the  Court  upon  the 
following  (juestions : 

1.  Are  the  new  and  the  old  concern  to  be  treated  as  sepa- 
rate, or  one  and  the  same? 

2.  Is  the  corporation  entitled  to  retain  from  the  assets  of 
the  old  concern  the  amount  of  its  outstanding  paper,  which 
was  issued  in  lieu  of  the  ])aper  of  the  old  concern,  l)efore 
any  payments  are  made  to  the  other  creditoi"s  of  the  old 
concern  ? 

3.  Are  the  stockholders  of  the  old  concern,  who  are  also 
creditors  thereof,  entitled  to  anv  dividend  on  their  debts 
till  the  other  creditors  are  paid  in  full? 

4.  Are  the  stockholders  of  the  new  concern,  who  are  also 
creditors  thereof,  entitled  to  anv  dividend  on  their  debts 
till  the  other  creditors  are  paid  in  full? 

His  Honor,  Bryan,  Judge  presiding,  rendered  the  follow- 
ing judgment: 

''The  Court  doth  order  and  adjudge  as  follows,  and 
advise  the  receiver  to  pay  out  u])on  the  following  princi- 
ples : 

''Answer  to  question  first:  Sejjarate  and  distinct. 
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••An.swer  to  (juestion  second  :  The  corporation  is  entitled 
to  stiind  in  the  shoes  of  the  creditors  of  the  old  concern, 
wha«<e  paper  it  took  up  and  may  share  pro  rata  in  tlie  assets 
of  the  old  concern  to  that  extent. 

•'Answer  to  question  third :  Yes;  hut  the  receiver  will 
pay  to  the  crtnlitors  who  have  heretofore  obtained  judg- 
ments against  any  of  the  stockholders  of  the  old  concern, 
who  are  or  shall  he  entitled  to  dividends  as  creditors  of  the 
old  concern,  such  portions  of  such  dividends  as  may  be 
equal  to  the  pro  rata  share  of  the  respective  liabilities  of 
such  .stockholders  upon  such  judgments,  calculated  upon 
the  basis  of  the  amount  of  the  stock  held  bv  each  of  them 
in  the  old  concern,  and  any  surplus  over  and  above  such 
pro  rata  share  will  be  paid  over  to  the  said  stockholders 
n»spectively." 

The  answer  to  the  fourth  question,  though  not  appearing 
in  the  transcrii)t,  was  .stated  in  the  argument  to  have  been 
'Yes.' 

From  this  order  the  receiver  and  the  creditors  of  the 
old  and  of  the  new  concern  appealed. 

Mr,  Robert  0.  Burton,  for  Receiver  Dunn  (appellant). 
No  counsel  contra. 

BiKWELL,  J.:  The  counsel  for  the  appellant  concedes  in 
this  Court  that  the  answers  of  his  Honor  to  the  first  and 
second  (juestions  propounded  by  the  receiver  are  correct, 
but  contends  that  his  answers  to  the  third  and  fourth  ques- 
tions are  not  in  accord  with  the  rights  of  the  creditors  of 
the  two  concerns,  the  joint  stock  company  and  the  defend- 
ant corporation. 

It  is  neces.^arv  first  to  determine  in  wliat  relation  the 
members  of  the  first  Clinton  Loan  Association  (the  joint 
^«t<H*k  company)  stand  towards  the  creditors  of  that  concern. 
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Eiidi  iiioniVier  is  liable  to  each  creditor  fur  the  full 
amount  of  hU  c'laiiii.  Thi.s  i;*  so  because  that  association 
was  a  partnership,  and  suit  may  bi'  bronght  by  each  ernl- 
itor  against  any  or  all  of  the  partnei-s.  The  Code,  §S1S7 
and  'I'll.  We  spouk  now  of  the  Uability  of  the  members  tn 
tlu'  creditors,  and  not  of  the  liability  of  the  members  iulft 
new.  It  was  not  a  corporation.  There  was  no  special  char- 
ter from  the  (Jeneral  Assembly  making  it  an  artiticial  per- 
son capable  of  contracting.  Its  membenj  had  not  complied 
with  the  provision  of  the  general  law  {The  Code,  ch.  16,  and 
acts  amending  it)  so  as  thus  to  acquire  for  their  association 
this  artiticial  ('orjioratt'  existence,  and,  indeed,  they  seem  tii 
have  iiecu  cngagcil  in  ii  business  (banking)  which  [ircvented 
them  from  availing  themselves  of  the  provisions  of  the 
general  law,  and  liecimiing  a  corporation  or  an  hicorjwmkil 
joint  stock  company.  Thf  Code.  5§<>77,  684.  Mr.  Beacli. 
in  liis'work  on  private  corporations,  section  167,  says:  ".\ 
joint  stock  company  may  be  defined  to  be  a  partiiershi|» 
whereof  the  capital  is  divide<l  into  shares  which  are  trans- 
ferable without  the  express  consent  of  all  the  copartners. 
Its  articles  of  as.soeiation  have  the  same  relation  to  it  that 
the  charter  has  to  an  incorporated  company,  regulating  tlie 
duties  of  the  officers  and  the  duties  and  obligations  of  the 
members  among  themselves.  At  common  law  they  have 
none  of  the  rights  an<l  immunities  of  regularly  incorpomted 
companies',  being  nothing  more  than  partnershi|>s,  and  ever}- 
member  of  the  cimipany  is  liable  for  the  debts  of  the  concern, 
no  matter  what-tlic  private  arrangement  among  themselves 
nniy  be."  All  the  authorities  seem  to  be  to  the  same 
efl'ecl.  We  have  in  this  State  no  statutes  regulating  the 
law  of  such  com]mnies,  such  as  are  in  force  in  England  and 
in  New  York,  and  in  simie  other  States. 

Such  being  the  i-elation  of  "the  stockholdei-s  of  the  old 
concern,  who  are  also  creditors  thereof"  to  the  other  cred- 
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itors,  we  conclude  that  the  proper  answer  to  the  third  (jues- 
tiou  is,  "  No,"  for  they  are  members  of  a  bankrupt  firm,  and 
a  partner  is  not  allowed  to  prove  against  a  bankrupt  estate 
of  the  firm  for  an  amount  owed  him  by  the  firm  in  compe- 
tition with  joint  creditors,  for  he  is  their  debtor.  2  Bates 
on  Partnership,  section  836. 

We  think  that  the  fourth  (juewition  of  the  receiver  should 
also  be  answered,  **  No.^' 

The  **  new  concern  "  is  a  corporation.  None  of  its  stock- 
holders have  paid  any  part  of  their  subscriptions  for  stock. 
Foundry  Co.  v.  Killian,  99  N.  C.,  501.  They  are  debtors  to 
the  full  amount  subscribed  bv  them,  and  cannot  be  allowed 
tri appropriate  any  part  of  the  fund  belonging  to  the  other 
creditors  till  their  liability  has  been  paid,  The  receiver 
should  retain  all  dividends  on  debts  due  to  stockholders 
thus  indebted  to  the  corporation  until  he  is  ready  to  make 
a  final  settlement  with  all  the  creditors.  The  receiver  will 
pay  the  costs  out  of  the  funds  in  his  hands. 

Judgment  Modified. 


M.   HANSTEIN  v.  A.   F.  JOHNSON  et  al. 

Jn'mt  Stork  AiwociatioHA — •PartnerHhip — Liability  of  Partners. 

1.  IndividiialH  a.SiK)ciate(l  in  ImsiiieHs  and  clniiiiing  to  ])o  a  cor})oration 
and  exempt  from  individual  liability  for  its  contract**,  in  order  to 
nhield  themselvef*  from  such  liability,  must  be  able  to  sliow  that 
the  conx)ration  exists  by  virtue  of  a  charter  jjranted  by  the  (ren- 
eral  Asnembly  or  under  the  general  law;  when  no  charter  exists 
Huch  a-sHociation  is  a  partnership. 

ti.  Sections  1  and  3  of  Article  VIII  of  tlie  Constitution  do  not  create 
joint  stock  a.s80ciations,  but  are  directions  to  the  (Jeneral  Assend)ly 
not  to  grant  special  charters  to  corporations  (which  word,  by  force 
of  section  3,  includes  joint  st<x*k  associations),  except  where  the 
object  cannot  be  attained  under  the  general  law. 
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:\.  Meiiil)erH  of  a  partnership  are  jointly  and  severally  Vx)und  for  all  lU 
debti? ;  and  l)ecau8e  of  the  joint  liability  the  creditor  and  each 
partner  has  a  right  to  demand  that  the  jainl  property  shall  l>e 
applied  to  the  joint  debts;  and  l)ecauee  of  the  nneral  liability  u 
creditor  may.,  at  will,  sue  any  one  or  more  of  the  partners. 

4.  The  fact  that  the  assets  of  a  partnership  are  not  sutticient  to  pay  the 
partnership  debts,  or  that  a  receiver  has  charge  of  the  assets,  or 
that,  there  being  many  creditors,  a  multiplicity  of  suits  may  ensue, 
cannot  deprive  a  creditor  of  his  right  to  enforce  his  claim  against 
any  one,  or  several,  or  all  of  the  partners. 


Civil  action,  tried  at  May  Term,  1892,  of  Sampson 
Superior  Court,  before  WniHton,  ,/.,  upon  a  ease  agreed,  as 
follows: 

1.  That  on  or  about  the dav  of ,  1873,  aii<l 

since  that  time,  the  defendants  above  named  became  mem- 
bers of  the  Clinton  Loan  As-sociation  under  articles  of  agree- 
ment, which  said  association  at  the  time  hereinafter  men- 
tioned was  unincorporated  and  did  a  general  banking  busi- 
ness in  the  town  of  Clinton. 

2.  That  in  February,  1891,  and  prior  thereto,  and  now, 
the  persons  named  in  the  second  defence  of  the  answer  of 
A.  F.  Johnson  and  others  were  also  members  and  share- 
holders of  said  association. 

3.  That  at  the  times  mentioned  in  the  complaint  the 
plaintiff,  M.  Hanstein,  deposited  with  said  association  the 
amounts  of  monev  therein  set  out,  and  took  certificates  of 
deposit  therefor,  by  which  said  as.sociation  promised  to  pay 
the  |)laintiff*  the  $aid  amounts  so  deposited,  with  six  per 
cent,  interest  on  the  same  from  the  date  of  dei)osit,  after  a 
notice  of  thirty  days,  amounting  in  all  to  the  sum  of 
$'"3,099.00,  as  is  fully  set  out  in  the  second  article  of  the 
complaint. 

4.  That  on  the  7th  day  of  December,  1891,  the  Vl«i»tif!' 
demanded  payment  of  said  sums  of  money  of  said  associa- 
tion, and  gave  notice  that  payment  thereof  was  required. 
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■).  That  on  the  22(1  day  of  December,  1891,  a  receiver  was 
duly  appointed  in  an  action  duly  instituted  in  the  Superior 
(ourtof  Wake  County,  wherein  the  State  of  North  Carolina 
and  Donald  W.  Bain,  Treasurer  of  said  State,  are  plaintiffs 
and  the  said  association  is  defendant,  for  the  purpose  of 
winding  uj)  and  settling  the  affairs  of  said  association  in 
accordance  with  the  provisions  of  chapter  155,  Acts  of  1891, 
t(»  take  charge  of  the  assets  of  said  aj^sociation  upon  the 
ground  that  the  same  was  insolvent. 

H.  That  said  receiver  of  said  association  has  now  in  his 
jMtssession  the  asvsets  of  said  association  to  a  large  amount, 
the  exact  value  of  which  is  not  now  ascertainable  and 
which  have  not  been  administered. 

7.  That  prior  to  the  institution  of  this  action  the  plain- 
tiff obtained  an  order  from  Hon.  H.  G.  Connor,  then  hold- 
ing the  Courts  of  the  Fourth  Judicial  District,  for  permission 
to  institute  this  act  ton  and  to  prosecute  the  same  to  judg- 
ment. The  petition  on  which  said  order  was  granted  and 
said  order  are  made  a  part  of  these  facts. 

S.  That  the  plaintiff  does  not  seek  to. interfere  with  the 
{possession  of  said  receiver,  but  to  establish  his  debt  and  to 
obtain  a  lien  upon  the  individual  property  of  the  meml)ers 
of  said  association. 

9.  That  some  of  the  members  of  said  association,  now 
n'|iute<l  to  be  men  of  wealth  and  hirge  means,  to-wit,  ().  P. 
White,  James  Moore  and  James  Stevens,  have  within  the 
last  ninetv  davs  executed  convevances  bv  which  laro:e  parts 
of  their  estates  have  been  disposed  of 

10.  That  said  receiver  has  instituted  no  action  against 
the  defendants  upon  the  certificates  set  out  in  the  complaint. 

11.  That  said  association  is  insolvent,  owing  about  f  100,- 
000  to  a  great  number  of  creditors  in  varying  amounts,  and 
that  twelve  of  such  creditors  have  already  brought  separate 
suits  against  these  defendants,  or  some  of  them,  to  enforce 
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an  alleged  individual  liability,  and  a  good  many  other 
creditors  of  said  association  are  threatening  to  bring  similar 
separate  suits  against  these  <lefendants,  or  some  of  tlieni,  in 
the  Superior  Court,  and  in  the  Courts  of  Justices  of  the 
Peace  in  Sampson,  to  enforce  such  individual  liability. 

Upon  consideration  of  the  foregoing  facts,  the  Court 
gave  judgment  in  favor  of  the  i)laintiff*  and  against  the 
defendants. 

From  which  judgment  the  defendants  appealed  to  the 
Supreme  Court  upon  tke  following  grounds: 

1.  That  his  Honor  erred  in  holding  that  all  the  share- 
holdei's  in  said  association  are  not  proper  and  necessary 
parties  to  this  action,  l)Ut  that  the  plaintiff  can  maintain 
the  same  against  a  part  of  said  shareholders. 

2.  That  his  Honor  erred  in  holding  that  the  defendant:^ 
were  individually  and  i)rimarily  liable  to  the  payment  of 
the  plaintiff's  debt  and  that  such  liability  can  be  enforced 
in  this  action  and  need  not  be  sought  in  the  action  in 
which  said  receiver  was  appointed,  or  in  an  action  brought 
bv  said  receiver  on  behalf  of  all  the  creditors  of  said  asso 
ciation  against  all  the  stockholders  of  said  association. 

;i.  That  liis  Honor  erred  iii  holding  that  the  defendant?? 
were  prinnirily  and  individually  liable  to  the  payment  of 
plaintiff's  debt  and  not  secondary  to  the  primary  liability 
of  said  association,  and  that  it  was  not  necessary  to  first 
exhaust  the  assets  of  said  association  before  subjecting  the 
individual  shareholders  to  the  payment  thereof. 

4.  That  his  Honor  erre<l  in  holding,  under  the  facts  and 
circumstances  of  this  case,  that  a  single  creditor  of  said 
association  could  maintain  his  action  against  a  part  of  said 
shareholders,  and  that  such  defendant  or  defendants  could 
not  set  up  as  a  defence  the  fact  that  said  association  was 
insolvent;  that  its  debts  consisted  of  a  great  number  in 
varying  amounts  to  different  creditors,  aggregating  about 


FEBRUARY  TERM,  1893.  257 


Hansteix  r.  Joiixsox. 


IKMUMM),  and  that  all  said  creditors  had  brought,  or  were 
threatening  to  bring,  separate  actions  in  the  Superior  Court 
ai](l  in  the  Courts  of  Justices  of  the  Peace. 

Me^ifrs.  Allen  &  Dortch  and  Aycock  &  Daniel,  for  plaintiff. 
Mr.  (jforge  Rountrec,  for  defendants  (appellants). 

BuRWELL,  J.:  In  Bain  v.  Clinton  Loan  Association,  at  this 
Term,  we  have  decided  that  the  association  of  that  name, 
ami  of  which  the  defendants  were  members,  was  a  partner- 
j«hij),  and  that,  since  in  this  State  all  contracts  are  several, 
each  member  was  liable  to  each  creditor  for  the  whole 
amount  of  his  claim. 

In  addition  to  what  is  said  in  the  opinion  tiled  in  that 
(•a-<e  iij)on  this  subject,  it  may  be  remarked  that  individ- 
uals associated  together  in  a  business  and  claiming  to  be  a 
<*<»rporation  and  exempt  from  individual  liability  for  the 
contracts  of  the  association,  in  order  to  shiekl  themselves 
from  such  liability,  must  be  able  to  show  that  this  legal 
entity  exists  by  virtue  of  some  s})ecial  or  general  act  of  a 
legi.slative  body  capable  of  chartering — ^giving  life  to — a 
(*orporati(m.  The  defendants  shpw  no  such  charter.  No 
^I»ecial  act  had  conferred  on  their  association  corporate 
exi.stence,  and  they  had  not  complied  or  attempted  to  com- 
ply with  the  terms  of  the  general  law  {The  Code,  ch.  !()) 
i^i  a«  to  ac(|uire  such  existence  through  its  provisions. 
Indeed,  the  business  in  which  they  were  engaged  (a  general 
Iwinking  business)  was  such  as  to  j)reclude  them  from  avail- 
ing themstdves  of  the  facilities  of  thnt  law  for  creating  and 
orjfanizing  a  corporation.  Banking  and  insurance  com- 
[>anies  cannot  become  corporaticms  in  this  State  excej)t  by 
''{jecial  act  of  the  General  Assembly,  being  excepted  from 
the  provisions  of  the  general  law.      The  Code,  §()77. 

17_Vol.  112 
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It  was  fOiitfiKlcd  liy  (lefeiKlaiits'  counsel  thut  iiia.'^niui-li 
as  tlieir  it.ssociiitioii  wn.s  a  joint  ."tock  comimiiv  it  was  an 
('(tCTW7)orff/c</ joint  stock  company,  or  a  corporation  by  virtue 
of  sw;tio»s  J  Hit»l  ;i  of  Article  VIII  of  the  Constitution  of 
the  State.  Tliu«c  sections  of  the  organic  law  aix'  not 
intended  to  creiite  corporate  existences,  Imt  are  directions  t>i 
the  Legislature  not  to  grant  s])eeial  charters  to  corporations 
(which  wonl  1m'  force  of  section  -1  includes  Joint  stock  com- 
panies) except  in  cases  whore,  iu  the  judgment  of  the  Legis- 
lature, the  object  of  the  corporation  cannot  he  attjiinwl 
under  general  laws.  Chapter  Hi  of  The  Code,  and  tlie  acts 
amen<hitory  thereof,  liave  been  adopte<l  in  compliance  with 
tlic  mandates  of  this  article.  The  General  Assembly  has 
not  seen  lit  to  provide  for  the  organization  and  incorpora- 
tion of  "joint  .stock  c(nnpanies"  as  has  been  done  in  Eug- 
hind  and  also  in  New  York,  the  Cons-titution  of  wliich  Stale 
is  in  this  respect  the  same  as  ours. 

When  we  have  deterniiucd  that  the  claim  of  the  plain- 
tiff i.-i  against  a  copartnersliip,  of  which  the  defendants 
were  niembei"s,  we  have  virtually  overruled  all  their  excep- 
tions to  the  judgment  from  which  they  have  appeale<l. 
They  arc  jointly  bound  t<)  him,  and,  because  of  this  joint 
liability,  the  plaintiff  and  each  partner  has  a  riglit  to 
demand  that  the  joint  property  shall  be  apjjlied  to  the  satis- 
faction of  the  joint  liabilities.  But  they  are  severally  bound 
to  him  also,  under  the  statutes  of  this  State,  in  which  all 
contracts  are  joint  and  several,  and  the  plaintiff  may  sue  any 
one  or  more  of  the  partners  as  he  wills.  The  Code,  §§!**'. 
222.  Nor  does  (he  fact  that  the  partnership  is  insolvent, 
that  is,  that  the  Joint  property  is  not  sufficient  to  pay  the 
joint  or  partnership  debts,  or  the  fact  that  a  receiver  has 
charge  of  the  partnership  assets,  no  matter  at  whost' 
instance,  deprive  the  creditor  of  that  right.  Nor  can  be 
be  stayed  in  his  efforts  to  secure  the  money  that  is  due  liim 
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bec-au.se  of  the  fact  that  there  are  a  great  manv  cred- 
iters  in  Hke  condition  with  himself,  and  that  there  will, 
therefore,  he  a  multiplicity  of  suits.  The  law  favor^^,  not 
hinders,  the  diligent.  A  Court  will  sometimes  inter})ose 
to  prevent  a  multiplicity  of  suits,  but  the  facts  set  but  in 
this  ca^e  do  not  at  all  warrant  any  such  interposition. 

No  Error. 


HKNRY  HTTAFF  v.  ADRIAN  &  VOLLERS. 

Injvncf'wn — Remedy  af  Laiv — Sfatvfc  of  LimitatkniH — Sale 

Viider  Power, 

When;  a  niortjragor  in  i)o.ss?eai«ioii  has  a  full  defence  to  an  action  for 
ejectment  when  broufrht  by  a  purchaser  at  a  pale  under  a  mortgage 
barred  by  the  statute  of  limitation^!,  the  Court  will  not  interfere 
by  injunction  to  prevent  a  wile  threatened  by  the  mortgagee.  It 
would  l)e  otherwise  if  there  were  a  contest  as  to  the  amount  due 
under  the  mortgage. 

This  was  a  motion  to  di.ssolve  an  injunction,  heard  ])efore 
Connor,  J.,  at  January  Term,  189»3,  of  Nkw  Hanover  Sui)e- 
rior  Court. 

The  complaint,  used  as  an  affidavit  ui)()n  which  the  order 
had  l)een  granted,  alleged  that  the  plaintiff',  in  March,  1871, 
in  order  to  secure  his  promissory  note  to  defendants,  due 
1^1  (lay  of  April,  1872,  executed  to  them  a  mortgage  upon 
certain  land  in  Wilmington,  with  the  usual  power  of  sale  in 
caj?e  of  default  in  the  payment  of  the  note;  that  no  pay- 
ment has  ever  been  made  on  the  note  and  mortgage,  which 
became  barred  bv  the  statute  of  limitations  on  the  1st  of 
April,  1882,  and  no  action  has  ever  been  )>rought  on  the  same 
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hy  the  defendauttJ ;  that  the  pliiintitf  has  been  in  actual  piw- 
Hessioii  of  the  laud  ever  »iuce  the  execution  of  the  uiortgHgo; 
thiit  defendauts  have  advertised  the  land  for  sale  on  iA 
Ft'bruarv,  18!);t,  and  plaintifFpravs  tliat  tliey  heperpetunlly 
(Mijoined  from  selling,  etc-. 

From  tlie  onh-r  dissolvinff  the  injuiiotion,  jilaintiff 
appealed. 

Mr.  E.  S.  Martiti,  for  def'eiKhints. 
No  eoiuwel  roiitm. 

Ci-.iRK,  .1. ;  I'lHUi  the  alienations  in  the  eoniphiiut  tailion 
a.s  true  tlie  defendants'  honi!  and  mortgage  are  alike  harred 
liv  the  statute  of  limitations.  The  CWc,  §1-52  (2)  and  (3). 
A  sale  under  sueh  mortgage  would  carry  to  the  purchaser 
no  title.  Tiie  ]ilHintift'  mortgagor  being  in  passession  has 
a  full  defence  to  an  action  for  ejectment  when  brought  by 
the  purchaser,  (hpcliarl  v.  BIpffs,  77  \.  C,  261 ;  Fox  v. 
Kline,  85  N.  C,  17.'i.  The  Ciairt  will,  therefore,  not  inter- 
pose by  injunction  merely  to  prevent  a  cloud  upon  the  title. 
•Sniitherlaiitl  v.  Harper,  H:\  X  ('.,  200;  Browninfj  v.  Lnreiukr, 
104  N.'c,  Ofl. 

It  wiaild  be  otherwise  if  the  contest  was  as  to  the  amount 
due  under  the  niorlgage  (whether  any  balance  i.s  due  at  all, 
or  how  luueh),  since  then,  if  any  lialance  is  due,  the  pur- 
cliaser  at  the  mortgage  sale  will  get  a  good  title,  audit 
might  jiut  the  plaintiff  mortgagor  to  a  serious  disadvantage 
if  there  were  a  sale  before  the  amount  due  is  determined, 
I'liriirllv.  Vaiiffliaii,77  N.  (.'.,  208;  Cnpclmrf  \.  Biggx.  supra; 
Prilchnrd  v.  i-ktiiikrwu,  84  X.  C,  2fl!) ;  Harri'Kta  v.  Bmii,  92 
N.  ('.,  488;    dooih  v.   ]'an;/h<t„,  Ibhl.  lilO. 

Xo  Error. 
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QriXCY  SAWYER  et  als.  v.  JOHN  S.  NORTHAN  et  als. 

purchase  for  Minor,  validity  of — Agency — Mortgage  for 

Purch  ase-'inmi  ey. 

1.  An  alleged  contract  of  purchase  made  by  a  minor  (whose  infancy  is 
undisclosed)  or  by  one  pretending  to  act  as  his  agent,  under  an 
agreement  to  mortgage  the  land  back  to  secure  the  purchase 
monev,  \»  a  nullitv. 

1  ^Miere  in  an  action  to  recover  the  iX)S8e88ion  of  land  it  appeared  that 
('.,  intending,  but  not  disclosing  his  purpose,  to  act  as  agent  for  his 
minor  son,  C,  Jr.,  jmrchased  the  land  from  F.,  the  defendant's 
grantor,  under  an  agreement  to  reconvey  the  land  by  way  of  mort- 
gage to  secure  the  purchase-money,  and  F.,  supposing  that  he  was 
dealing  with  C,  executed  the  deed  to  him  and  C.  caused  the  abbre- 
viation "Jr."  to  be  added  after  his  own  name  and  had  the  deed 
9o  recorded,  at  the  same  time  executing  notes  and  mortgage  in  his 
own  name  to  F.,  to  sec'ure  the  purchase-money:  Held,  that  a  con- 
veyance by  **C.,  Jr.,"  or  his  heirs  to  plaintiff,  who  had  knowl- 
edge of  all  the  facts,  did  not  divest  F.'s  title  to  the  lands. 

Civil  action  for  the  recovery  of  land,  tried  before 
Bnjnn,  J.,  and  a  jury  at  Spring  Term,  1891,  of  Hydk  Supe- 
rior Court. 

During  the  j)endency  of  the  action  George  Credle 
acquired  from  the  plaintiff  Sawyer  his  interest  in  the  land 
with  knowledge  of  the  pendency  of  the  action  and  of  the 
equitie.^  set  up  by  the  defendants,  and  before  the  trial  was 
J^nbstitut^d  as  plaintiff  in  phice  of  Sawyer. 

The  plaintiff  claimed  title  under  deeds  from  the  heirs  of 
Thomas  F.  Credle,  Jr.,  who  died  during  infancy,  and  a  deed 
from  0.  C.  Farrar  to  said  Oedle,  Jr.  He  also  offered  in 
evidence  a  mortgage  executed  by  Thomas  F.  Credle  to  ().  C. 
Farrar  covering  the  locui^  and  dated  July — ,  1872,  and  duly 
recorded. 
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The  defendant  claimed  under  a  deed  made  to  him  by 
O.  C.  Farrar  and  wife  in  January,  1879,  reciting  a  Side  of 
the  hind  under  the  mortgage  by  T.  F.  Crcdle  to  said  Farrar; 
which  mortgage,  as  the  answer  alleged,  was  made  contem- 
poraneously with  the  deed  from  Farrar  to  Credle,  Jr.,  to 
secure  the  purchase-money  notes  for  $600.  The  answer 
alleged  that  during  these  transactions  the  said  Thomas  F. 
Credle,  Jr.,  was  an  infant  and  died  before  attaining  his 
majority,  and  that  the  said  O.  C.  Farrar  was  ignorant  of  the 
fact  that  he  was  dealing  with  an  infant,  but  on  the  contrarj^ 
believed  that  he  was  dealing  with  an  adult  capable  of  con- 
tracting;  that  at  the  time  of  his  purchase,  and  the  payment 
by  him  of  the  purchase-money  to  the  said  O.  C.  Farrar,  the 
defendant  was  ignorant  of  the  fact  that  the  moiigage  under 
wdiich  he  |)urchased  was  executed  by  an  infant,  and,  on  the 
contrary,  supposed  it  to  have  been  executed  by  the  father  of 
the  said  Thomas  F.  Credle,  Jr.,  who  bore  exactly  the  same 
name,  and  in  whom  he  supposed  the  title  was.  The  more 
so  that  in  signing  tlie  mortgage,  the  addition  of  **Jr."  was 
omitted.  That  upon  the  death  of  the  said  Thomas  F. 
Oedle,  Jr.,  his  real  and  personal  estate  descended  and  came 
to  his  two  sisters,  and  a  brother  since  dead,^and  the  plain- 

titl*  purchased  by  deed  from  the  two  sisters,  dated  the 

day  of ,  1880,  and  had  full  notice  of  all  the  facts  here- 
inbefore set  forth,  j)revious  to  his  said  purchase. 

(leorge  Credle  testified:  "I  am  the  present  plaintiff,  and 
I  ac(|uired  my  interest  since  the  institution  of  this  action. 
I  had  personal  knowledge  of  the  pendency  of  this  action. 
I  had  knowledge  of  the  equities  set  up  by  the  defendant, 
and  I  had  thi'.t  knowledge  at  the  time  of  my  purchase." 

H.  W.  Wahab  testified  :  "  I  sold  the  land  under  the  mort- 
gage from  Credle  to  Farrar,  as  agent  for  Farrar,  to  a  man 
named  Sadler,  he  being  the  highest  bidder.  Sadler  trans- 
ferred his  bid  to  defendant  Jolni  S.  Northan.      I  was  not 
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acquainted  with  the  facts  in  this  case  imtil  after  suit  was 
brought.  The  UiikIs  are  the  same  that  were  conveyed  by 
0. C.  Farrar  to  Thomas  F.  ('re<lle,  Jr."  The  mortgage  notes 
were  shown  to  the  witness,  and  he  states  "that  these  were 
the  notes  secured  by  the  mortgage  under  which  I  sohl  as 
agent  of  Farrar." 

It  was  admitted  that  Thomas  F^CVedle,  Jr.,  was  an  infant 
in  1H72,  and  died  during  his  infancy. 
The  defendants  offere<l  tlie  following  evidence: 
De|)08ition  of  ().  ('.  Farrar  admitted  by  consent,  which 
iit  as  follows,  to-wit:  *SSoon  after  the  close  of  the  late  war 
I  purchascnl  the  lands  described  in  the  complaint  of  Thomas 
F.  Credle,  then  a  man  of  fifty  years  of  age  or  thereabouts ; 
in  1872  this  same  Thomas  F.  Credle  applied  to  me  in 
person  to  resell  him  the  land,  which  I  did.  I  made  the 
ileed  in  the  manner  suggested  by  said  ('redle,  and  took 
what  I  supposed  to  be  a  mortgage  from  the  siiid  Credle,  to 
whom  I  had  sold.  I  did  not  then  know  that  there  was  a 
Thomas  F.  Credle,  Jr.;  I  never  saw  Thomas  F.  Credle,  Jr., 
so  far  as  I  am  aware  of,  and  I  never  had  anv  transactions 
with  anv  minor  of  that  name,  and  I  never  knew  that 
Thomas  F.  Credle  had  a  son  of  that  name  until  the  insti- 
tution of  this  action,  and  believed  that  I  was  selling  to  and 
taking  a  mortgage  from  Thomas  F.  Credle,  who  had  form- 
eriv  owned  the  land." 

« 

The  defendant  John  S.  Xorthan  testified:  *'I  am  one  of 
the  defendants ;  I  bought  the  land  under  the  mortgage ;  I 
was  not  present  when  the  mortgage  was  signed ;  I  have 
K'eu  the  mortgage  and  sent  ,it  to  ().  C.  P'arrar;  it  was 
signed  Thomas  F.  ('redle;  I  took  possession  of  the  land  at 
the  time  I  purchased  it,  and  have  been  since  that  time  in 
|>a*,'<ossion." 

(teorge  C^.  Credle  testified:  *'I  was  a  witness  to  the  mort- 
gage from   Thomas  F.. Credle  to  O.  C.  Farrar;  there  were 
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two  Thumas  F.  ('rciHos;  Tlioinaw  F.  Credle,  Sr.,  signed  the 
mortgiige ;  the  notes  secured  by  the  mortgage  were  signed 
by  Thomtis  F.  t'redle,  Sr. ;  I  know  his  handwriting;  I  know 
when  tlie  deed  wiis  made  to  Thomas  F.  Creille,  Jr.;  lie  was 
then  about  twelve  years  old;  he  died  when  he  was  about 
fifteeu  years  ohl." 

Upon  cro.'is-examinatiaii  witness  stated:  "I  tliink  tiic 
deed  and  the  mortgage  were  made  at  the  same  time:  0.  0. 
Farrar<lid  not  live  in  Hyde  eounty ;  Tiiomas  F.  Credle, fir., 
and  his  son,  Thomas  F.  Credle,  lived  in  Hyde  comity;  I 
am  pretty  sure  that  Farrnr  knew  that  Credle  had  ii  Iwy, 
Thomas  F.  Credle.  Jr." 

The  issues  submitted  to  tJic  jur\-  and  the  responses  thereto 
were  as  follows: 

1.  Did  the  present  plaintiff,  Ci-edle,  have  notice  before 
his  purchase  of  the  fact  set  forth  in  the  an-swer?     Yes. 

2.  Did  the  original  plaintiff,  Sawyer,  have  notice  uf 
defendant's  e([uities  before  be  purehn.sed  the  lands  in  dis- 
pute':'    \cs. 

;J.  Did  \V.  H.  Waliab  have  notice  of  defemlanl's  eiiuities 
before  he  acquired  hi.s  interest?     Yes. 

4.  Were  the  sale  of  the  land  to  T.  F.  Credle,  Jr.,  and  the 
mortgage  given  to  .'iwure  the  purehase-money  ewntempo- 
raneous  acts?     Yes. 

o.  Did  ().  C.  Fanar  know  at  tlie  time  of  the  execution 
of  the  deed  to  T.  F.  Credle,  Jr.,  and  the  execution  of  the 
mortgage  to  secure  the  purehase-money,  that  he  was  con- 
tracting and  dealing  with  an  infant?     No. 

H.  Was  tlie  mortgage  uniler  which  the  laud  was  sold 
signed  and  execntetl  by  Thomas  F,  Credle,  Jr.?     No. 

7.  Dill  ().  ('.  Farrar  at  the  time  of  the  making  of  the 
deed  to  Tliomas  F.  Credle,  Jr.,  know  that  said  Thomas  F. 
OodJe,  Jr.,  was  an  infant?     No. 


FEBRUARY  TERM,  1893.  265 


Sawyer  r.  North  an. 


8.  Did  Thomas  F.  Credle,  Jr.,  authorize  Thomas  F. 
('mile  to  .sign  said  mortgage  for  him?     No. 

r|K)ii  the  findings  of  the  jury  the  plaintiff  moved  for 
judgment  that  he  be  declared  the  owner  of  tlie  land  and 
for  possession,  which  was  refused. 

Defendant  moved — 

1.  That  the  Court  should  render  judgment  upon  the  said 
findiug,  declaring  that  the  plaintiff  was  not  the  owner  of 
the  land  or  entitled  to  recover  possession  thereof. 

2.  That  upon  said  finding  the  Court  should  render  judg- 
ment declaring  that  John  S.  Northan  was  subrogated  to  the 
rights  of  O.  C.  Farrar  to  the  full  extent  of  the  mortgage 
<lebt.  with  interest  thereon  as  specified  in  the  mortgage,  and 
declare  the  same  a  lien  upon  the  land. 

•3.  That  the  Court  should  render  judgment  in  favor  of 
•John  8.  Northan  for  the  sum  of  three  hundred  dollars,  with 
interest  from  July,  1879,  and  declare  the  same  a  first  lien 
iijKm  the  land,  and  render  judgment  in  favor  of  O.  C.  Far- 
rar for  the  balance  of  the  original  purchase-money,  with 
interest  according  to  the  notes  and  mortgage,  and  declare 
suma  a  second  lieu  upon  the  land. 

4.  That  the  Court  should  render  judgment  in  favor  of 
John  S.  Northan  for  the  sum  of  three  hundred  dollars  pur- 
chase-money paid  by  him,  with  interest  on  the  same  from 
January,  1879,  and  declare  the  same  a  lien  upon  the  said 
land. 

The  Court  rendered  its  judgment  as  follows: 

**1.  That  the  plaintiff  Credle  is  not  entitled  to  recover  the 
land  described  in  the  complaint  without  first  paying  the 
purchase-money  set  forth  in  the  deed  dated  the  loth  of 
Januar}',  1879,  to-wit,  the  sum  of  three  hundred  dollars. 

"2.  That  the  said  sum  of  three  hundred  dollars  is  a  cluirge 
upon  the  land  described  in  the  complaint. 


266 


IN  THE  SUPREME  COURT. 


Sawyer  r.  Xorthan. 


*'3.  That  the  said  Credle  is  entitled  to  the  possession  of 
said  lands  upon  the  payment  of  the  amount  herein  declared 
as  a  lien  thereon. 

"4.  That  if  the  said  Credle  fails  to  pay  to  the  defendant 
Xorthan  the  said  sum  of  three  hundred  dollars  within  nioetv 

» 

days  after  the  expiration  of  the  present  term  of  this  Court, 
then  the  commissioner  hereinafter  appointed  is  directed  to 
sell  said  land  at  the  court-house  door  in  Swan  Quarter,  for 
cash,  after  giving  thirty  days'  notice  of  such  sale,  and  execute 
title  to  the  purchaser,  and  out  of  the  proceeds  of  such  sale 
pay  to  the  defendant  Northan  the  said  sum  of  three  hun- 
dred dollars. 

''5.  That  defendant  recover  costs,  etc.*' 

From  the  judgment  the  plaintiffs  and  defendant.*^ 
appealed. 

Messrs.  J.  H.  Small  and  W.  B.  Rodman,  for  plaintifts. 
Mr.  C.  F.  Warren,  for  defendants. 


Clakk,  J. :  The  transaction,  in  the  light  most  favorable 
to  the  plaintiff,  and  leaving  out  of  view  all  circumstances 
tending  to  prove  fraud,  is  that  Thomas  F.  Credle,  intending 
to  act  as  agent  for  his  son,  Thomas  F.  Credle,  Jr.,  bought  the 
lands  of  O.  C.  Farrar  with  an  agreement  to  mortgage  the 
same  for  the  purchase-money ;  that  his  son  was  a  minor, 
twelve  years  of  age,  and  hence  incapat)le  of  appointino;- 
agent ;  that  the  minoritv  of  thetson  was  not  made  known 
to  Farrar,  who  supposed,  indeed,  that  he  was  conveying  to 
Thomas  F.  Credle,  from  whom  he  had  originally  bought  the 
hijid  ;  that  said  Thomas  F.  Credle,  after  receiving.the  deed 
in  which  he  caused  the  abbreviation  "Jr."  to  be  written 
after  the  name  of  Thomas  F.  Credle,  as  the  grantee  named 
therein,  did  execute  a  mortgage  on  the  land  covered  by  the 
deed  and  mortgage  notes,  for  the  full  amount  of  the  pur- 
chase-money, all  of  which  he  signed  in  his  own  name. 
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The  jury  fiud  that  the  purchase  aud  the  mortgage  back 
were  contemporaneous  acts  and,  of  course,  parts  of  the  same 
transaction.  The  mortgage  could  have  no  validity  because 
executed  bv  one  to  whom  the  land  had  not  been  conveved. 
But  the  deed  was  equallv  invalid  and  coiiveved  no  title 
because  it  was  merely  a  part  of  a  transaction,  which  whole 
transaction  was  of  no  effect  since  Thomas  F.  Credle  (assum- 
ing his  good  faith)  had  no  authority,  and  could  have  none. 
to  enter  into  such  contract  as  agent  for  a  minor. 

It  is  true  land  can  be  conveved  to  a  minor,  but  when  an 
alleged  contract  of  purchase  is  made  by  a  minor  (whose 
infancy  is  undisclosed)  under  an  agreement  to  mortgage 
the  land 'back  to  secure  the  purchase-money,  the  whole 
transaction  is  a  nullity  since  he  cannot  execute  the  mort- 
gage  and  there  is  no  contract.  One  attempting  to  act  as 
agent  for  him  is  in  no  better  condition,  forjjiejxiinor  could  v,..^.,^ 
neithcT  annoint  an  aeent  nor  empower  him  to  make  a  mort-  x 
gags^ which  he  could  not  make  himself.  The  conveyance  ^ 
is  also  a  nullitv,  because  the  convevance  back  bv  the  gran- 
tee  by  way  of  mortgage  which  was  a  part  of  the  contract, 
and  the  basis  upon  which  it  was  made,  was  never  executed. 
If  the  deed  by  Farrar  had  conveyed  any  title,  there  being 
a  failure  by  the  grantee  to  give  a  valid  mortgage  as  agreed, 
Farrar  retained  the  equitable  title,  or  real  title,  since  he 
could  call  for  a  reconvevance. 

In  Bnntinff  v.  JoiieSj  78  N.  C,  242,  where  there  was  a  con- 
veyance of  land  and  a  contemporaneous  agreement  for  a 
mortgage  back  to  secure  the  purchase-money,  but  the  pur- 
chaser's wife  refused  to  join  in  the  mortgage,  it  was  held 
that  no  title  vested  in  the  grantee,  and  his  wife  acquired 
no  dower  or  homestead  rights.  In  this  case,  as  in  that,  it 
might  well  be  said,  "it  was  not  intended  to  give  the  land 
to  the  party,  and  he  has  not  given  anything  for  it."     That 
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case  has  been  cited  and  approved  in  Moving  v.  Dickermn, 
85  N.  C,  46H,  and  Burns  v.  McGreggor,  90  N.  C,  222. 

If  here  a  valid  mortgage  back  had  been  executed,  the 
subsequent  sale  thereunder  and  the  conveyance  to  the  pur- 
chaser would  have  divested  all  rights  of  the  plaiutifl', 
who  claims  under  the  minor.  As  the  mortgage  was  not 
executed  as  agreed,  the  contract  was  not  carried  out,  what 
purports  to  be  a  deed  to  the  minor  conveyed  no  title,  and 
the  whole  transaction  was  a  nullity  ab  initio.  No  question 
of  the  rights  of  third  parties  can  arise,  as  the  plaintiff  and 
all  under  whom  he  claims  are  fixed  with  knowledge  of 
the  facts.  Certainly,  as  between  the  parties,  the  title  was 
not  divested  from  ().  C.  Farrar  by  such  attempted  convey- 
ances ;  and  if  the  subsequent  conveyance  from  Farrar  to  the 
defendant  has  validitv,  it  is  because  the  title  still  remained 
in  him,  and  not  because  he  attempted  to  convey  as  mort- 
gagee under  a  power  of  sale  in  an  invalid  mortgage. 

The  Court  should  simply  have  given  judgment  against 
the  plaintiff  and  in  favor  of  the  defendant  for  the  land  and 
for  costs.  This  disposes  of  both  appeals.  The  defendant 
wilJ  recover  costs  in  both  appeals  in  this  Court. 

Error. 


J()NR<<  M.  SPENCKk  v.  NANCY  K.  FORTESCUE  et  al. 

hsucH — Evidcitce — Hearsat/ — Admimon  of  Pleadings  as 

EHdence. 


Where  an  i^^^!ue  wan  tendered  which  aimed  to  ascertain  the  mtmt  of 
one  party  to  a  contract,  rather  than  what  was  tlie  agreement 
between  tlie  parties,  it  was  proj)er  to  refuse  to  substitute  such  issue 
for  one  siibniitte<l  by  the  Court  framed  to  ascertain  tlie  agree- 
ment. 
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Where,  in  an  action  on  a  note,  the  plaintiff,  in  explanation  of  a  credit 
thereon,  offered  to  prove  the  declarations  of  a  former  owner  as  to 
a  statt»ment  made  to  him  bv  another  fonner  owner  to  whom  the 
payment  had  been  made:  Held,  that  such  declarations  being 
hearsay  were  inadmissible.  [Harper  v.  7>a//,  92  N.  C,  304,  dis- 
tin^i^hed). 

The  whole  admissions  in  pleadings  must  l)e  taken  together;  there- 
fon*  where,  in  an  action  on  a  note,  the  plaintiff  had  offered  the  first 
article  of  defendant's  answer  admitting  the  debt,  it  was  pro]>er  to 
admit  as  evidence  for  defendant  the  second  article  of  the  answer, 
which  was  a  (qualification  of  the  first. 


Civil  action  for  the  foreclosure  of  a  mortgage,  tried 
Wore  Shujord,  J.,  and  a  jury,  at  Spring  Term,  1892,  of 
Hyde  Superior  Court. 

The  complaint  alleged  the  execution  by  E.  H.  Fortescue 
and  wife  to  M.  Makely  of  a  note  and  mortgage  for  $900  on 
the  4th  of  September,  1879,  on  which  there  was  a  balance 
due  on  the  19th  of  December,  1884,  of  $348,  on  which 
date  a  payment  of  $149  was  made  by  R.  H.  Watson  for  his 
sister,  the  defendant  Nancy  E.,  and,  as  alleged  by  plaintiff, 
R.  H.  Watson  then,  at  the  request  of  his  sister,  paid  Ahikely 
the  balance  due  and  took  the  note  and  mortgage  to  hold 
until  .*ihe  could  repay  him.  By  subsequent  assignments 
the  note  and  mortgage  came  to  the  hands  of  the  plaintiff, 
ius  he  alleged. 

The  defendants  admitted  the  execution  of  the  note  and 
mortgage,  and  that  on  the  19th  of  December,  1884,  there 
wa.s  due  a  balance  of  $343,  but  averred  that  the  whole  had 
l»fen  paid  and  denied  that  there  had  been  any  assignment 
or  transfer  of  the  note  and  mortgage  by  Makely  to  R.  II. 
Wats>n  or  any  other  j)erson. 

There  was  an  indorsement  on  the  note  of  a  credit  of 
$204.60,  dated  March  4,  1885,  made  in  the  handwriting  of 
the  plaintiff  at  the  direction,  as  he  testified,  of  ('.  M.  Wat- 
^m,  a  former  holder  of  the  note.     Plaintiff  claimed  that 
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this  indorsement  related  to  the  payment  covered  by  a 
receipt  for  like  amount  and  date  given  by  R.  H.  Watsouto 
Nancy  E.  Fortescue.  When  plaintiff  offered  to  prove  what 
was  said  bv  C.  M.  Watson,  at  the  time  of  the  entrv,  about 
the  credit  and  the  receipt  of  the  same  date  and  the  pay- 
ment represented  Vjy  the  receipt  (Watson  being  under  sub- 
poena and  in  attendance  upon  the  Court),  defendant  objected 
to  the  testimony  and  it  was  rejected  under  plaintiff's  excep- 
tion. 

The  plaintiff  testified  as  follows :  *'The  note  and  mortgage 
were  in  my  possession  at  the  time  of  the  commencement  of 
this  action.  I  then  owned  them  and  do  now\"  *  *  * 
He  further  testified  that  after  he  traded  for  it  he  had  a 
conversation  with  Mrs.  Fortescue,  w^ho  told  him  she  could 
pay  it  in  the  fall  of  1885 ;  that  she  said  she  had  made  pay- 
ments to  R.  H.  Watson,  who,  at  the  last  payment,  took  up 
the  small  receipts  and  gave  her,  on  March  4,  1885,  a  receipt 
for  the  whole  amount  paid,  including  $149,  proceeds  of  the 
sale  of  rice  bv  him  for  lier;  that  she  did  not  tell  him  that 
she  had  made  payments  to  R.  H.  Watson  for  w^hich  she 
had  no  receipts. 

The  plaintiff  then  introduced  in  evidence  the  first  section 
of  defendant's  answer,  which  admitted  that  there  was  due 
on  the  note  on  December  19,  1884,  while  in  Makelv's  hands, 
the  sum  of  $34;3. 

The  defendants  then  introduced  evidence  as  follows: 

1.  Second  section  of  their  answer,  which  averred  that  the 
note  and  mortgage  had  been  paid  and  satisfied. 

2.  A  receipt  signed  by  Rufus  H.  Watson,  dated  March 
4,  1885,  as  follows:  *' Received  of  Nancy  E.  Fortescue 
$204.60  on  deeds  from  Makely."  This  is  the  receipt  referred 
to  l)y  the  plaintiff  in  his  testimony  concerning  the  indorse- 
ment of  a  credit  on  the  note  entered  bv  him. 
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M.  Makely  testified  as  follows:  "I  had  mauy  dealings 
with  E.  H.  Fortescue,  and  had  a  long  running  account 
with  him,  showing  my  transactions  with  him.  I  settled 
tht^e  trausiictions,  according  to  my  books,  with  Mr.  R.  H. 
Watsou,  who  was  a  brother  of  Mrs.  Fortescue.  He  got 
the  note  and  mortgage  in  controversy  from  me.  He  is 
now  (lead.  I  had  a  conversation  with  him  at  the  time 
he  took  up  the  note  from  me.  He  came  to  me  and  said 
he  wished  to  take  up  Mr.  E.  H.  Fortescue\s  note  and  mort- 
pige.  I  hesitated,  and  told  him  I  did  not  know  whether 
I  would  let  him  have  it  or  not;  that  I  had  promised  Mr. 
Fortescue  not  to  push  him  on  this  paper,  or  take  any 
advantage  of  him  about  it,  and  that  I  would  have  to  see 
Mrs.  Fortescue  before  I  could  do  anything  about  it.  He 
said  Mrs.  Fortescue  had  sent  him  to  get  the  note  and 
mortgage.  I  said  something  to  him  in  regard  to  tlie 
money,  and  he  said  that  Mrs.  Fortescue  had  sold  her  crop 
of  rice,  and  stated  the  amount  of  money  realized  from  the 
rice.  I  do  not  remember  how  much  it  was,  but  I  remem- 
Ikm"  it  was  not  sufficient  to  pay  the  note.  He  did  not  say 
where  the  remainder  of  the  monev  to  satisfv  the  not.e  was 
to  come  from.  I  then  agreed  to  let  him  have  the  note  and 
mortgage,  and  he  paid  me  part  of  the  money  for  them, 
and  came  back  within  a  few  days  and  paid  the  remainder 
and  took  the  papers.  At  the  time  he  took  the  pa})ers  I 
proposed  to  cancel  them,  and  he  objected,  and  said  he  did 
not  want  them  canceled  at  that  time,  as  he  wished  to  settle 
«onie  other  debts  against  the  estate,  and  creditors  might 
press  the  estate  if  the  mortgage  was  canceled.  I  told  him 
I  would  not  transfer  the  note  and  mortgage  to  any  one,  but 
would  cancel  them.^' 

The  plaintiff  objected  to  the  foregoing  testimony  as  to 
the  transaction  and  conversation  between  the  witness  and 
Rufus  H.  Watson,  on  the  ground  that  the  same  was  hearsay, 
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and  further,  that  Rufus  H.  Watson  being  dead,  it  wa?i 
incompetent  under  section  590  of  The  Code.  Objection 
was  overruled,  under  exception,  and  the  witness  continued 
to  testify  as  follows: 

I- 

'*Kufus  H.  Watson  was  a  brother  of  Mrs.  Fortescue.  I 
have  never  been  requested  bv  anv  holder  of  this  note  to 
sell  the  land  under  the  power  of  sale  in  the  mortgage.  I 
have  been  asked  not  to  cancel  it.  According  to  my  booksi, 
there  was  due  me  on  December  19,  1884,  $348.19,  and 
this  amount  is  represented  by  the  receipt  of  that  date." 

J.  W.  Havs  testified  as  follows :  **  I  knew  R.  H.  Watson.  I 
had  a  conversation  with  him  the  dav  he  went  to  M.  Makelv'.^ 
to  see  about  the  note  and  mortgage  in  controversy.  He 
said  he  was  going  to  Makelyville  to  take  up  the  mortgage; 
that  he  had  some  money  belonging  to  his  sister,  Mrs.  Fortes- 
cue,  and  was  going  to  take  up  the  mortgage  for  her,  bnt 
was  not  going  to  have  it  canceled;  that  Mr.  Wahab  had  a 
debt  against  the  estate,  and  he  was  going  to  hold  the  mort- 
gage to  keej)  Wahab  from  selling  the  land." 

The  plaintiff  objected  to  the  foregoing  evidence,  on  the 
same  grounds  on  which  he  objected  to  the  evidence  of  M. 
Makely ;  the  objection  was  overruled  and  the  plaintitf 
excepted. 

Mrs.  Nancv  E.  Fortescue  testified  as  follows:  '*!  heard 
Mr.  J.  M.  Spencer  testify.  I  did  not  tell  him  that  Rufus 
H.  Watson  had  only  $149  of  my  money  at  the  time  he  took 
up  the  note.  He  owed  me  more  money  than  that.  I  did 
not  tell  Mr.  Spencer  that  the  receipt  of  March  4,  1885,  cov- 
ered all  the  j)ayments  I  had  made  on  the  note.  It  is  not 
true  that  I  told  him  I  claimed  credits  only  for  interest. 
Mv  husband  is  dead.  He  left  children.  He  left  no  will, 
and  no  dower  has  been  set  apart  for  me.  I  stated  to  Mr. 
Spencer  that  Mr.  Watson  owed  me  money  for  my  father's 
estate.     I  don't  remember  what  1  told  Mr.  Spencer." 
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The  Court  submitted  the  following  issues : 

1.  Is  the  plaintiff  the  owner  of  the  note  described  in  the 
complaint? 

2.  Did  R.  H.  Watson  purchase  said  note  from  M.  Makely 
f(^r  his  own  use,  or  did  he  pay  it  off  to  M.  Makely  for  the 
defendants? 

3.  What  amount,  if  any,  did  R.  H.  Watson  use  of  his 
owu  funds  in  taking  up  said  note? 

4.  Was  the  $149  received  by  R.  H.  Watson  from  the  sale 
of  rice  belonging  to  Nancy  E.  Fortescue  accounted  for  and 
included  in  the  receipt  of  March  4,  1885? 

In  lieu  of  the  second  issue  the  plaintiff  tendered  the  fol- 
lowing: *'If  said  R.  H.  Watson  used  $194  of  his  own 
money  with  which  to  take  up  said  note,  did  he  intend  to 
pay  off  said  note  and  mortgage,  or  to  purchase  the  same, 
and  hold  the  same  to  secure  the  amount  so  advanced?" 

The  Court  declined  to  substitute  this  issue,  as  requested, 
and  the  plaintiff  excepted  to  such  refusal,  and  also  to  the 
>uhmission  of  the  second  issue. 

The  defendant  requested  the  Court  to  charge  the  jury  as 
follows : 

1.  That,  upon  all  the  evidence,  you  will  answer  the  first 
L<sue,  Yes. 

2.  That  if  vou  believe  the  evidence,  vou  will  find  in 
answer  to  the  third  issue,  $139.19. 

3.  That,  upon  all  the  evidence,  you  will  answer  the  sec- 
ond is.«ue,  He  purchased  said  note. 

The  Court  declined  to  give  the  instructions  as  prayed  for 
W  the  plaintiff,  and  the  plaintiff  excepted. 

The  jury  found. upon  the  several  issues  as  follows:  To 
the  first,  *'No";  to  the  second,  **For  the  defendants" ;  to 
the  third,  "None,"  and  to  the  fourth,  ^'No." 
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Tlie^piaintiH"  moved  for  ii  now  trial  on  the  following 
grounds: 

1.  For  error  in  refusing  to  snbniit  the  issue  tendered  bv 
the  plaintiff,  and  the  Hubmission  of  the  second  issue  in  lieu 
thereof. 

2.  For  error  iu  refusing  to  permit  the  witness,  J,  M. 
Spencer,  to  testify  to  the  deelarations  of  0,  M.  Watsou  in 
regani  to  the  credit  on  the  note  of  March  4,  1885. 

;t.  For  error  in  permitting  defendants  to  introduce  sec- 
tion 2  of  their  answer. 

4.   For  error  in  admitting  the  testimony  of  M.  Makely. 

").  For  error  in  admitting  the  testimony  of  James  W. 
Hays, 

fi.  For  error  in  refusing  to  grant  the  special  instructions 
as  requested  hy  the  plaintiff. 

Motion  for  ii  new  trial  denied,  and  judgment  renderwi 
for  defendants,  and  plaintiff  appealed. 

Mem-a.  J.  If.  Small  and  W.  B.  Iloilmm,  for  plaiutiff 
(appellant). 

Mr.  a  F.  Wiimu,  for  <lcfendunt.«. 

MacRae,  J.:  The  matter  in  controversy  was  whether 
W.  H.  Watson  paid  off  the  note  for  the  defendant  Xamv 
E.  Forte-icue,  or  whether  Im*  paid  it  only  in  part  with  said 
defendant's  funds  and  purchased  it  and  took  it  by  tran,sfer 
to  liiniself  .subject  to  the  credits;  and  if  the  latter  were  the 
case,  what  sum  is  still  due  upon  the  note.  The  mortgage 
was  a'linitted,  but  defendants  contended  that  the  uote 
secui'cd  tliereby  h;id  been  fully  paid  and  the  mortgage  sat- 
isfied. 

1,  Tlic  issues  were  intelligently  framed  by  bis  Houoras 
raised  by  the  pleadings,  with  the  addition  of  others  sug- 
gested hy  the  evidence.     He  might  simply  have  submitted 


FEBRUARY  TERM,  1893.  275 


Spencer  r.  Fortescue. 


ksue:<  whether  the  plaintiff  was  the  owner  of  the  note,  and 
if  so,  what  amount,  if  any,  vvas  still  due  upon  it. 

The  issue  tendered  by  plaintiff's  counsel  was  open  to  the 
objection  that  it  sought  merely  to  ascertain  the  intent  of 
R.  H.  Watson,  and  not  what  was  the  contract  or  agreement 
between  the  parties  when  he  made  the  payments.  It  would 
not  have  been  proper  for  his  Honor  to  have  substituted  the 
ij5f?ue  tendered  by  plaintiff's  counsel  for  the  second  issue 
which  was  submitted. 

2.  The  plaintiff  had  testified  that  he  indorsed  the  credit 
of  8204.60  upon  the  note  on  March  4,  1885,  by  direction  of 
C.  M.  Watson,  a  former  owner  of  the  note,  and  the  propo- 
sition was  to  prove  what  C.  M.  Watson  said  when  the  credit 
wa^  indorsed.  The  contention  of  plaintiff  was  that  on  the 
19th  of  December,  1884,  there  was  due  upon  the  note  $343, 
aud  that  at  that  date  R.  H.  Watson  paid  thereon  with  the 
funds  of  defendant  $149,  and  with  his  own  funds  $194,  and 
had  taken  a  transfer  of  the  note  and  mortgage  to  himself  to 
•^Kure  the  balance,  $194,  which  he  had  paid  for  it,  and 
that  defendant  Nancy  had  paid  thereafter  a  sum  sufficient 
to  reduce  the  amount  due  on  March  4,  1885  (after  the 
indorsement  of  credit  of  that  date  of  $204.60),  to  the  sum 
of  $144.12,  which  sum,  with  interest,  he  claims  to  be  still 
due  and  secured  by  mortgage,  all  of  which  will  appear  by 
reference  to  the  amended  complaiiAt. 

It  is  not  claimed  that  any  payment  had  been  made  to 
('.  M.  Watson  while  he  was  owner  of  the  note ;  what  C.  M. 
Watson  said  to  plaintiff  at  the  endorsement  of  the  credit* 
could  onlv  have  been  as  to  the  declarations  of  others ;  it 
must  have  been  hearsay  and  inadmissible  as  part  of  the 
ft*  gestae. 

This  is  not  a  case  like  Harper  v.  Dail,  92  N.  C,  394,  on 
which  plaintiff's  counsel  relies.  In  that  case  the  receipt 
wai<  in  these  words:  "Received  of  B.  H.  $150  in  part  pay- 
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nient  of  the  claim  I  hold  agaiust  him  as  guardiim  of  tlic 
heirs  of  R.  Heath,  deceased,  (Signed)  R.  C.  B.,  Guardiau,'' 
It  was  in  evidenco  that  there  were  two  daiins  against  B.  H. 
held  by  R.  C  B.,  guardian  of  the  Heath  heirs,  and  it  was 
important  that  it  should  be  ascertained  upon  which  of  tliese 
claims  the  $150  had  been  paid;  and  this  Court  held  that 
it  was  compeut  for  B.  H.  to  testify  in  answer  to  the  ques- 
tion, "  What  claim  he  settled  when  the  receipt  was  given  by 
B.,  if  anything  was  said  about  what  claim  he  was  paying?" 
The  general  proposition  was  announced  by  the  Court  that 
a  receipt,  when  it  is  an  acknowledgment  of  the  paymeul 
of  money  or  the  delivery  of  goods,  is  merely  prima  jarif 
evidence  of  the  fact  which  it  recites  and  may  be  eoiitra- 
dicted  by  oral  testimony.  As  far  as  we  can  see,  nothing 
which  C.  M.  Watson  could  have  testified  would  have  been 
competent  to  show  whether  the  ?140  was  part  of  the 
$204.60.  It  also  appears  that  C.  M.  Watson  was  present  at 
the  trial  and  under  subpcena;  if  his  testimony  was  com- 
petent, he  might  have  been  examineil  as  a  witue-ss  if  plain- 
titt'  desiral, 

3.  Tlie  third  exception  is  to  the  admission  as  evidence  for 
the  defendant  of  the  second  article  of  the  amended  answer. 
The  plaintiff  had  offerefl  the  first  article,  which  admilled 
that  there  was  due  on  December  19,  1884,  on  the  nott 
while  in  Makely's  hands  the  sum  of  $300;  the  second 
article  was  a  qualification  of  the  first,  which  alone  wa^  an 
admission  of  the  debt,  and  for  this  reason  was  admissible. 
The  rule  is  .so  well  stated  in  1  Greenleaf  Ev.  (14  Ed.),  sei"- 
tion  201,  that  we  avail  ourselves  of  it:  "We  are  next  to  con- 
sider the  effect  of  admissions,  when  proved.  And  here  it  is 
first  to  be  observetl  that  the  whole  admission  is  to  be  taicn 
together;  for  though  some  part  of  it  may  contain  matter 
tavorable  to  the  party,  and  the  object  is  only  to  ascertain 
that  which  he  has  concetled  against  himself,  for  it  is  to  this 
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only  that  the  rcasoD  for  admitting  his  own  declarations 
applies,  namely,' the  great  probability  that  they  are  true; 
yet,  unless  the  whole  is  received  and  considered,  the  true 
meaning  and  import  of  the  part  which  is  good  evidence 
against  him  cannot  be  ascertained.  But  though  the  whole 
of  what  he  said  at  the  same  time  and  relating  to  the  same 
subject  must  be  given  in  evidence,  yet  it  does  not  follow 
that  all  the  parts  of  the  statement  are  to  be  regarded  as 
e(|ually  worthy  of  credit;  but  it  is  for  the  jury  to  consider, 
under  all  the  circumstances,  how  much  of  the  whole  state- 
ment they  deem  worthy  of  belief,  including  as  well  the 
facts  asserted  by  the  party  in  his  own  favor  as  those  making 
against  him."  See  also  note  (a)  for  further  illustration. 
The  admission  of  this  evidence,  therefore,  proceeds  from 
a  different  principle  from  that  laid  down  in  Austin  v.  Kingy 
91  N.  C,  286,  cited  by  plaintiff's  counsel — that  a  declara- 
tion of  a  party  made  in  his  own  interest  is  incompetent. 

4.  The  exceptions  to  the  refusal  of  his  Honor  to  give 
the  instructions  asked  by  plaintiff  are  founded  upon  the 
assumption  that  there  was  no  evidence  on  the  part  of 
defendant  to  rebut  the  presumption  arising  from  the  posses- 
:^ion  of  the  note  by  plaintiff  and  to  support  her  plea  of 
l^ayment  and  allegation  that  it  had  never  been  assigned  by 
Makely.  We  think  there  w^as  evidence  to  go  to  the  jury 
upon  each  of.  the  issues;  its  weight  w^as  a  question  for  the 
jury,  and,  after  verdict,  for  the  Judge,  upon  proper  motion, 
and  cannot  be  considered  here. 

We  were  not  favored  with  an  argument  or  brief  upon 
the  fourth  and  fifth  exceptions,  for  error  in  the  admissions 
of  Makelv  and  of  Haves;  thev  were  neither  waived  nor 
pressed,  and  we  can  discover  no  good  ground  for  a  refusal 
to  admit  the  same.     There  is  No  Error. 
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SOLOMOX  PREISS  et  al.  v.  K.  CUHEX  et  al. 

Axsigmneut  for  Benejil  of  Creditors — Qualijicaliom  nf 
Amgncc — hjundioit — Bond. 

1.  Whtre  there  is  a  iwriouB  tontroveray  as  to  the  Iiohii  jidfn  of  an  ssapi- 

iiienl  and  of  the  (iebta  preferred,  an  well  as  of  the  fitneiw  of  thi- 
asfi^iiee,  an  injutietion  i^hould  be  Kraiit«(l  to  prevent  the  selling  i>f 
the  property  jtending  litigation. 

2.  It  IB  the  provinee  and  duty  of  the  Court  to  pass  on  the  <iualific8tioiw 

of  an  assignee  in  an  awiijininent  fur  benefit  of  creditors. 

3.  Where  an  undertakintf  hail  been  given  before  the  issue  of  a  reatrain- 

ing  onler,  it  wa«  not  necessary  for  the  Court,  on  the  return  of  tlw 
order  to  show  cauxe  and  upon  eontinuiiif;  [he  ii^unction  to  the 
trial,  to  require  a  new  undertakiii);  from  tlie  plaintiflK  uiile««'it 
was  ebown  tliat  the  bond  already  given  was  insiitlieienl. 

Action  by  tiolomoii  Preiss  jiinl  other  creditors  of  E.  Cohen 
against  E.  Colieii,  H.  Daiinciibei^,  tnintee,  and  others,  to  set 
aside  as  frnudiilent  a  deed  of  assignment  made  by  Cohen. 

An  order  to  show  c-imse  why  a  receiver  should  uot  be 
appointed  and  an  injunction  issued  against  the  defendants 
was  issued  by  Shuford,  the  Judge  presiding  in  the  Secoml 
Judicial  District,  on  the  3d  day  of  December,  1892,  und 
made  returnable  before  him  at  Newbern,  on  the  8th  day 
of  December,  and  a  restraining  order  until  the  hearing; 
of  the  motion.  On  the  lOfh  day  of  December  an  onier 
Viivi  made  by  yhuford,  Judge,  transferring  said  motion 
for  hearing  before  Bryan,  the  resident  Judge  of  said  Dis- 
trict, at  Neivbeni,  nn  the  12th  day  of  December,  at  which 
time  and  place  the  motion  was  heard  by  Bryan,  Judge, 
attorneys  of  all  parties  being  present  and  participating 
in  the  argument,  an<l  no  objection  to  the  hearing  being 
made,  upon  the  pleadings,  affidavits  and  exhibits. 
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The  Court  found  the  facts  as  follows : 

**  1.  That  there  is  evidence  tending  strongly  to  show  a 
conveyance  of  the  property  with  intent  to  hinder,  delay 
and  defmud  the  plaintiflFs. 

"2.  That  the  assignee  under  the  assignment  is  an  unfit 
person  to  have  charge  of  the  property  and  is  admitted  to 
be  insolvent." 

An  order  was  made  appointing  a  receiver  (who  was 
required  to  give  bond  in  the  sum  of  $8,000)  and  continuing 
the  injunction  until  the  hearing  of  the  action.  From  these 
orders  the  defendants  appealed,  assigning  several  grounds 
for  exceptions  thereto,  two  of  which  were  abandoned. 
Those  relied  upon  in  this  Court  were  as  follows : 

"3.  That  the  Court  found  as  a  fact  that  the  defendant 
Dannenberg,  the  assignee,  was  an  unfit  person  to  discharge 
the  trust,  contrarv  to  the  evidence. 

"4.  That  it  was  error  to  appoint  a  receiver  to  take  charge 
of  the  property  in  the  possession  of  the  defendant  Dannen- 
berg, assignee. 

"5.  That  it  was  error  to  grant  an  injunction  against  the 
defendant  Dannenberg. 

"6.  That  it  was  error  to  grant  an  injunction  against  the 
defendant  Dannenberg  without  re(iuiring  the  j)laintiff  t^) 
file  any  bond  or  fixing  the  amount  thereof" 

Me^rs.  W,  D.  Mclver  and  C.  R.  Thomas,  for  plaintiff's. 
Mr.  W.  W.  Clark,  for  defendants. 

MacRae,  J.:  The  plaintiffs,  creditors  of  defendant  E. 
Cohen,  seek  in  this  action  to  set  aside  as  fraudulent  a  deed 
of  trust  or  assignment  made  by  said  Cohen  to  defendant 
Dannenberg  of  a  stock  of  goods  to  be  sold  by  him  and  the 
proceeds  applied  to  the  payment  of  certain  alleged  indebt- 
edness of  the  assignor. 
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The  conijiliiiiit  and  other  affidavits  charge  that  the 
defeiidaiit  Daiiiieiiberg  is  insolvent,  that  he  is  on  iiitimate 
re(atioii*i  with  tlie  defendant  and  is  not  a  suitable  person  to 
administer  the  trusts  mentioned  in  said  deed;  that  he  has 
set  apart  to  defendant  E.  Co]ien,.as  his  personal  property 
exemption,  a  (jnantity  of  said  goods  largely. in  excess  of  the 
value  of  five  hundred  dollars;  that  lie  has  removed  and 
secreted  a  large  amount  of  said  goods,  which  plaintifl'  hflji 
found  hy  means  of  a  search  warrant;  tliat  he  lias  left  the 
assigned  goods  in  charge  of  the  father  and  brother  of  the 
assignor  and  the  clerks  in  his  store,  and  that  he  has  declared 
his  intention  to  sell  the  same  to  defendant  S.  Cohen,  the 
brother,  at  fifty  cents  on  the  dollar. 

They  charge  frau<l  and  false  ivpresentations  on  the  part 
of  defendant  E.  Cohen  in  contracting  the  debts  due  to 
piaintitt'and  in  the  assignment,  alleging  that  the  debts  pre- 
ferred in  said  assignment  are  fictitious  and  in  favor  of  iieur 
relatives  of  the  assignor,  and  they  aver  the  apprehension  of 
plaintiff's  of  irreparable  damage  to  plaintiff  if  defendnnt 
Danneuberg  shouhl  be  permitted  to  remain  in  possession  of 
the  assigned  effects  and  adniinister  the  said  trust. 

On  the  part  of  defendants  the  answer  verified  by  defend- 
ants .S.  Cohen  and  Dannenherg,  and  many  affidavits  in 
addition  thereto,  deny  all  fraud  and  fraudulent  representa- 
tion.s  in  the  contracting  of  the  debts,  aver  the  bona  fide*  of 
the  preferred  debts  and  of  the  assignment,  explain  the 
removal  ui  part  of  the  goods  to  have  been  for  convenience 
in  taking  tlic  inventory  and  setting  apart  the  personal  prop- 
erty exemption,  and  aver  that  the  goods  set  apart  were 
valued  by  three  sworn  appraisers  at  their  true  market  value, 
and  are  not  in  excess  of  the  amount  to  which  the  said  E. 
Cohen  is  eiitilleii  for  his  exemption.  Tiiey  deny  tliat 
defendant  Dannenherg  has  declared  his  intention  to  sell 
stiid  giHids  to  defendant  S.  Cohen  at  fifty  cents  on  the  do!- 
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lar,  but  allege  that  defendant  Dannenberg  has  been  advised, 
h\  merchants  in  the  citv,  that  said  sum  would  be  a  fair 
price  for  the  same.  They  admit  that  many  of  the  preferred 
creditors  are  relatives  of  defendant  E.  Cohen,  the  assignor, 
Imt  assert  that  the  debts  are  justly  due  and  owing.  The 
affidavit  of  about  twenty  citizens  of  Newbern  testify  to 
thepfood  character,  business  capacity  and  fitness  of  defend- 
ant Dannenberg  to  act  as  assignee. 

There  may  be  other  facts  alleged  and  denied  on  each 
slide,  for  the  affidavits  are  voluminous,  but  the  foregoing  is 
a  general  statement  of  the  contentions.  The  first  and 
>ec*ond  exce])tions  were  abandoned  and  those  relied  on  may 
Ih*  considered  together. 

The  Judge  may  not  be  governed  so  much  by  the  number 
of  j)ersons  making  affidavit  to  a  fact,  such  as  the  good  repu- 
tation and  fitness  of  a'  person  for  a  special  employment,  as 
\*y  his  own  convictions  upon  the  weight  of  all  the  evidence 
offered  him.  There  being  apparent  a  serious  controversy 
as  to  the  bona  fides  of  the  assignment  and  of  the  debts  pre- 
ferred, it  was  necessary  that  the  property  or  the  proceeds  of 
it^  sale  should  be  held  by  injunction  pending  the  litigation, 
for  unless  restrained  it  was  the  obvious  duty  of  the  assignee 
to  sell  the  property  and  pay  the  preferred  debts ;  hence  the 
reasonable  apprehension  of  irreparable  injury. 

The  insolvency  of  the  assignee  was  admitted,  and  it 
devolved  upon  his  Honor  to  decide  upon  his  fitness  under 
all  the  circumstances  of  this  case  to  hold  or  dispose  of  the 
property  or  the  fund  arising  from  its  sale,  which  might  be 
a  question  entirely  distinct  from  one  as  to  his  character  aiid 
reputation.  Many  men  of  good  reputation  might  not  be 
suitable  persons  for  the  special  business  proposed.  It  became 
a  <iuestion  as  to  the  custody  of  this  property  or  fund,  which 
concerned  not  only  the  assignor  and  preferred  creditors,  but 
also  those  unpreferred  creditors  who  were  attacking  the  deed. 
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Justice  to  all  parties  conterned  would  seem  to  demand  that 
the  Court  should  take  care  to  preserve  it  by  placing  it  in 
the  charge  of  an  officer  under  bond  and  directly  resiionsible 
to  the  Court  for  its  safe-keeping  until  the  end  of  the  litiga- 
tion. 

While  at  the  time  of  the  execution  of  the  deed  in  ques- 
tion it  was  entirely  competent  for  a  debtor  to  assign  his 
pro[)erty  to  an  insolvent  person  who  was  otherwise  quali- 
tied  to  execute  the  provisions  of  the  deed  of  trust  for  the 
benefit  of  creditors,  the  policy  of  the  law  has  since  been 
declared  by  act  of  Assembly  to  throw  greater  safeguards 
around  such  transactions  by  requiring  every  trustee  of  this 
kind  to  give  bond  upon  proper  application  for  that  purpose 
being  made  to  the  Clerk.     Acts  1893,  ch.  453. 

In  the  case  of  Levmimn  v.  Elson,  88  N.  C,  182,  which 
was  very  similar  to  the  one  now  before  us,  the  [irinciples 
were  so  clearly  explaine<i  by  the  late  Chief  Justice  Smith 
that  it  is  unnecessary  for  us  here  to  repeat  them.  In  that 
case  the  injunction  and  appointment  of  a  receiver  were 
refu.sed  because  it  was  found  that  the  trustee  named  in  the 
deed  was  amply  solvent  and  responsible,  and  able  out  of 
his  own  estate  to  answer  any  demands  ivhich  might  be 
established  against  him  for  the  management  and  disposi- 
tion of  the  trust  estate ;  and  furthermore,  that  he  was  com- 
])etent  to  conduct  the  business,  and  entirely  trustworthy. 

In  the  present  case  it  is  admitted  the  trustee  is  insolvent, 
and  found  as  a  fact,  in  which  we  concur  under  the  circum- 
stances, that  he  was  not  a  fit  person  to  execute  the  trust. 

The  last  exception  is  that  it  was  error  to  gmot  an  injunc- 
tion against  defendant  Dannenberg  without  requiring  the 
plaintiffs  to  file  any  bond  or  fixing  the  amount  thereof.  The 
order  of  Judge  Shufonl  required  the  giving  of  an  unde^ 
taking  before  the  issue  of  the  restraining  onler.  This  was 
a  compliance  with  the  statute,  section  341  of  The  Code.    It 
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was  not  necessary,  if  upon  the  hearing,  on  the  return  of  the 
order  to  show  cause,  his  Honor  should  continue  the  injunc- 
tion to  the  trial,  that  he  should  require  a  new  undertaking, 
unless  for  some  reason  and  upon  proper  suggestion  it  should 
Ik?  made  to  appear  that  the  bond  already  given  was  insuf- 
tieient.  No  Error. 


R.  S.  WELLS  V.  W.  W.  BATT8  et  al. 

(plaintiff's  appeal). 

9 

Huxband  and  Wife — Mortgage  by  Husband  of  Orops  on  \Vife\i 
Land — Mixture  of  Crops,  responsibility  for. 

1.  Where  a  husband,  without  the  authority,  joinder,  or  knowledge  of 
his  wife,  mortgaged  the  crops  on  her  land  for  supplies,  which 
were  expended  in  making  the  crops,  and  the  mortagee  had  notice 
of  the  wife's  ownership  by  recitals  in  the  deed,  and  there  was  no 
evidence  of  any  representations  made  by  the  wife  by  which  the 
niortjrajfee  was  misled,  the  mortgagee  acquired  no  right  to  such 
cn)ps  as  against  the  wife. 

-  At-quiesoence  by  a  wife  for  several  years  previous  in  the  management 
and  control,  by  her  husband,  of  her  lands  and  the  disposition  by 
him  of  the  crops  grown  thereon,  does  not,  of  itself,  authorize  the 
husband  as  her  agent  to  mortgage  the  crops  to  one  having  notice 
of  her  ownership. 

i  Evidence  of  the  surrender  of  the  rights  of  the  wife  to  the  husband 
during  their  joint  occupancy  of  land  must  be  positive  and 
unequivocal  in  order  to  confer  proprietary  control  upon  him. 

■*•  "  here  a  husband  mortgaged  the  crops  growing  on  his  own  and  his 
wife's  lands,  and  some  of  them  are  so  "intermingled  and  mixed" 
that  they  cannot  be  distinguished  or  a  division  made  of  their  pro- 
pfirtionate  value,  the  loss  must  fall  upon  the  wife  who  permitted 
her  husband  to  cultivate  and  intermix  them  before  his  death,  and 
his  administrators  (his  sons)  to  confuse  them  after  his  death. 
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Civil  action,  begun  in  Superior  Court  of  Wilson  County 
by  summons  and  ancillary  proceedings  in  claim  and  deliv- 
ery, December  13,  1889.  At  June  Term,  1890,  the  case  wa.< 
referred  to  J.  D.  Bardin,  Esq.,  whose  report  of  findings  of 
fact  and  conclusions  of  law  was,  in  substance,  as  follows: 

On  the  7th  of  January,  1889,  W.  M.  Thorne,  husband  of 

• 

defendant  M.  P.  Thorne,  executed  to  plaintiff  a  mortgage 
on  certain  personal  piToperty  and  on  the  crops  to  be  raiseil 
that  vear  on  his  own  and  his  wife's  lands,  to  secure  a  note  for 
$594.38  and  advances  of  money  and  supplies,  which  plaintiti" 
agreed  to  make  to  him  to  the  amount  of  $1,200,  to  enable 
him  to  cultivate  the  farm  and  support  the  family;  and 
advances  were  made  ta  the  amount  of  $1,346.  W.  M. 
Thorne  cultivated  the  crops,  of  which  he  had  entire  control, 
until  his  death,  September  29th,  1889.  For  four  or  five 
years  before,  W.  M.  Thorne  had  had  like  control  of  the 
crops  made  on  his  and  his  wife's  land,  with  her  consent, 
and  he,  to  obtain  the  necessary  supplies,  had  executed  like 
mortgages  to  plaintiff,  and  used  the  proceeds  in  paying 
them  off.  M.  P.  Thorne,  the  wife,  had  notice  that  the 
plaintiff  furnished  the  supplies,  but  not  of  the  mortgage:* 
on  the  crops.  Plaintiff  received  of  the  crops  and  personal 
property  mentioned  in  the  mortgage  of  1889  enough  to 
reduce  the  account  for  supplies  to  $231.10.  Corn  to  the 
value  of  $57.80  was  made  wholly  on  land  of  defendant 
M.  P.  Thorne,  and  the  balance  of  the  crop,  of  the  value  of 
$346.18,  on  the  lands  of  herself  and  her  deceased  husband, 
and  were  so  mixed  that  it  could  not  be  determined  what 
l)art  was  raised  on  the  lands  of  each.  That  plaintiff  and 
defendant  M.  P.  Thorne  did  not  perceive  the  intermixture 
of  the  crops,  nor  consent  to  it,  except  so  far  as  her  consent 
may  l)e  inferred  from  her  permitting  her  husband,  in  his 
life-time,  and  her  son,  W.  W.  Batts,  administrator  of  the 
husband,  after  his  death,  to  intermix  them.     There  was  no 
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agreement  between  husband  and  wife  that  he  should  pay 
rent,  but  the  crops  in  controversy  are  of  about  sufficient 
value  to  pay  rent  for  her  land.  The  referee  found  as 
conclusions  of  law:  1st.  That  the  mortgage  of  January, 
USd,  was  valid  to  pass  whatever  interest  deceased  husband 
had  in  the  crops,  etc.  2d.  That  her  conduct  in  respect  to 
the  crops  did  not  estop  her  from  claiming  reasonable  rent, 
and  the  corn  being  shown  to  have  been  raised  on  her  land 
was  hers.  3d.  That  the  burden  of  proof  was  on  her  to 
show  the  other  crops  in  controversy  were  raised  on  her  land, 
and  in  the  absence  of  proof  from  her  plaintiff  is  entitled  to 
them.  4th.  That  having  permitted  the  intermixture  of 
crops  in  controversy  with  those  to  which  plaintiff  is  admit- 
ted to  be  entitled,  she  is  not  entitled  to  them. 

Plaintiff  excepted  to  conclusion  of  law  No.  2,  that 
defendant  M.  P.  Thorne  was  not  estopped  from  claiming 
the  crops,  and  that  she  is  entitled  to  the  value  of  the  corn. 

Defendants  excepted  to  conclusion  of  law  No.  3,  that  the 
burden  was  on  defendant  Thorne  to  show  how  much  of  the 
crops  were  made  on  her  land ;  and  to  conclusion  No.  4, 
that  she  is  not  entitled  to  the  crops  because  she  permitted 
the  intermixture  of  her  and  her  husband's  crops. 

The  case  was  heard  upon  the  report  of  the  referee  before 
Coanor,  J.,  at  November  Term,  1891,  who  overruled  all  the 
exceptions  and  confirmed  the  report  of  the  referee  in  all 
respects,  and  gave  judgment  accordingly,  and  both  j)laintiff 
and  defendants  appealed. 

MeJisrs.  G.  V.  Strong,  F.  A,  Woodard  and  Battle  &  MordecaL 
for  plaintiff  (appellant). 
Memrs.  Woodard  <fc  Yarborough,  for  defendants. 

Shepherd,  C.  J.:  (1).  It  is  found  by  the  referee  that  the 
km  defendant,  Mrs.  Thorne,  '*  owned  in  her  own  right  all  of 
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the  lands  upon  which  the  crops  of  1889  were  iiinile,  except 
five-sevenths  of  the  one  hundred  and  twenty-eight  aire 
triict,  which  belonged  to  her  husband,  W.  M.  Thome, 
deceased."  The  plaintiff  claims  the  whole  of  these  i-ropn 
by  virtue  of  a  mortgage  exet.'uted  by  the  husband  alone. 
Tho  mortgage  recites  the  ownership  of  the  wife ;  and  indeed 
it  is  not  pretended  that  the  plaintiff  did  not  have  actual 
notice  of  her  interest  in  the  said  lands.  Mrs.  Thome  iii4 
not  know  of  the  execution  of  the  mortgage,  and  there  is 
nothing  whatover  to  show  that  she  ever  authorized  lu-r 
husband  to  dispo.se  of  the  products  of  her  lands  in  any 
such  niitnuer.  Neither  is  there  anything  to  indicate  that 
she  made  any  representations  or  did  any  act  by  which  the 
plaintiff  could  have  been  misled.  The  plaintiff,  however, 
relies  upon  the  fact  that  from  the  time  of  her  marriage  up 
to  the  death  of  her  husband,  in  September,  1889,  the  latter 
had  "the  complete  control  and  management  of  his  and 
defendants'  lands  and  the  ci-ops  made  on  the  same";  that 
he  expen<le<l  the  proceeds  of  the  crops  made  from  year  to 
year  in  the  support  of  the  family  and  the  purchase  of  sup- 
plies to  enable  him  to  conduct  and  carry  on  his  farming 
operations,  with  the  knowledge  of  the  said  wife."  It  also 
appears  that  the  feme  defendant  knew  that  her  husband 
obtained  supplies  of  the  plaintiff  from  year  to  year,  but 
had  no  knowledge  of  the  execution  of  any  mortgages  ou 
the  crops. 

Upon  the  death  of  the  hu.sbund,  in  1889,  and  before  ail 
of  the  crops  of  that  year  had  been  gathereil,  the  plaintiff 
seizeii  the  same  under  legal  proceedings,  claiming  them 
under  the  said  mortgage.  It  appeared  that  the  com  was 
raised  wholly  on  the  lands  of  the  wife,  and  his  Honor  sus- 
tained the  referee  in  his  ruling  that  she  was  not  estopped 
from   claiming  the  .■iame,   or  at  least  so  much  thereof  as 
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account  *'for  such  receipt  for  any  greater  sum  than  the 
year  next  preceding  the  date  of  a  summons  issued  against 
him  in  an  action  for  such  income.'^     The  Code^  §1837. 

It  appears,  however,  from  the  above  statute  that  the  exclu- 
sive receii)t  by  the  husband  of  the  income  of  the  wife,  eveu 
during  the  entire  period  of  the  coverture,  does  not  confer 
upon  him  any  rights  in  her  property,  nor  take  away  hij! 
liabilitv  to  account  for  its  income  for  at  least  twelve  months 

•r' 

preceding  a  demand.  If  such  an  acquiescence  in  the  control 
of  her  property  and  the  reception  of  its  income  does  not, 
under  the  statute,  exempt  the  husband  from  liability  to 
account  as  above  stated,  we  are  unable  to  see  how  it  can  be 
regarded  as  conclusive  evidence  of  an  implied  power  to 
anticipate  the  income  of  her  property  by  mortgaging  it  to 
one  having  notice  of  her  rights  and  thus  depriving  her  of 
the  same  for  the  year  preceding  the  death  of  her  husband. 
It  is  very  evident  from  the  terms  of  the  statute  that  the 
policy  of  the  law  requires  more  than  mere  acquiescence  to 
so  extend  the  authority  of  the  husband  as  agent.  This  view 
is  in  harmonv  with  various  authors  who  hold  that  in  such 
cases  a  stricter  degree  of  proof  is  required.  Mr.  Bishop  says: 
**  Under  various  circumstances  an  unmarried  woman,  by 
permitting  another  person  to  possess  and  use  her  property, 
would  be  bound  bj'  any  disposition  he  might  make  of  it  on 
the  ground  of  presumed  agency,  where,  should  a  husband 
do  the  same  thing,  the  agency  ought  not  to  be  inferred. 
And  the  reason  is  that  the  relationship  of  husband  and 
wife  implies  a  certain  occupancy  of  her  property  by  him, 
not  falling  within  what  would  be  the  ordinary  course  of 
things  if  the  relationship  did  not  exist."  2  Bish.  Marrie<l 
Women,  396  (Ed.  1875). 

It  is  clear  that  in  the  present  case  there  was  nothing 
more  than  acquiescence  on  the  part  of  the  wife.  The 
plaintiff  knew  of  her  ownership  and  it  was  his  own  folly 
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i'<  liavc  taken  a  iiiorly.ijfo  uiion  the  crops  from  tlit  huxliuml 
al'Hif.     ^0  far  fnmi   making  any   roiinwiitatioii   by  wliich 

iW  I'laiiititt"  was  lui^k'il,  it  a|i]>ears  tJiat  i^Uc  kiu-w  iiotliing 
ftbaU'vtT  of  thu  tniiisictiou,  and  it  i.«  dfar  beyoinl  all 
'|iif<ti"ii  tliat  sho  is  iKit  ostoiipiMl  by  reason  of  fraud.  "To 
t~-tnjp  a  niarrifl  woman  from  alleging  a  claim  to  land  (and 
till'  rule  is  till'  same  a.--  appiicabif  to  tliiis  c-asc')  tlitTo  niuKt  be 
-■iiiii'p.»si(ivL-  act  of  fnuid,  ()r.wmctiiiiigd()ne  upon  which  a 
|"Tmiii  dealing  wiih  bcr  or  in  a  manner  affecting  her  rights 
iiii;:lit  rcas<inably  rely,  and  upon  wbich  he  did  rely,  and 
ivas  llicrcby  in.jniv.i."  Toivlcx  v.  Flxlxr,  77  X.  C,  4;!7 ; 
ll'..((/»«W  V.  /«o-m,-,  »7  N.  (;.,  \m.  There  beiiifi  no 
t~t'i|i|iel  by  frauti  and  nothing  more  than  simple  acqtiies- 
muT  ill  the  acts  of  tin-  husband  as  above  staled,  we  can- 
lint  liiild  (bat  this  warranted  a  Ihiding  that  the  husband 
«as  a  111  i  in  ri  zed  t<»  execute  the  mortgage  in  i|uc«tion. 
Imti-ecl,  he  does  not  pi'ctend  to  have  executed  it  as  agent  of 
III"  wife,  nor  is  there  anything  in  the  instrument  to  siiow 
tliat  lie  innhTtook  to  contract  in  her  behalf.  This  latter 
vifft- alone  would  defeat  the  claim  under  the  nmrtgage  if 
lilt'  jilaintiif  relied  entirely  ii]>on  the  principle  nf  agency. 
Ulin  V.  Cro^Uimi,  94  N.  C.,  7(i. 

Tlie  plaintiff's  coun.sci,  seeing  tbc  force  of  (he  foregoing 
"i'jirtii.iis,  contend  that  the  husband  was  neillier  the  tenant 
ii^r  the  agent  of  tin-  wife,  but  the  owner  of  the  lan-l  and 
ii- prcHlucts  at  least  for  the  year  lHK!t.  Tliere  is  nothing 
liiJI  the  ciremnstanceH  In  which  we  have  adverted  to  show 
t!i;it  the  wife  gave  him  llie  land  tor  that  or  any  other  year, 
■mil  if,  as  we  have  seen,  her  simple  aciiUiesccnce  was  not 
■iitfieiml  to  c.icenjpt  the  husband  from  liability  to  account, 
«i'  eainiot  understand  how  il  could  confer  npon  him  a 
future  ownership  of  ibe  land  or  its  income.  It  is  true  that 
'III'  wife  could  uiKin  a  fair  consideralion  have  given  the 
l-iii'l  by  parol  to  the  husband  for  a  perio<l  less  than 
l!l_Vol.  112 
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thrw  years  (I'/if  ('mk.  SlSSo),  but  in  view  of  the  reasiius 
we  liavo  jriveii,  we  «ro  ijuite  sure  thut  no  such  agreement 
exiNteil.  There  is  an  intimation  in  George  v.  High,  8-> 
N".  ('.,  ilH,  that  an  cxfii-egit  agreement  is  necessary  to  liar  the 
wife's  ri}iht  to  an  account,  and  this  would  seem  to  a|>[ily 
also  to  tlic  prt'scnt  case.  Moreover,  it  is  to  be  observed  that 
tlic  tin<ling  of  the  ivferee  does  not  go  to  the  extent  olninii-d 
In'  tlie  plaintitt'.  as  the  wonls  "  control  and  managemeni "  in 
tlienisclvcs  inijily  an  agency  mthcr  than  a  (iniprietary  inte^ 
est  in  the  use  of  the  land.  Ail  of  the  authorities  sustain  ihf 
principle  that  the  evidence  of  a  surn'iider  of  tlic  rights  of 
the  wife  to  the  husband  during  the  joint  occupancy  nitii^t 
be  positive  and  une(]uiv"cal,  and  this  "is  for  the  reasdii 
that  (in  the  general  experience  of  the  past  at  least  if  nut  in 
the  philosophy  of  the  present)  the  wife  is  under  the  cimtrol 
of  and  subordinate  to  the  husband:  and  neither  gtHjd 
law  nor  sound  ivason  wjll  require  the  wife  to  destniy  the 
peace  of  her  family  and  en<lauger  the  marriage  relation  by 
open  repudiaticai  or  hustile  ctaiduct  towanis  her  hnslMnid, 
in  order  to  save  her  property  from  liability  for  his  unauthor- 
ized contracts."     2  Rish.  Married  Women,  39lJ. 

To  hold  that  under  the  pn'sent  ci re mn stances  the  wife 
has  .--tripiied  herself  of  the  income  of  her  estate  or  authl^^ 
i/.ed  a  mortgage  of  its  future  jiroducts,  would  produce 
luuch  confusion  respecting  the  enjoyment  of  her  .separate 
cstiite  in  connection  with  her  husband.  It  is  better  that 
the  law  should  require  her  piLsitiveand  unequivocal  aii.'^nt 
than  to  destroy  the  domestic  tranquility  by  forcing  her.  at 
the  peril  of  forfeiting  her  rights,  to  exercise  a  oonstaul  and 
irritating  surveillance  over  the  coniUict  of  her  husband  in 
the  management  and  cultivation  of  her  lands  for  their 
joint  sui)port.  No  inconvenience  can  result  from  such  a 
ruling,  as  it  is  (piite  easy  for  a  party  making  advances  to 
n^quire  that  slie  be  joined  as  a  party  to  the  mortgage. 
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Our  vi.iRhisioii  (iKTflorf  is  that  tlit'  \\'\k-  in  tlio  k-niii 
•iMiiiT  of  itu'  tT<i|H  !is  iiK-idont  to  iuT  owiier>-lii|i  of  tlii' 
\:\]hU  H]>iiii  whii-li  tlu'V  wiTO  niiKt'il  and  it  must  therefore 
fiJInw  tliiit  she  is  entitled  to  the  iios-se-sMicm  of  the  .wuiiie. 

|i*).  As  (o  the  eoni  tlieiv  sceins  to  he  no  ilinienlty,  as  it 
Hiif^  iik-ntitie'l  iis  having  h<'eu  raistv!  wholly  ii|K)n  the  htiuls 
-if  Mrs.  Tliorne.  As  to  the  other  croj.s  it  is  fomul  tluit  they 
;iri' sii  '■iiitrrm!nfj;Ii-il  imd  nilxei!"  witti  those  raised  upon 
tiif  lands  of  tlie  husl.aml  "tliat  it  eannot  he  delennined 
ii'iH"  nnieli  was  raised  up<rn  tlie  lands  of  saiii  Thome, 
ilir.-ased.  and  the  /i-mc  defemhinl  respeetively." 

Tlir  c. illusion  having  heeu  efieded  without  the  eonsent 
'if  either  party  it  is  dear  that  if  the  crops  can  he  distin- 
^'iii.-htd.  the  rightsof  neitlier  will  henffeeled:  nor  will  this 
r(-alt  follow  although  the  erops  eannot  he  distinguished, 
if.  Iw-iaj,'  of  the  same  nature  and  value,  a  ilivision  can  he 
iM:iile  of  their  pro[)ortii)nale  value.  Iloliitimu  v.  IfoH.  :'!! 
N.  H..  ")o7,  and  the  numei'ous  authorities  eited. 

The  referee  linds.  in  efieet,  that  he  can  neither  disliu- 
t;iii'li  the  en))is  nor  ascertain  their  pnipnrtionate  value.  In  j/ 
-inh  a  case  the  law  is  "that  the  party  who  iiceasious  or 
llirmiirh  whose  fault  or  ifi/lnf  occurs  the  wrongful  mixture 
iiiu-t  hear  the  wiiole  h.ss."  liMnmn  v.  IMi,  m.,,m.  His 
lluiiiir  very  projierly  ruled  that  under  these  cireunistanees 
tlir  [o.-s  must  fall  ujKtn  the/r-wtdefendant,  a.s  we  must  infer 
fr'iui  (he  tin.IJng  of  the  referee  that  the  confusion  was 
<m>y<.\  hy  "her  coiuhiet  in  ])ermilling  M'.  M.  Thorne. 
'li'Ci'a.M'd,  to  cultivate  and  intermix  saitl  crops,  and  her  son, 
\V.  \V.  Baits,  adniinisti'atiir  of  saiil  deceased,  to  intermix 
tlii'ia  in  the  same  manner  after  his  death."  It  is  true  that 
liii>  Has  dtjne  hy  her  "tacit"  consent  only,  hut  it  was  the  •^ 
r.-ult  at  h'ast  of  her  neglect  to  .see  that  the  cro].s  were  not 
iiit.TiJiixed.  She  had  the  control  of  her  hinds  ami  the/ 
'•n>;<*  thereon,  and  it  was  her  duty  to  have  kept  tlie  cro]is 
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(listitK't  from  the  huHliaiid's  if  she  iutemled  to 
her  legal  right  to  the  same.  It  may  be  urged 
equally  the  plaintiff's  duty  to  .■*ee  that  the  hu»b 
were  properly  gathered  and  stored,  but  to  thi.-s 
answoreil  that  he  had  a  right  to  as.sume  that  th 
done  by  the  Jeme-  defendant  and  her  son,  theadi 
She  was  in  i>os.session  of  her  own  lands  and  pre; 
possession  as  t<'naiit  in  common  of  those  upon 
husband's  crops  were  raised.  She  and  her  s( 
have  taken  control  of  the  crops  after  the  death 
band,  and  it  is  found  that  she  permitted  either  h 
or  sou,  or  both,  to  mi.\  the  same.  We  must  it 
permilting  she  at  least  knew  of  the  intermixii 
not  object,  and  this  would  be  "neglect"  within 
pie  of  the  authority  cited. 

On  the  other  hand  the  plaiuttff  had  but  a 
crops  of  the  husban<l  and  no  right  to  the  posses 
laud,  and,  in  the  absence  of  any  knowledge  ths 
would  be  confused  with  those  of  the /«»«;  defend 
nothing  to  incite  him  to  extraordinary  diligenc 
tainly  knew  nothing  of  the  intermixing  and  ha 
tunity,  as  did  the  Jmie  defendant,  to  object  tr 
Taking  all  of  the  circumstances  into  considi 
think  liis  right  in  superior  to  that  of  the  fenu 
and  that  the  ruling  below  must  be  afRrmetl.  Ii 
looking  over  the  wliolc  record,  we  are  inclined 
that,  afti.T  all,  this  result  contribuU's  very  gr 
eijuitable  settlement  of  the  wlioJe  controversy. 


SnKi'Hi:iu>,  C,  J.;  For  the  i-eiisons  given  in 
II  the  |ilaintirt"s  appeal  the  decision  in  this  cast 
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.t.  S.  IlAliPKB  V.  K.  K.  MNKSTON  et  al-;. 

Sl.<,i<hr  of   l\';/>— Actio,,  by  Hudmnd—ir,x,„imd  nj  Adieu. 

An  in'tii>ii  by  fl  liiislminl  for  eiliiixler  <i(  his  wifi',  tin-  wiff  not  fH.'iiiK  « 
[isirly  ami  th(-  criiii|ilalnt  alktciii);  no  R|HTiiil  daiiiut!e  to  the  hiiii- 
iMimi.  will  \k-  ilimiiiwd  by  Ibix  Court  on  motion  of  tlic  rfcreiniant, 
r.r  rj-  iitrrii  nuilii,  for  failure  of  the  complaint  to  Ktate  a  Q9.m»v  of 

AvEKV,  .1..  cdm-iirriiiii:  ll'iecusBion  of  IjOrd  Denniu'n's  Ai't,  H?i-tii)n  WO 
"f  Th-  '''«!.:  Mil  nf  di -cowry,  niatk'rs  of  privilege,  etc.). 

(-'ivii,  A<TH)x,  Iti-outrht  to  Fall  Term,  1892,  of  Vanck 
SujKTiiir  Court,  by  J.  H.  Harper  iigninst  R,  R.  Piiikstoii, 
i.  A.  Briilfit's.  \V.  E.  (iary  mnl  W.  L.  Ciiiiiiiiij>:{iiin  for 
M-m^A  wlaiiiUT  of  plaiiitiif 's  wife.     The  c(.ni|i!aiiit  wun  as 

'■1.  Tliat  plaiiitiir  wa^i,  on  tlic  'J^tli  day  of  Novcnilu'r, 
A.  I).  \HH:i,  Icjrally  niarrifi!  to  liis  iircsciit  wife,  tlieii  Miss 
Lizzii-  A.  Muss,  and  tin.-  marriajre  has  contiinu'd  until  tlif 
pn-^'iit  tiiiU'. 

"2.  Ttmtoiitlu day  of ,  IWill,  tht..<Icffiidaiils,  in 

-iiiil  County  of  Vancf,  in  tlie  [irt'seufc  and  lu^arinji  of  divers 
PK«|  eitizcns  of  sjiid  county,  as  |>laintiff  is  infurnied  and 
U-lifVfs,  maliciously  and  wantonly  spoke  and  juililished  of 
Hinleoneerniiifi;  |flaintiH"s  said  wiff  sulistantially  the  follow- 
iu'Z  false,  scandalous  and  defamatory  words,  to-wit:  'Mrs. 
Li/zie  Hiirjier  is  guilty  of  immoralitv,'  or  other  words  of 
liki.'  iinpiirl  and  meaning,  tlierehy  ni<>anin{!;  to  charfje,  and 
'li'l  charge,  and  were  umlerstood  hy  .-ijiid  good  citizens  and 
In-tanders  to  charge,  plaintiff's  said  wife  wilh  incontineiicy. 
t"  I'laintili's  great  dannige,  to-wit,  ten  thousan<l  ilollars. 

"For  a  second  cause  of  action,  the  plaintiff  complains  of 
llic.h.fen.lants,  and  alleges: 

"1.  Tliat   on  tlie  ^rttli   dav  of  Novond)er,   A.    1).  !««;[, 
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plaintiff  was  k-giiUy  iiiaiTied  to  Lizzie  A.  Muss  in  siiid 
fouiity  and  State,  and  that  said  marriage  lias  contiiiiKHl 
until  the  present  time. 

"2.  That  lie  is  infornu'd,  and  ho  helioves  his  in  formal  imi 

ft)  he  trne,  that  on  or  about  tlic day  of .  A.  I). 

IKOl,  in  said  county  of  Vance,  in  llie  presence  and  lu'a^ 
ing  of  (livers  good  citizens  of  said  county,  the  defendiint.'^ 
Pinkston,  Caryand  Bridges,  through  and  by  the  dcfoiidaiit 
Cumiinggiiii,  the  said  Cunninggini  concurring,  wantonly, 
wickedly,  falsely  and  maliciously  spok<'  and  publi-^heii  of 
ami  concerning  plaintiff's  said  wife  substantially  the  fol- 
lowing false,  scandalous  and  defamatory  words,  to-wit :  '  We 
have  investigated,  and  tiii<l  that  Mrs.  Lizzie  HaT-per  (mean- 
ing idaintiff's  said  wife)  is  guilty  of  innnorality,'  or  other 
words  of  like  import  and  meaning,  thereby  charging  and 
intending  to  charge,  and  were  understood  by  stiid  good  citi- 
zens and  by-standers  to  charge,  plaintiff's  siiid  wife  witli 
iucoutinency,  and  thai  the  defendants  had  found  such 
charge  to  be  true  after  a  careful  and  impartial  investigation 
of  facts  and  circumstances  derived  from  trustworthy  auil 
reliable  sources,  to  plaintiH's  great  damage,  to-wit.  ten 
thousand  dollar.s. 

"Wherefore,  plaintiff  demands  judgment  for  ten  thou- 
sand dollars  damages  and  for  all  costs  of  action." 

After  complaint  was  tiled  the  defendants  were  summoned 
for  examination  before  the  Clerk,  under  sections  o8-4 — .")8o 
of  The  Code,  and  on  their  appearance  objected  to  the  exami- 
nation and  moved  to  quash  the  proceedings,  on  the  follow- 
ing grounds: 

1.  That  in  an  action  of  slander  or  libel  no  examination 
can  be  had  under  sections  580 — >8-')  of  The  Code,  since  such 
sections  do  not  apply  in  actions  for  torts. 

2.  That  the  complaint  does  not  set  forth  a  snfticieiit 
cause  of  action,  in  that  the  wife  of  the  })laintiH'  is  not  a 
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]i;irty  jiiniiiiiH',  and  no  slaiulcrous  wunls  an;  siiftiL'iciitly 
rli^ir;;i'il  ti>  have  li('i.'ii  sjiokt-ii  or  piiblislu-d  of  tlie  jihiiiitifl' 
liy  ili'fi'iiilaiits,  ami  no  spetial  daniafrt'  is  alleged  by  liiiii, 
iiinl  tlial  no  dclinite  and  certain  time  is  stated  as  to  when 
till'  alli>j;ed  Words  were  spoken  or  pnlilislied. 

■!.  Tliat  llie  investifiation  al!fj>;ed  in  said  eornplaint  was 
a  i-liiirch  exarniiiittion,  under  eluireh  diseipiine,  in  the  niat- 
iiT  of  Mrs.  Lii^/ie  ilarper,  then  a  nu-inher  of  the  M.  K. 
Churrli,  Smith,  of  whieh  said  chureii  defendants  were  alsfi 
iiifiiiliiTs.  and  all  matters  pertaining  to  such  investigation 
ar,.  |,rivil,BO.I. 

^.  Tliat  in  said  action  there  is  a  misjoinder  of  [larties 
'iifcnilant,  in  that  there  cannot  he  a  joinder  of  defendants 
iuaiiiielionof  shmder. 

'>.  That  the  innuendo  is  not  su})portcd  iiy  (lie  language 

The  r.iurt  sustained  ohjections  one  and  llireeand  refused 
ti>  [Toei-i'd  with  the  examination,  and  plaintiH'  ai>pealed  to 
Jii'l;:e  Connor,  who  overruled  thcCk'rk'sonlcr,  and  ilirected 
liiiii  to  proceed  with  tiie  examination. 

On  Keliruary  ii,  lH!);i,  the  parties  were  reconvened  and 
lii'lcudatits  renewed  their  objections,  wliieh  were  entered  by 
ilic  Clerk,  anil  ail  iiueslions  propounded  to  the  witness  were 
"lijft-tcil  to.  Upon  the  examination,  one  of  the  defendants, 
liev.  \V.  L.  Cuiiniiiggim,  was  asked  whether  Karnes  aiul 
.Ii.nlan  testified  (before  tlie  church  committee)  to  acts  of 
I'ririiinal  intcrc'ourse  with  plaintiff's  wife.  The  defendants 
'li'jirted  to  the  ipicstion  upon  tlie  ground  that  it  was  an 
iinjuiry  into  their  defence  to  tiie  action,  and  upon  grounds 
Uforc  .-Elated.  The  obj.-etioii  was  overruled,  and  <lef<>nd- 
aiit.s  appealed  to -ludgc  Shuford.  His  |[..nor  dismissed. Mie 
ai'I-eal,  lioldiiig  tliat  it  was  tlie  duly  of  the  Clerk  to  write 
ili'nii  tlie    (lUestioiLs  and   answers,  except    privileged    i]ucs- 
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tions,  and  certify  the  a.ime  to  tlie  Superior  Court.      Front 
thJH  rtiliiiji  the  dofeiuliints  a|ipeiile<l. 

Mesmv.  If.  T.  Walhiim,  PiUmau  &  .SViwic  and  Edif-arda  Jir 
Worthaiii,  for  itltiiiitiff. 

Meanfff.  R.  0.  Burt'm  nnd  W.  R.  Heurij.  for  defeiidniitis 
(appellant!*). 

("r.AHK.  J.:  Tile  wife,  who  alone  is  chained  to  have  Ihh'ii 
HlaTulert'd,  is  not  a  party  to  tlie  action.  There  beinjj  no 
apecial  damage  alleged  as  to  the  Imahand,  who  is  the  .sole 
plaintiff,  the  complaint  fails  to  st^ite  a  cause  of  actiou. 
Newell  on  Defamation,  ijerj,  184!l;  Odger's  Slander  ami 
Liliel,  :n:i.  :i4l>;  Folkanl's  Starkie  on  Shuuler,  ;j;i2:  The 
Code,  §177.  The  words  were  not  used  in  regard  to  the  bus- 
bund,  and  his  reputation  certainly  has  not  been  a.s.saile<l. 
He  must  aver  speeial  damage.  Tlie  action  should,  there- 
fore, be  disnii.sseil  on  the  motion  made  here  by  the  defend- 
ant. Indeed,  it  niiglit  have  been  ihywuej-mero  motahy  this 
(.'ourt.  Hule  27  of  Supreme  (.'ourt;  Hagiim  v.  Railroad, 
10(i  N.  ('.,  .-);}7;   C,W(/oH  V.  SiAudermtt,  8:S  N.  ('.,  1. 

This  makes  it  nnncee.s.sary  to  consider  the  interesting 
que-stions  raised  on  the  argument.  There  is  no  ease  of 
which  a  Cotirt  can  take  cognizance. 

Action  Dismiased, 

AvKitv,  .1.,  concurring:  When  Lonl  Den  man's  Act  was 
passed  by  Parliament  in  1851,  the  various  courts  of  law 
and  chancery  were  still  niaintaine<l  with  the  e-stablislied 
procedure  in  eadi.  and  this  fact,  in  part,  accounts  for  the 
moditieation  of  the  second  section  of  that  statute  by  the 
Acts  of  18G(i  (Bat,  Kev,,  ch.  4;i,  sec.  lo),  and  the  subsequent 
acts  culminating  in  the  enactment  of  The  Cod^;  §080.  The 
Knglish  statute  provided  that  in  all  actions  or  proceedings, 
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anil  at  all  stjif;i's,  befoi-e  any  person  having  iiuthority  to  hear 
fviiKiH-e,  "tlio  parties  thereto  and  the  persons  ill  whose 
In'hiilf  any  sudi  suit  or  action  or  other  prnceeiling  may  he 
limiijiht  or  lU'feinIed,  mIiuII,  f^r<-pt  a«  herehinfier  excepted,  ha 
niiiipcteiit  and  eonipellablc  to  give  evidence,  either  vim 
i-'xe  or  b>i  liep'jxili'in,  ftccordiiiff  to  the  practice  of  the  Court,  <»ii 
Uli;ilf  of  either  or  any  of  tlie  parties  to  the  ssiid  suit,  action 
(ir  other  proceeding." 

hi  section  six  of  Lord  Deiiinan's  Act  it  was  also  provided 
iliiit  ill  at!  actions  pending  in  the  Superior  Courts  of  com- 
niiin  law  tlie  right  of  oonipeliing  tJie  priwUiction  of,  of 
in-^pcfting  and  of  taking  copies  of  the  papers  of,  an  advcr- 
Sitry  party  should  be  confined  to  those  cases  where  a  dis- 
covery might  have  heeii  obtained  at  the  instance  of  the 
ni'iving  party  by  a  bill  or  otln-r  proceeding  in  a  court  of 
niuity.  14  and  l"i  \"ui.,  !)1  Stat,  at  Large,  eh.  99,  sections 
"2  lo  *>.  inchi.sive;  2Tayloron  Kv.,  sec.  1217.  When  courts 
'•i  e<iuity  wei-e  abolished  in  this  Htate  the  Code  <tf  (.'ivi! 
I'rui-ed II re  was  passed,  embracing  what  are  now  sections 
■h9  to  '>84  of  The  Co-le,  both  inclusive,  and  secti<ui  '>««  in 
hlhleni  verbis,  exce]it  the  |)rovisu  to  .<ection  ')80.  Bat.  Rev., 
<h.  17.  sections  :W2  to:{41.  Secti.ni  r»79  provided  that  "n<. 
iii-tinu  to  obtain  discovery  under  oath  in  aid  of  the  prose- 
iiilion  or  defence  of  another  action  shall  he  allowed,  etc., 
•^rrrpt  in  the  maimer  prescribed  by  this  cluipter."  Except 
the  |>roviso  (to  section  581))  Th'-  Cwle  of- New  York  (Vi.r- 
ii.-es.  set-tions  :!8!l  to  ;!97,  lioth  inclusive)  contains  precisely 
llics;inie  language  as  that  oniliudicd  in  our  statutes  (sections 
■■.TSi  to  'j87  of  The  Code). 

The  nioile  suhspipicntly  sultstituted  for  tlic  equitable  pro- 
ceeding was  to  eiimpel  a  party,  at  the  iustance  of  his  a<!vcr- 
ydTV.  "in  the  mine  maimer  and  unhjerf  to  the  mme  nilrn  of 
rj-a  mi  nation  (ii  any  other  witiie^n,  to  testify  either  at  the  trial 
IT  ennditionally  or  upon  coiiiiuis,-.iou."     What  rules  appli- 
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cable  to  testifying  at  trial  or  to  deposing  before  a  commis- 
sioner are  still  in  force  here?  If,  in  recognizing  the  mode 
of  examination  adopted  in  equity  practice  before  a  commis- 
sioner to  take  dejx)sitions,  we  hold  that  parties  should  be 
entitled  to  the  same  protection  a^s  was  afforded  to  other 
witnesses  or  to  j)arties  by  the  ral^s  of  evidence  up  to  that 
time  in  force,  in  answering  a  bill  of  discovery,  we  would 
find  in  the  practice  of  the  courts  of  New  York,  and  other 
States  where  the  new  procedure  prevails,  abundant  author- 
ity to  sustain  us.  But  before  passing  upon  that  question, 
it  may  be  well  to  recur  to  the  restrictions  adopted  by  courts 
of  equity  to  prevent  abuse  of  the  statutory  power  of  com- 
pelling an  adversary  to  disclose  information  which  was 
essential  to  the  prosecution  of  a  meritorious  action  against 
him,  but  was  often  wrongfully  or  fraudulently  withheld, 

1.  A  man  was  not  compellable,  in  answering  a  bill  of 
discovery,  to  criminate  himself  or  to  furnish  a  link  in  a 
chain  of  testimony  tending  to  convict  him  of  crime,  or  to 
make  any  disclosure  tending  to  subject  him  to  a  penalty  or 
forfeiture.  Adams'  Ivj.,  pp.  2  and  .3;  I  Pomerory  Eq. 
Jur.,  sec.  202;  United  States  v.  MacRae,  L.  R.,  :^,  79;  Story \^ 
Va\.  pi.,  sees.  558  and  575 ;  Liggett  v.  Pontlg,  2  Paige  R.,  GO] : 
Cooley  Const.  Lim.,  marg.  p.  894. 

2.  The  office  of  such  a  l)ill  was  to  compel  the  discovery 
*U)f  facts  resting  in  the  knowledge  of  the  defendant,  or  of 
deeds  or  writings  in  his  possession  or  power,  in  order  to 
maintain  the  right  or  title  of  the  party  asking  it  in  some 
suit  or  proceeding  in  another  court.''  Pembertou  v.  Kirk,  4 
Ired.  Eq.,  178  ;  1  Pom.  Eq.  Jur.,  195  ;  Mitford's  Eq.  PI.,  p.  21. 

3.  The  bill  of  discovery  could  not  be  used  to  elicit  infor- 
mation  as  to  a  controversy  about  a  title  that  might  possi- 
bly arise  in  the  future  or  merely  to  pry  into  an  adversiiry's 
grounds  of  defence  in  a  pending  action  at  law.  Baxter  v. 
Fanner,  7  Ired.  Kq.,  289;  1  Pom.  Eq.  Jur.,  sec.  201. 
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4.  A  j.arty  niif;ht  l>y  i)lc;i  siu-cfssfully  resist  .lisi'Iosurfs 
M-u.u'li(  by  siu-li  a  Itill,  not  only  on  tin.'  nr-oinnl  tlmt  his 
aii-wir,-;  iiii-rht  siilijwt  Iiiin  to  triniiiml  jnini'jiiincnt  or  to  a 
forftiturc  ()r  [leniilty.  but  bccjuisc.  as  iiiiiny  t'onrts  liclil.  the 
ili-iovcry  niifjht  slmw  him  j:iii!iy  of  iLioral  turjiitncle. 
1  SloryV  K(|.  -Iiir..  sw.  V.i'i. 

■">.  TI]oii;;h  thciv  is  no  link'  t'onltict  bftwfcu  thi.'  leading 
KM-wHl.T-  of  Knglaml  luiil  of  this  L-tamtiy  on  the  subject, 
til.'  wi'i^hi  of  authorily  swiii^  to  be  in  favor  of  the  propo- 
-iii'.ii  thai  a  party  couhl  not  bt-  t-ompcllea  to  ilisc-nviT  any 
nialtiT  which  niijiht  tc-n<l  to  show  such  pHrly  liable  in  a 
[-■ii.liii;:  civil  action  fop  libel  or  to  be  ustil  in  aid  of  sm-h 
•iiif.  Story';,  Ki|.,  sec.  oil?,  anil  note  :i,  ,sec.  oo;!,  miil  note 
4.  p.  ."jTI  :  -2  Story's  Ki|.  -hir.,  sec.  14<i4,  and  note  1 ;  (llyun 
\-.  H'.-o'/'.,.,  1  Keen  R.,  :V>it :  Milford's  Kq.  I'l..  niarfr.  1>. 
111.'.:  (/j,.l;,l.v-  V.  Mm-/,!',  IS  Abbott,  liUti ;  Thompson  on 
THuN. -sec.  744.  IJotliTlionips..n,  in  the  sections  Just  cited, 
iiud  Jud^-e  Leoiianl,  in  the  case  of  <)j,'l;il.r  v.  Marhk,  «i'}>ra, 
ii-^uuie  that  "notiiint,'  is  better  settled  tbiiii  that  no  dis- 
.-.ivrryeould  be  made  under  the  pnictice  of  the  Couit  of 
iliiincery  in  an  action  for  libel." 

Wiicii  the  opinion  in  <l^„l,jke  v.  M<u-I>h:  was  rendered 
ili.re  Wen-  two  <'ijricunvnt  statutory  provi.-iions  in  New 
York  (hat  could  he  used  in  comiiellinjf  the  production  of 
It.ii.k-  and  papers,  the  one  exactly  the  same  a.-!  the  section 
"f  iair(V><le  (.<ec.  oTK— (.'.  C.  \\,  sec.  :!;il).  and  the  other  a 
sirtioii  of  their  Revised  Statutes  similar  in  its  terms  to  sec- 
tion K-J,  chapter  :il,  of  our  Revised  Code.  I'lUil  the  last 
(-■«iiticati«in  of  onr  hiww  both  statutes  were  still  in  force 
liiTc.  ^rrL€o,^  v.  Biai<h-(1,M  X.  C,  olo.  The  section  of 
tiie  Revised  Code  had  been  enacted  iu  1«2H  id  acccanplish 
<iiie  of  the  object.s  attained  in  the  ]>assatre  of  Lord  Deii- 
liiuii's  Act,  by  enabliuK  the  Superior  <'ourts  of  law  to  pro- 
i-iirc  floeiiinentarv  eviih-iu-e  willmut  invcjkiufj  (he  aid  i>i  a 


IN  THE  SUPREME  COURT. 


court  of  equity,  but  Hubject  to  the  same  limitiitions  Jis  to 
the  extent  of  oxaminatioii  that  were  allowed  bv  the  chan- 
cellors. The  statutory  provisions  now  in  force  in  North 
Carolina  and  in  New  York  are  and  have  been  substantially 
the  same,  except  that  no  dincovery  can  be  compelled  under 
our  statute  until  after  suit  is  brought,  2  Am.  and  Eng. 
Ene.,  pp.  -206  and  207. 

In  Opdyke  v.  Marble,  supra,  Mr.  David  Dudley  Field,  in 
bis  brief,  insisted  that  under  the  Code  of  Civil  Procednrf 
and  the  old  statute  (corresponding  with  The  Ocide,  S^IS,  and 
Rev.  Code,  sec.  82,  ch.  ;tl),  together  with  the  additional 
right  given  by  the  act  in  force  there,  to  call  for  the  prodnt- 
tion  of  papers  before  trial,  the  plaintiff  could  compel  the 
production  of  the  books  of  77(c  Wnrld,  a  newspaper,  in 
order  to  ascertain  who,  besides  Mr.  Manton  Marble,  were  the 
owners  of  the  paper  and  amenable  to  an  action  for  libel. 
Upon  that  state  of  facts  it  was  held  that  a  discovery  could 
not  be  had  when  "  it  would  not  have  been  allowed  by  the 
principles  un<l  practice  of  the  late  Court  of  Chanceiy,"  and 
therefore  no  di,scovery  could  be  granted  in  an  action  for 
libel.  It  appears,  therefore,  that  when,  by  our  own  stat- 
utes (Rev.  Code,  ch.  -H,  sec.  82),  the  courts  of  law  were 
permitted  to  require  disclosures  in  reference  to  bonks, 
papers,  etc.,  they  were  subject,  as  were  the  English  Superior 
Courts  under  Lord  Dennian's  Act,  to  the  restrictions 
imposed  by  the  rules  of  the  courts  of  chancery.  When  our 
courts  of  equity  were  subsequently  abolished  we  adopted 
and  enacted  those  sections  of  the  Code  of  New  York  which 
had  been  prcviou.siy  construed  (Opdyke  v.  Marble,  gupra) 
as  ])rescribiiig  tlie  same  limits  to  the  compulsory  examimi- 
tion  of  adversary  parties.  The  provisions  of  our  Ctxic 
having  been  passed  after  the  Courts  of  New  York  and  other 
■States  liad  construed  them  it  may  "  l>e  presumed"  that  they 
were  enacted  with  a  knowledge,  if  not  approval,  of  the 
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juiiidal  i-ODstruction  already  given  thei 
Tnghr,  102  N.  ('.,  86;  Redmond  v.  Cm 
N".  C,  1-22. 

Where  the  bill  of  di,scovery  has  heeii  al 
lar  statutes  in  the  various  States  of  Aine 
judicature  acts  iu  England,  it  seems  to  1 
iilly.  if  not  universally,  held  that  "nil  of 
the  law  of  discovery,  uot  modified  or  abroj 
statute,  are  still  in  full  force."  2  Am.  and 
Audemn  v.  Bank,  L.  R.  2  Ch.  Div.  644 :  Ctu 
I.  R.  2  Ch.  Div.  240.  Mr.  Pomeroy  «i 
see.  1!I4):  "It  follows  from  the  foregoing 
the  suit  for  a  discovery  as  a  brantli  of  thi 
liiclioD  is  now  confined  to  a  portion  only  c 
Tcrritorie.s,  and  even  in  those  commonwi 
it  '\i>  quite  infrequent.  For  this  reason  a 
minute  discus-sion  of  the  rules  which  gove 
unnecessary.  On  the  other  hand,  the  pr: 
irines  relating  to  discovery,  which  have  be 
"lurts  of  equity  and  which  determine  w 
can  be  compelled  to  disclose  and  what  d' 
iluce,  and  under  what  circumstances  tht 
lirmluctions  can  be  obtained,  will  still  cont 
iiizfd  by  the  Courts  and  to  regulate  their  ac 
the  examination  of  parties  and  the  produi 
I'V  means  of  the  more  .'summary  statut< 
The  abolition  or  discontinuance  of  teclmi 
liii-^  uot  abrogated  those  principles  and  doc 
rinR  to  the  language  of  the  statutes  for  tbi 
ing  my  own  construction,  we  find  that  the 
W  said  to  have  discontinued  the  formal  1 
I'Ul  to  have  retained  the  right  to  compel  .si 
"io  the  manner  prescribed  "  (section  571*) ; 
the  same  -settled  method  and  rules  of  exan 
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ble  to  otlier  witnesses.  Without  adopting  the  extreme 
views  of  some  text-writers  that  a  diseoverv  cannot  be  com- 
pelled,  under  the  usual  provisions  in  the  new  Codes  of  Pro- 
cedure, in  aid  of  any  action  of  tort,  or  passing  upon  the  ques- 
tion whether  a  party  can  he  forced  in  any  case  to  disclo:*e 
his  own  moral  turpitude,  I  am  sustained  by  the  general 
current  of  authoritv  in  holdino-  that  the  defendant  was  not 
compellal>le,  either  in  aid  of  the  pending  civil  action  for 
libel  or  in  view  of  the  possible  use  of  his  answer  m  a 
criminal  indictment  against  him,  to  disclose  what  was 
meant  bv  the  word  *' merciful,"  and  the  nature  of  the 
rumors  with  reference  to  which  it  was  used  in  the  report. 
The  palpable  puq)ose  in  asking  the  defendant  Cunninggini 
whether  the  committee  had  reported  as  to  the  conduct  of 
the  feme  plaintiff  after  consultation  with  him,  and,  follow- 
ing that,  uj)on  receiving  an  affirmative  response,  by  inter- 
tl  rogating  him  as  to  what  he  and  the  committee  meant  by 

J!  the  use  of  the  word   ** merciful"  in  the  reports  submitted 

to  the  church,  was  first  to  connect  the  witness,  as  an  abettor 
and  counselor,  with  the  other  defendants  composing  the 
I  committee,  and  then  to  establish  the  innuendo  by  showing 

\  from  his  own  testimony  a  common  purpose  on  the  part  of 

himself  and  the  committee  in  the  use  of  the  words  to  charge 
I  the  feme  plaintiff  with  incontinency.     The  direct  tendency 

^  of  the  (juestion,  therefore,  was  to  furnish  a  portion  of  the 

evidence  necessary  to  sustain   not  only  the  [)ending  civil 
action  for  slander,  but  an   indictment,  if  one  should  be 
i.  found,  for  slandering  an  innocent  woman  (under  The  Coik, 

''\  §1118),    against    the    witness    and    his   co-defendant.      It 

will  be  noted  that  no  such  protective  proviso  as  that,  appli- 
cable to  proceedings  supplementary  to  execution  [The  Code, 
[  §488    (5)),   was    enacted    in    reference    to    the    ordinary 

:  examination  of  parties,  and  hence  we  mav  fairlv  infer  that 

;■  the  Legislature  intended,  in  omitting  the  provision  as  to 

I 

I 
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partie^i,  to  emphasize  the  fact  that  in  all  other  cases,  except 
that  of  an  execution  debtor,  a  party  under  examination 
-i^hould  have  the  benefit  of  all  such  instructions  as  the  law 
had.  for  his  own  safety,  thrown  around  him  in  the  conduct 
of  the  proceeding.  The  statute  {The  CodCy  §581)  permits 
either  party  to  demand  the  examination  of  an  adversary 
''at  any  time  before  trial,  at  the  option  of  the  party  claim- 
ing it,  before  the  Judge  or  Clerk  of  the  Court."  When  a 
party  elects  to  have  the  examination  before  the  Clerk,  it 
would  seem  that  the  mode  of  conducting  it  must  be  in  all 
respt^ets  the  same  as  if  had  before  the  Judge.  The  exami- 
nation was  not  conducted  for  the  Clerk  or  Judge  by  a 
referee  or  commissioner.  Conceding  that  the  witness  was 
not  entitled  to  the  benefit  of  the  objection  that  his  answer 
might  criminate  hinLself,  unless  he  had  rested  his  refusal 
to  answer  on  that  ground  instead  of  Iiis  privilege  as  pastor 
a.«  to  confidential  communications,  we  think  it  is  clear  that 
a  plaintiff  cannot  use  the  privilege  of  examining  a  defend- 
ant for  the  purpose  of  extorting  confessions  that  will  tend 
to  enable  the  plaintiff,  in  the  very  action  in  wdiich  the 
examination  is  had,  to  prove  that  the  defendant  has  mali- 
eiouslv  libeled  him.  It  is  not  necessarv,  therefore,  to  deter- 
mine  whether  it  was  the  dutv  of  the  Clerk  to  caution  the 
defendant  and  *' advertise  him  of  his  right  to  decline  "  to 
an.swer.  in  view  of  the  developments  which  must  have  made 
apparent  the  danger  of  self-crimination,  if  the  theory  of 
the  plaintiff'  as  to  the  innocence  of  the  feme  plaintiff  should 
prove  to  be  well  founded.  1  Greenleaf  Ev.,  sec.  451,  p. 
•)49.  Where  a  party  offers  himself  as  a  witness  in  his  own 
Ix^half  on  the  trial  of  the  action,  he  opens  the  door  for 
quer^tions  on  cros.s-examination  that  would  not  otherwise 
have  been  competent,  and  hence  the  case  of  McDoucjald  v. 
Coward,  95  N.  C,  -368,  is  not  even  analogous  to  this.  It 
has  been  expressly  held  by  this  Court   that   where  Judges 
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hold  courts  on  legal  holidaystheir  proceedings  are  valid  and 
binding  ui)on  parties  whose  rights  are  affected  by  adjudi- 
cations made  on  such  days.     ISfate  v  Moore,  104  N.  C,  743. 

It  has  been  held  in  the  case  of  Fertilizer  Co.  v.  Taylor^ 
decided  at  this  Term,  and  in  effect  in  Parker  v.  McPhaily  that 
such  interlocutory  orders  as  that  appealed  from  involve  a 
substantial  right,  and  are,  therefore,  subject  to  review  in 
this  Court.  As  the  record  presents  the  i|uestions  niised 
fully,  it  was  not  essential  that  there  should  have  been  a 
fonnal  statement  of  the  case  on  appeal. 

For  the  reasons  stated  I  think  that  the  Court  erred. 


('OSSACK  i^  (^O.  V.  W.  H.  .S.  BIRiiWYN. 
Partnen^h ip — Participation  in  Projits — Evidence. 

1.  One  who  >?hareH  in  the  i)rotits  of  a  business  otherwise  than  at*  the 

pn)fit.6!  are  looked  to  as  a  means  of  ascertaining  the  compensation 
which,  under  the  contnict,  is  to  be  j>aid  to  an  employee  for  his  ser- 
vices, incurs  the  liability  of  a  partner  therein. 

2.  Where  B.  indorsed  a  note  of  and  made  advances  to  a  firm  to  enable 

it  to  j>erform  a  contract  of  which,  as  estimated,  the  profit*  would 
Ik?  thirty-nine  thousand  dollars,  and  took  a  bill  of  sale  of  the  finn\« 
property  to  secure  such  indorsement  and  advances,  and  the  finii 
also  executed  to  B.  a  note  for  $o,0(X),  due  one  year  from  date,  on 
which  $000  was  to  be  paid  monthly  *'  out  of  the  et?timated  profits ' ' : 
Iffi(ty  that  the  facts  prhmi  fade  constituted  B.  a  jmrtner  with  the 
firm. 

8.   <^tiivn',  whether  B.  coul<l  l)e  held  as  a  imrtner  if  the  note  for  $5,0CX> 
was  jjiven  as  a  Jkhuih  for  the  indorsement  and  advances. 

Tills  was  a  civil  action,  tried  hefore  Bryan,  J.,  and  a 
jury,  at  the  Febniarv  Term,  1S92,  of  Vanck  Superior  Court. 
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The  following  issues  were  submitted  to  the  jury: 

1.  Is  the  defendant  comj)any  indebted  to  phiintitt's,  and 
if  so,  in  what  sum? 

2.  Was  W.  H.  H.  Burgwyn  a  partner  in  the  Henderson 
Tobacco  Company  when  said  debt  was  contracted? 

Several  ecmtracts  were  introduced  by  tlie  plaintitt's  for  the 
|)urj>ose  of  showing  the  relationship  existing  between  the 
said  Burgwyn  and  Daingerfield,  Jenkins  and  others,  trad- 
ing under  the  name  of  the  Henderson  Tobacco  ('ompanj'. 
It  appears  that  the  said  Burgwyn  indorsed  a  note  of  five 
thousiind   <Iollai>}  for   the  said   firm,   and   also  agreed  to 
advance  it  as  much  as  five  thousand  dollars  during  the 
twelve  months  succeeding  the  date  of  the  contract  of  the 
'iOth  of  December,  1889.     On  the  same  day,  and  in  pur- 
suance c)f  said  contract,  tlie  said  firm  executed  to  Burgwyn 
a  bill  of  siile  of  its  stock,  machinery,  etc.,  for  the  purpose 
of  sc»curing  the  said  indorsement  and  advances.     One  of 
the  objects,  at  least,  of  the  indorsement  and  advances  was 
to  enable  the  said  firm  to  perform  a  certain  contract  which 
it  had  entered  into  with  one  Thomas  H.  Blacknall,   bv 
which  it  Wits  to  manufacture  a  large  amount  of  smoking 
tobacco  of  certain  specified  brands,  and  the  said  Blacknall 
was  to  sell  it  at  a  price  which  would  net  the  company  an 
t*stimated  profit  of  thirty-nine  thousand  dollars.     The  con- 
tract with  Burgwyn  further  j)rovides  that  the  said  firm  shall 
do  all  its  ** collecting  of  drafts  for  sales  of  t()l)acco  aiid  other 
banking  business  through  the  said  Burgwyn's  bank"  at  the 
U'-ual  bank  charges;  that  it  shall  make  a  monthly  exhibit 
to  said  Burgwyn  by  showing  its  books,  etc.,  '*of  the  condi- 
tion and    workings  of  its  business,"  and  the  members  of 
said  firm  further  agreed  not  to  enter  '^up(m  or  engage  in 
other  V)usiness  for  the  next  year,  other  than  the  carrying 
out  of  the  said  contract  with  the  said  Thomas  H.  Black- 
nall.''     After  stating  that  the  indorsed  note  and  advances 
20— Vol.  112 
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shall  be  paid,  tlie  contract  further  provides  (paragraph  [)) 
that  tlie  said  parties  shall  give  their  note  to  said  Biirgwvn 
**for  the  sum  of  five  thousand  dollars,  due  one  vear  fmiii 
date,  on  which  said  monthly  payments  of  five  hundred  dol- 
lars shall  he  indorsed  as  they  are  respectively  paid."     The 
other  contracts  relate  to  changes  in  the  firm  and  other  mat- 
ters subsecjuently  occurring,  which  are  not  material  to  the 
determination  of  the  case.     No  testimonv  was  introducetl 
in  behalf  of  the  defendant  liurgwyn,  but  it  was  in  evidemr 
tliat  on  an  examination  before  the  Clerk  he  was  asktwl  the 
following  question:  ** Please  state  what  was  the  considera- 
tion of  the  five  thousand  dollar  note  of  December  20, 1889, 
due  one  year  after  date,  of  Daingerfield  and  Jenkins  to 
you?"     He  answered  "that  the  note  of  December  20,  1881^, 
for  five  thousand   dollars  was  executed  in  pursuance  of 
section  9  of  said  contract,  and  said  payment  of  five  hun- 
dred dollars  on  the  same  was  to  come  out  of  the  estimated 
profits  of  thirty-nine  thousand  dollars  wliich  they  were  to 
make  out  of  the  contract  with  Blacknall,  and  was  not  in 
the  nature  of  a  f)0)ins:  not  a  dollar  profit  was  made,  so  far 
as  I  know,  and  not  a  cent  paid  on  this  note;  the  whole  con- 
tract with  Blacknall  went  to  j)ieces,  and  the  whole  thing  is 
of  no  value,  excei)t  as  a  lesson  of  experience."     The  defend- 
ant Jenkins  stated  that  on  said  examination  the  defendant 
Burgwyn  testifie<l  that  "the  note  was  not  a  bonus,  but  it 
was  his  i)art  of  the  prospective  profits  to  come  out  of  tlie 
Blacknall  contract." 

« 

The  witness  was  asked  to  explain  how  they  came  to  fix 
on  six  cents  per  j)ound  on  each  pound  of  "Clear  the  Track" 
and  two  cents  per  pound  on  each  pound  of  "Golden  Iluh" 
and  three-cjuarters  of  a  cent  per  jKUind  on  each  pound  of 
"All  Round  tlie  World"  s(dd  the  previous  month,  as  the 
amount  to  be  paid  Burgwyn  out  of  such  sales  as  j>roviJe<I 
in  Art.  :\  of  contract  of  October  8,  1890. 
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Objection  l)y  defeiulant.  Objection  sustained,  and  plain- 
tiffs excepted. 

Cro»»-examination. — My  feelings  towards  Burgwvn  are 
pretty  tough ;  I  would  make  him  pay  all  I  could. 

H.  T.  Jenkins,  recalled,  testified  that  the  bill  of  sale  of 
December  20,  1889,  was  to  operate  as  a  mortgage;  the 
property  was  to  be  returned  to  us. 

Plaintiffs  here  closed,  and  defendant  introduced  no  testi- 
mony. 

Plaiutifis  requested  the  following  charges  iii  writing,  and 
before  the  opening  of  the  argument : 

1.  If  the  jury  shall  be  satisfied  from  the  evidence  that 
Burgwvn  was  to  be  paid  $5,000  out  of  the  net  profits  of 
The  Henderson  Tobacco  Company,  in  addition  to  eight  per 
cent,  interest  on  the  monev  loaned  or  advanced  bv  him  to 
said  company,  such  agreement  is  to  be  construed  as  evi- 
dence tending  to  t^stablish  the  partnership  relation,  and,  in 
the  absence  of  any  other  proof,  is  to  be  regarded  as  suffi- 
cient to  establish  the  j)artnershij). 

2.  If  vou  shall  find  from  the  evidence  that  Burgwvn  has  so 
contracted  with  The  Henderson  Tobacco  Company  that  he 
has  a  right  to  examine  the  books  of  the  company,  and  was 
entitled  to  receive  regular  statements  showing  the  condition 
of  its  firm  business,  such  rights  and  privileges  are  badges 
of  partnei-ship. 

3.  If  you  shall  find  that  before  R.  L.  Daingerfield  could 
dispose  of  his  interest  in  The  Henderson  Tobacco  Company 
it  wa8  necessary  for  him  to  have  the  consent  of  Jenkins, 
Shelby  and  Burgwyn,  such  an  agreement  was  a  badge  of 
partnership. 

4.  If  you  shall  find  that  Burgwyn  drew  checks  in  the 
name  ^)f  The  Henderson  Tobacco  Company,  and  the  same 
were  honored  and  paid  at  his  bank,  that  this  is  a  very  strong 
badge  of  partnership. 
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i).  If  you  shall  find  that  under  the  contract  of  Daiuger- 
tield  and  Jenkins  with  Burgwyn,  and  also  the  contract  of 
Daingerfield,  Jenkins  &  Slielby,  trading  as  The  Henderson 
Tobacco  Company,  neither  of  them,  the  said  Dainger- 
field, Jenkins  or  Shelby,  was  to  engage  in  any  other  busi- 
ness during  the  continuance  of  the  contract,  and  was  to 
give  his  undivided  attention  to  said  business,  that  such  au 
agreement  is  a  badge  of  partnership. 

(>.  If  you  shall  find  that  the  payment  of  the  $5,000  note 
of  December  20,  1889,  was  contingent  upon  the  success 
of  the  business  and  not  upon  the  personal  security  of  the 
borrowers,  then  it  is  prima  facie  evidence  of  a  partnership. 

7.  That  there  is  no  evidence  that  the  $5,000  note  on 
which  monthly  j)ayments  were  to  be  made  was  secured  in 
the  bill  of  Sale  for  $10,000.  dated  20th  December,  1889. 

His  Honor  charged  the  jury  to  find  the  first  issue  in 
favor  of  the  plaintiffs,  and  on  the  second  issue  for  the 
defendant  Burgwyn,  whereupon  plaintiffs  submitted  to  a 
nonsuit  as  to  the  defendant  Burgwyn  and  appealed,  and 
assigned  for  error  as  follows  : 

"A."  That  his  Honor  erred  in  refusing  plaintiffs'  request 
for  instructions  to  the  jury  from  1  to  7,  inclusive. 

"  B."  That  his  Honor  erred  in  excluding  evidence  offered 
by  the  plaintifis  and  objected  to  by  defendant. 

'*('.'*  That  his  Honor  erred  in  his  charge  as  given,  that 
there  is  no  sufficient  evidence  from  which  the  jury  might 
reasonably  conclude  that  \V.  H.  S.  Burgwyn  was  a  partner 
with  other  defendants  in  said  firm. 

Mesars.  IL  T.  Waikim  and  W,  H.  Check,  for  plaintifis 
(ai)pellants). 

Mr.  J.  If.  Bridgers,  for  defendant. 
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Shepherd,  C.  J. :  Ever  since  the  decision  of  Di:  Gray, 
('.  J.,  in  177o,  in  Grace  v.  Smith,  2  William  Blackstone,  998, 
it  has  been  generally  held  that  all  persons  who  shared  in  the 
profits  of  a  business  incurred  the  liabilities  of  partners 
therein,  although  no  partnership  between  themselves  might 
have  been  contemplated.     The  decision  was  subsequently 
approved  in  the  leading  case  of  Wangh  v.  Can^eVy  2  H.  Black, 
23o.     This  seems  to  have  been  the  rule,  without  any  quali- 
fication, until  an  exception  was  made  in  cases  where  the 
profits  were  looked  to  as  a  means  only  of  ascertaining  the 
eora[)ensation  which,  under  the  contract,  was  to  be  paid  for 
the  services  of  an  employee.     Thus  the  law  of  England 
stood  for  nearly  a  century,  and  these  general  principles  are 
still  regarded  in  North  Carolina  and  most  of  the  States  as 
the  *' ordinary  tests"  of  copartnership.     Fertilizer   Co.   v. 
ReamSy  105  N.  C.„283.     Applying  these  principles  to  the  case 
before  us,  it  seems  clear  that  the  plaintiffs  have  made  out  at^ 
least  a  privia  fade  case  of  copartnership  against  the  defend- 
ant Burgwvn.     The  fact  that  the  said  defendant  indorsed 
the  note  and  made  advances  to  the  iirm,  taking  the  bill  of 
sale  as  security  therefor,  does  not  prevent  his  being  liable 
as  a  copartner  if  the  other  elements  of  a  copartnership  exist. 
The  note   executed  pursuant  to  the  contract   for  $o^0()() 
jiayable  in  monthly  installments  of  $')()0,  was  not  given 
for  advances  made  or  to  be  made,  and  could  not  have  been 
enforced,  as  between  the  parties,  except  as  against  the  profits 
of  the  business.     Its  payment,  it  seems,  was  contingent 
upon   the  estimated  profits  of  $39,000  which  the  parties 
ex{)ected    to  make  out  of  the  Blacknall   contract.     It  is 
argued  that  this  $o,000,  although  usurious,  was  simply  in 
lieu  of  interest,  and  that  under  the  modification  of  the  law 
^  laid  down  by  the  House  of  Lords  in  Cox  v.  IJivhuan  and 
sf>me  of  the  modern  American  decisions,  tliis  would  not 
constitute  a  copartnership. 
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Ill  the  case  of  Fertilizer  Co.  v.  Beams,  supra,  we  referred 
to  this  departure  from  the  aucient  doctrine,  but  stated  that 
it  was  unnecessary  to  decide  whether  it  woukl  be  recognized 
in  this  State.  Neither  is  it  necessary  to  pass  upon  the  ijues- 
tion  at  tliis  time,  as'  the  evidence  does  not  disclose  the 
existence  of  such  an  agreement  as  that  assumed  by  counsel. 
On  the  contrary,  it  api)ears  that  the  $5,000  was  not  a  "  boiuis,'^ 
and  if  not  a  bonus  we  cannot  see  how  it  can  be  regarded  as  a 
mere  compensation  in  lieu  of  interest,  etc.  If,  upon  another 
trial,  this  testimony  is  explained  and  the  agreement  be  such 
as  claimed  by  counsel,  a  new  and  interesting  question  will 
be  presented  to  the  Court;  but  in  the  absence  of  testinumy 
to  tliis  ett'ect  we  cannot  but  infer  that  it  was  the  understand- 
ing that  the  defendant  Burgwyn  was  to  participate  in  the 
profits  as  such. 

Neither  is  it  shown,  as  contended,  that  the  agreement 
was  merely  executory.  It  appears  that  money  was  advanced 
under  the  agreement,  and  the  said  defendant  does  not  deny 
that  the  contract  ever  went  into  effect.  He  savs  the  eon- 
tract  with  Blacknall  "w^ent  to  pieces,''  but  he  does  not  state 
at  what  time.  He  simjdy  says  that  not  a  dollar  of  profit 
w'as  made  out  of  it,  as  far  as  he  hiew.  lender  the  evidt^nee 
adduced  by  the  plaintiffs  it  is  incumbent  on  the  defendant 
to  establish  such  a  defence,  and  this  he  has  not  attempted 
to  do.  We  are,  therefore,  of  the  opinion  that  there  was 
error  in  h(»lding  that  there  was  no  evidence  tending  to  fix 
upon  the  said  defendant  the  liability  of  a  partner.  We  are 
also  of  the  opinion  that  the  testimony  offered  by  the  [>lain- 
tiffs  sliould  have  been  admitted.  New  Trial. 
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ELLEN  DICKENS  vt  al.  v.  J.  A,  L()N(;  ot  al. 

S/rlv  of  JkrcdenfH  Land  for  Ansets — Collateral  Aitack  by 

Min or  Heirs — Ho  ma^tead. 

\.  A  purchaser  at  a  judicial  Kale  will  l)e  protected  if  the  sale  wum  author- 
i»Hi  by  a  judgment  n»ndered  by  a  court  having  juriBdiction  of  the 
subject-matter  and  the  person,  although  the  judgment  might  l)e 
impeached  for  irregularity. 

i  Minor  children  of  a  deceased  person  who  were  made  partien  to  a  pro- 
ceeding for  the  sale  of  their  father'H  land  to  pay  bin  debtu,  and  failed 
to  claim  homet«tead  rights  in  the  land,  cannot,  after  coming  of  age, 
maintain  an  action  agains-t  the  grantees  of  an  innotrent  jnirchaser 
mider  a  decree  of  sale  rendered  in  such  proceedings,  to  set  aside 
the  sale  and  recover  possession  of  the  land  on  the  ground  that  it 
wai*  the  homestead  of  the  deceased,  and  as  such  exem))t  from  pay- 
ment of  his  debts  *' during  the  minority  of  the  children,  or  any 
one  of  them." 

Civil  action,  heard  and  determined  by  (hnnor,  ./.,  at 
Xoveniber  Term,  1892,  of  Person  Superior  C-ourt. 

Tlie  case  was  heard  at  Ai)ril  Term,  1891,  by  Boykin, 
Jiidfje,  and  from  the  judgment  then  rendered  dismissing 
the  action  an  appeal  was  taken  and  heard  at  Sei>teinber 
Term,  1891,  of  this  Court,  and  was  rejjorted  in  109  X.  ('., 
page  165,  where  the  facts  are  fully  stated. 

Cnder  leave  granted,  the  plaintiffs,  after  entering  a  aol. 
proit.  as  to  Hal.  and  Isabella  Edwards,  amended  their  com- 
plaint by  alleging  that  the  decedent,  their  father,  whose 
land  was  sold,  and  which  they  seek  to  recover,  was  indebted, 
and  that  the  debts  were  not  such  as  to  be  good  against  the 
homestead,  and  that  the  land  sold,  being  the  homestead, 
was  exempt  from  sale  during  the  minority  of  the  plaintiffs, 
Vinie,  Susan  and  Lucy,  or  either  of  them,  who  had  no 
other  homestead. 
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The  (lefendant.s  doniurred  to  the  comphiint,  assiiarniug  as 
cause : 

1.  That  under  the  decision  of  the  Supreme  Court,  ma<le 
in  tliis  cause,  at  September  Term,  1891,  none  of  the  plain- 
tiffs can  further  j)rosecute  tlie  present  action,  except  Isa- 
helhi  Edwards  and  her  husband,  Hal.  E<1  wards,  and  as  to 
them  the  defenchmts  rely  upon  the  ahswer  heretofore  file<l. 

2.  That  none  of  the  other  defendants  being  pureliasers 
at  the  sale  of  John  R.  Chambers,  administrator,  are  afiei^ted 
with  notice  of  any  alleged  fraud  or  irregularity,  but  being 
purchasers  at  a  sale  made  by  tlie  heirs  at  law  of  Sallie  Bar- 
nett,  oi*  from  thosc^  wlio  were  such  purchasers,  and  without 
notice  of  any  irregularity  or  fraud,  have  acquired  a  j^ood 
title,  and  ask  that  the  same  be  |)rotected  by  the  Court. 

3.  That  the  plaintiffs,  who  were  defendants  in  the  action 
of  John  i{.  ('hambers,  administrator,  are  estopped  by  the 
judgment  rendered  in  that  action,  and  the  same  caiiuot  be 
impeached  in  this  action  brought  to  recover  the  laud. 

4.  That  the  heirs  and  administrator  of  Sallie  Baruett  are 
necessary  parties  to  any  action  to  impeach  the  order  here- 
tofore made  in  the  action  of  J.  R.  Chambers,  administrator, 
and  to  have  right  and  justice  done  to  the  defendants,  and 
to  have  the  heirs  of  said  Sallie  Barnett  or  her  administrator 
subrogated  to  the  right  of  the  creditors  of  Mangum  Barnett, 
whose  debts  have  been  paid  bv  the  monev  of  Sallie  Bar- 
nett,  if,  in  any  event,  the  said  sale  can  be  vacated. 

o.  That  the  ])laintiffs  who  were  of  age  at  the  time  of  the 
sale  made  bv  John  R.  Chambers  have  no  interest  in  this 
action,  as  the  sale  was  good  and  effectual  as  to  them,  and 
thev  are  bound  bv  the  decree  rendered  in  said  action. 

The  Court,  being  governed  by  its  construction  and  under- 
standing of  the  opinion  of  the  Supreme  Court  on  the  former 
ai)peal  in  regard  to  the  legal  effect  of  the  failure  on  the 
part  of  the  administrator  to  have  the  homestead  allotted. 
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overruled  the  deinuiTer,  the  Judge  Hcttling  the  case  on 
a{>)H'al  .saying  that  the  other  averments  in  the  complaint  in 
rejrard  to  the  procedure  in  the  si)ecial  proceedings  were  not 
con.^'idered,  and  that  the  judgment  had  reference  entirely  to 
the  homestead  phase  of  the  case.  His  Honor  further  stated  : 
**Tlie  Court  in  its  ruling  has  endeavored  to  follow  the 
opinion  of  the  Supreme  Court.  If  it  has  failed  to  do  so  it 
nspectfully  disavows  any  purpose  to  disregard  the  said 
opinion." 

The  defendants  appealed  from  the  judgment  overruling 
the  demurrer,  and  assigned  as  error: 

The  ruling  of  the  Court  that  after  the  plaintiffs  had 
entered  not.  pros,  as  to  Hal.  and  Isabella  Edwards  the 
other  plaintiffs  could  further  prosecute  this  action,  and  con- 
tend that  said  ruling  is  contrary  to  the  opinion  of  the 
Suj)renie  Court,  which  allowed  the  action  to  be  prosecuted 
in  the  name  of  Isabella  Edwards  alone,  and  decided  that 
the  other  plaintifls  were  properly  nonsuited  and  must  await 
the  rt*sult  of  a  direct  proceeding  before  suing  for  the  pos- 
ijessiou  of  the  land.  That  the  Court  erred  in  holding  that 
this  action  was  a  direct  proceeding  for  such  purpose  and  in 
accordance  with  the  decision  of  the  Suj)reme  Court. 

Mr.  II'.   ir.  Kitchiuy  for  plaintiffs. 

Messrs.  J.  W.  Graham.  Merritt  &  Bryant,  for  defendants 
(ap|>ellants). 

Avery,  J. :  When  this  case  was  brought  before  us  upon 
appeal  from  the  rulings  of  the  Court  in  the  course  of  a 
trial  (109  N.  (/.,  165)  it  was  held  that  the  action  in  the 
then  existiiig  state  of  the  pleadings  could  not  l)e  main- 
tained by  the  other  plaintiffs,  but  that  as  Isabella  Edwards 
and  her  husband,  Hal.  Edwards,  were  not  concluded  by 
the  judgment  in  the  special  proceeding,  she  was  entitled  to 
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be  let  into  possession  as  a  tenant  in  common,  if  it  should 
be  found  that  she  was  an  heir  at  law  of  Mangum  Baniett, 
as  was  allege<i  on  the  one  side  and  denied  on  the  other, 
and  had  not  aliened  her  interest.  After  amendiog  their 
complaint  so  as  to  allege  that  none  of  the  debts,  for  which 
the  administrator  of  said  Barnett  was  license<i  to  sell,  were 
contracted  before  1868,  or  were  of  such  a  nature  that  the 
homestead  of  the  decedent  or  his  children  could  be  sub- 
jected for  their  satisfaction,  the  plaintiffs  Isabella  Edvrards 
and  her  said  husband  entered  a  nol.  pros.,  and  the  action  is 
now  avowedly  prosecuted  upon  the  theory  that  the  extrinsic 
allegations  as  to  the  character  of  the  debts  owing  by  Bar- 
nett give  the  plaintiffs  a  status  in  Court,  and  upon  proof 
of  their  truth  entitle  them  to  recover  on  the  ground  that 
they  have  thus  collaterally  show-n  the  judgment  in  the 
special  proceeding  to  have  been  void  ah  initio.  By  the 
withdrawal  of  Isabella  Edwards,  as  a  plaintiff,  counsel 
have  emphasized  their  purpose  to  rest  their  right  to  recover 
exclusively  on  this  position. 

The  former  appeal  (109  X.  C,  165)  was  from  a  ruling  of 
the  Judge  below  that ,  upon  the  pleadings  and  testimony 
offered  before  the  jury,  the  plaintiffs  were  not  entitled  to 
recover.  The  plaintiffs  submitted  to  a  judgment  of  non- 
suit, and  upon  review  in  this  Court  a  new  trial  was  granted 
and  the  plaintiffs  were  allowed  to  amend  their  complaint. 
The  view,  obviously  entertained  by  the  Judge  below  on  the 
former  trial,  was  that  whether  the  action  were  then  treated 
as  a  direct  proceeding  to  vacate  the  decree  for  sale,  as  pre- 
liminary to  a  demand  for  possession  in  the  same  suit,  or 
simply  as  an  action  for  possession  in  which  the  plaintiffs 
set  forth  in  advance  specific  averments  as  to  .title,  for  the 
purpose  of  showing  that  the  defendants  claimed  title  from 
the  same  source,  and  that  the  convevance  through  which 
they  deraigned  title  was  void,  in  either  event  they  had 
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failed,  both  by  allegation  and  proof,  to  make  a  prima  facie 
case.  Couni?el  contended  on  the  former  appeal  that  the 
oripnal  complaint  set  forth  all  of  the  impeaching  facts, 
upon  proof  of  which  the  Court  could  in  one  action  vacate 
the  decree  and  give  judgment  for  a  writ  of  possession. 
Eliminating  the  question  as  to  the  rights  of  Isabella 
Edwards,  which  is  no  longer  involved,  the  Court  here  sus- 
tained the  ruling  below,  assigning  as  a  reason,  among 
others,  for  so  holding,  that  even  where  a  plaintiff  relied 
upon  a  sale  under  execution  and  a  Sheriff  \s  deed  in  deraign- 
ing  his  title,  if,  upon  an  exhibition  of  the  judgment,  execu- 
tion and  levy,  it  did  not  appear  whether  the  judgment  was 
rendered  for  a  debt  for  which  the  homestead  could  be  sub- 
jected or  not,  he  was  prima  facie  entitled  to  recover — citing 
Mohley  V.  Griffin,  104  N.  C.,  112;  McCracken  v.  Adler,  98 
X.  C,  400,  and  Wilson  v.  Taylor,  Ibid.,  27o,  to  sustain  that 
view.  Considered,  then,  as  a  direct  attack,  and  even  giving 
the  plaintiffs  the  benefit  of  the  liberal  rule  ai)plicable  to 
sales  under  execution,  instead  of  to  judicial  sales,  the  origi- 
nal complaint  would  have  fallen  short  of  showing  apparent 
title  in  failing  to  negative  the  right  to  sell  under  the  decree. 
The  first  complaint,  considered  as  an  impeachment  of  the 
decree  because  it  required  an  illegal  sale  of  a  homestead, 
did  not  state  facts  sufficient  to  warrant  a  judgment  vacating 
it,  becau.se  of  the  failure  to  make  the  negative  averment. 
If  they  rested  their  demand  for  such  relief,  preliminary  to 
the  grant  of  a  writ  of  possession,  upon  the  alleged  irregu- 
larities in  the  proceeding,  then  the  curative  statutes  passed 
from  time  to  time  by  the  General  Assembly  were  held  to 
have  validated  the  decree.  The  cases  of  Ward  v.  Lowndes, 
%  N.  C,  367;  Fowler  v.  Poor,  93  N.  C.,  460;  Morris  v. 
Gentry,  89  N.  C,  248;  Cates  v.  Pickett,  97  N.  C,  21,  and 
others,  sustain  the  position.     So  that  in  neither  aspect  of  the 
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pleadings  were  the  plaintiffs  then  entitled  to  recover  upon 
proof  of  all  that  was  alleged. 

Advancing  a  step  further,  the  original  plaintiffs,  other 
than  Isabella  Edwards  and  her  husband,  demand  in  their 
amended  complaint  that  upon  proof  that  the  license  was 
granted  to  create  asvsets  for  the  payment  of  debts,  for  which 
the  homestead  would  not  have  been  liable  to  sale,  if  objec- 
tion had  been  made  in  apt  time  on  behalf  of  some  of  the 
plaintiffs,  the  decree  shall  be  set  aside  even  now  after  the 
infants,  who  were  parties  to  the  original  proceeding,  have 
arrived  at  maturity,  and  when  the  lands  have  passed  by  a 
second  judicial  sale  as  the  property  of  the  purchaser  at  tliat 
sale  into  the  hands  of  strangers  who  have  bought  in  goml 
faith. 

It  seems  that  the  learned  Judge  below  was  misled,  possi- 
bly by  tlie  want  of  perspicuity  in  the  opinion  or  the  failure 
to  extend  the  discussion  so  as  to  anticipate  the  phase  which 
the  case  has  now  assumed,  though  the  statement  that  comes 
up  contains  a  disavowal  of  any  j)ur[)ose  to  make  a  niliiig 
in  conflict  with  that  of  this  Court. 

The  statute  {The  Code,  §502)  enjoins  upon  the  Sheriff 
the  mandatory  duty  of  summoning  three  discreet  persons 
to  api)raise  and  allot  a  homestead  to  any  judgment  debtor 
who  is  eiititled  to  such  exemption,  before  levying  an  execu- 
tion in  his  hands  upon  the  land.  Neither  his  ignorance 
of  the  rights  of  a  debtor  nor  his  obstinate  refusal  to  recog- 
nize them  will  be  allowed  to  defeat  the  latter's  claim  to  the 
benefit  of  a  home  for  which  the  Constitution  provides, 
though  the  presum])tion  of  law  prevails  in  favor  of  the 
legality  of  his  action  in  selling,  till  a  party  attacking  it 
shows  its  invalidity  because  made  in  disregard  of  a  statute 
enacted  to  carry  into  effect  the  organic  law.  Mobley  v. 
Griffin  and  ]]llso)i  v.  Taylor,  supra.  The  sale  by  the  Sheriff 
was  not  under  a  judicial  decree,  and  if  he  flies  in  the  face 
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€>f  a  mandatory  provisiou  of  law,  by  accident  or  design, 
his  act^  must  be  declared  void  at  the  instance  of  a  party 
who  s?ho\vs  even  collaterally,  after  a  proper  averment,  that 
his  constitutional  rights  were  disregarded. 

If  the  judgment  in  the  sj)ecial  proceeding  were  reversed 
for  irregularity,  a  purchaser  **  at  a  sale  made  under  and  in 
pursuance  of  such  judgment,  which  was  in  force  and  which 
wa>J  authorized,  will  be  protected.  All  that  the  purchaser 
in  .such  case  is  required  to  know  is  that  the  Court  had 
juris<liction  of  the  subject-matter  and  the  person  and  made 
the  ju<lgment,  upon  the  faith  of  which  he  purchased,  and 
that  such  judgment  authorized  the  sale.'*  England  v.  Gar- 
uer^  9C>  N.  C,  197 ;  Williama  v.  Johnson,  decided  at  this 
Term.  The  Court  had  the  authority  in  that  i)roceeding  to 
order  a  sale  to  create  assets,  and  the  defendants,  as  appears 
from  the  complaint,  claimed  either  directly  or  indirectly 
from  Sallie  Barnett,  who  purchased  at  the  sale  under  the 
<lecrt*e. 

We  may  add  that  the  beneficent  j)rovisions  of  the  Con- 
stitution exempted  the  homestead  from  the  payment  of  any 
«lel>t  of  the  owner  *'  during  the  minority  of  the  children, 
«>r  any  one  of  them"  (Art.  X,  sec.  3),  for  the  purpose  of 
providing  them  a  home,  and  where  they  fail  to  make  claim 
to  such  exemption  as  parties  to  a  proceeding  which  involves 
their  right,  and  suffer  a  decree  to  be  entered,  whicli  is  incon- 
sistent with  siTch  right,  they  will  not  be  allowed  after 
arriving  at  years  of  maturity  to  have  the  decree  declared 
void,  and  cause  innocent  purchasers  at  the  sale  and  those 
elaiining  under  them  to  suffer  by  reason  of  their  reliance 
upon  the  stirbility  and  validity  of  the  decree.  The  plain- 
tiffs, who  were  infants  then,  are  adults  now  and  no  longer 
entitled  to  the  benefits  not  asked  in  their  behalf  when  their 
ritt^ht  to  them  was  drawn  in  (juestion.  Ilugha^  v.  Hodgcn, 
102  N.  i\,  -2^6. 
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\Vc  think  that  the  Court  below  erred  in  overruling  the 
demurrer.  It  should  have  been  sustained,  with  ii  proviso 
that  the  plaintifts  might  amend  upon  such  terms  as  might 
have  been  thought  proper. 

Judgment  Reverstnl. 


K.  \y.  KINii  V.  WlLMIN(iT()N  &  WKLDOX  RAILROAD  (\)MPANY. 

Practice — Writ  of  Recordari,  when  mcd  oh  a  **  Writ  of  Fali<e 

Judf/meut/' 

1.  Till*  writ  of  rcrordan  iw  authorised  by  Htatuto  (section  545  of  The  f'fHi^) 

and  recognized  by  the  deciaionH  of  this  Court,  both  as  a  mibstitiite 
for  an  ai)i)eal  from  a  judjyment  of  a  Justice  of  the  Petice,  in  order 
to  have  a  new  trial  on  the  merits,  and  as  a  writ  of  *' false  ju<lp- 
ment,"  to  olitain  a  reversal  of  an  erroneous  judgment. 

2.  When*  a  judgment  was  rendered  by  a  Justice  of  the  Peace  apainst  the 

defendant,  who  alleged  that  no  service  of  the  summons  was  made, 
he  had  his  election  to  move  before  the  Justice,  or  liis  succe»*j!or  in 
oflice,  to  set  aside  the  judgment  or  to  apply  for  a  writ  of  rrcnrdari 
as  a  writ  of  false  judgment ;  and  it  was  error  for  the  Judge  below 
to  dismiss  the  petition  for  such  writ,  without  inquiring  into  the 
facts,  upon  the  ground  tliat  the  petitioner  had  mistaken  hii?  remedy, 
and  could  only  proceed  by  a  motion  in  the  cause  before  the  Justice 
of  the  Peace  to  vacate  the  judgment. 

:\.  Relief  against  a  final  judgment  rendenni  by  a  Justice  of  the  Peace, 
and  allegetl  to  have  been  obtained  by  fraud  and  collusion  between 
him  and  others,  cannot  be  had  by  means  of  a  writ  of  recortinri, 
but  must  be  sought  by  an  indejwndent  action. 

4.  The  provisif>n  in  stn-tion  876  of  The  (hdc  for  an  appeal  in  fifteen  days* 
after  notice  of  judgment  in  cases  where  **  the  process  is  not  per- 
sonally served,"  applies  only  in  cas<»s  where  the  service  is  by  pub- 
lication, and  has  no  application  when  the  summons  is  iJersonally 
served  on  the  agent  or  officer  of  a  corporation  under  sei^tion  217 
(1)  of  T/h'  Code. 
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I*ETiTioN  for  a  writ  of  recordariy  heard  before  Bryan ,  ./., 
at  March  Term,  1892,  of  Pitt  Superior  Court. 

The  plaintiff  obtained  judgment  against  the  defendant 
before  a  Justice  of  the  Peace  on  July  14,  1891,  docketed  a 
transcrij)t  of  the  same  on  December  9,  1891,  and  on  same 
day  execution  was  issued.  The  defendant  thereupon 
filed  its  petition  for  a  writ  of  recordariy  supersedeas  and 
restraining  order,  alleging,  among  other  things,  lack  of 
jurisdiction  of  the  Justice  of  the  Peace,  lack  of  service  of 
the  summons,  and  fraud  and  collusion  between  the  Justice 
4 if  the  I*eace  and  others.  The  plaintiff,  after  filing  an 
answer  denying  the  material  allegations  of  petition,  moved 
to  dismiss  the  same  on  the  ground  that  a  motion  in  the  cause 
was  the  proper  remedy.  From  the  order  of  the  Judge  dis- 
missing the  petition  and  dissolving  the  restraining  order 
(which  had  theretofore  issued)  the  defendant  appealed. 

Mesi^rs.  T.  J.  Jarvis  and  Don  (TllUamy  for  plaintiff. 
y[esi<rs.   J.   L,   Bridgers  and   J.  E.  Moore,  for  defendant 
(api>ellant). 

Clark,  J. :  The  amended  petition  for  recordari  avers  that 
there  was  no  service  of  summons  upon  the  defendant  or  its 
a^eiit.  If  so,  the  judgment  could  be  set  aside  at  ajiy  time 
upon  motion  before  the  Justice  of  the  Peace  who  tried  the 
cau.se,  or  his  successor  in  office.  WhiteJiurst  v.  Transportation 
Co.,  109  N.  C,  342.  His  Honor,  being  of  opinion  that  this 
wai^  the  only  remedy,  dismissed  the  petition.  The  defend- 
ant contends  that,  at  its  election,  it  was  entitled  to  have  the 
writ  of  recordari  in  the  nature  of  a  writ  of  false  judgment. 
This  is  the  principal  question  in  the  case. 

At  common  law  and  up  to  the  adoption  of  the  Code  of 
(/ivil  Procedure  the  writ  of  recordari  served  a  double  j)ur- 
jx-^jriS    either  as  a  substitute   for  an  appeal   lost    without 
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default  of  the  petitioner  or  as  a  writ  of  false  judgment  where 
the  Justice  did  not  have  jurisdiction  or  when  judgment 
was  taken  without  service  of  process.  The  original  Code 
of  Civil  Procedure  of  1868,  by  .section  296  (now  Tfie  Code, 
§544),  abolislied  writs  of  error  and  substituted  api)eaLs,  but 
did  not  provide  for  writs  of  certiorari  and  recordari^  as  was 
j)ointed  out  by  the  Court  in  Marsh  v.  Williaiu^y  63  N.  C,  371. 
And  thereupon  the  Act  of  1874-'7o  (now  The  Code,  §545) 
was  enacted,  as  follows:  "Writs  of  certiorari,  recordari  and 
supersedeas  are  hereby  authorized  as  heretofore  in  use.  The 
writs  of  certiorari  and  recordariy  when  used  as  substitutes 
for  an  appeal, '^  etc.  From  this  it  would  seem  that  the  writ 
of  recordari  was  authorized  to  the  extent  it  had  been  *'  here- 
tofore in  use,'*  and  extended  to  cases  other  thaa  '*  when 
used  as  substitutes  for  an  appeal.**  But  we  are  not  with- 
out ex{)ress  decisions  upon  the  point.  In  Weaver  v.  Jlhiinff 
Co.,  89  N.  C,  198,  Smith,  C.  J.,  says:  "The  writ  of  recor- 
dari under  the  former  practice,  and  retained  in  the  iieit\  as 
has  been  often  declared,  is  used  for  two  purpo.*<es;  the  one, 
in  order  to  have  a  new  trial  of  the  case  upon  its  meribs,  and 
this  is  a  substitute  for  an  a})peal  from  a  judgment  rendere<l 
before  a  Justice ;  the  other,  for  a  reversal  of  an  erroneous 
judgment,  j)erforming  in  this  respect  the  office  of  a  writ  of 
false  judgment.'*  In  McKee  v.  Angel,  90  N.  C,  60,  where 
there  was  a  motion  made  before  the  Justice  to  set  a«i(ie  the 
judgment  for  want  of  proper  service  and  an  appeal  from 
such  ruling,  the  Court  held  that  such  course  was  correct, 
or  the  defendant  could  have  had  his  remedy  by  a  writ  of 
recordari,  in  the  nature  of  a  writ  of  false  judgment.  Ashe, 
J.,  savs  in  that  case:  "There  is  no  doubt  that  as  soon  as  he 
discovered  that  such  judgment  had  been  rendered  against 
him  (/.  €.,  without  service  of  process)  he  might  have  availed 
liimself  of  the  remedy  of  a  recordari,  in  the  nature  of  a  writ 
of  false  judgment.     But   he  has  failed  to  resort    to    that 
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remedy,  and  has  had  recourse  to  a  motion  before  the  Justice 
who  made  the  judgment  to  vacate  it.  Was  it  in  the  power 
of  the  Justice  to  do  that?  If  it  was,  it  was  clearly  his  duty 
to  <lo  so."  The  Court  then  go  on  to  cite  Hooks  v.  Moses,  8 
Ired.  (30  N.  C),  88,  as  authority  for  the  latter  course.  In  the 
following  cases,  since  the  Code  of  Civil  Procedure,  the  use 
of  the  writ  of  rccordari  as  a  writ  of  false  judgment  has  been 
recognized  and  approved  :  Caldwell  v.  Beatty,  67  N.  (1,  142  ; 
Name  case,  69  N.  C,  tl^ry;  Morton  v.  Ripj^y,  84  N.  C,  611, 
and  there  are  others. 

Xor  is  there  anything  in  Whifehurst  v.  Transportation  Co., 
iivpra,  which  militates  against  these  authorities.  In  that 
case,  the  Justice's  judgment  having  been  dockett'd  in  the 
iSuj>erior  Court,  the  defendant  brought  an  action  in  that 
Court  to  have  the  judgment  set  aside  on  the  ground  that 
process  had  not  been  served  in  the  case  in  which  judgment 
had  been  rendered.  This  Court  held  that  the  Court  below 
prr^perly  dismissed  the  action,  since  relief  could  have  been 

had  bv  a  motion  in  the  cause  before  the  Justice  to  set  aside 

« 

the  jmlgnient.  But  it  was  not  held  that  the  defendant 
might  not  also  have  had  relief  by  another  proceeding  in 
the  cause ;  /.  e.,,  by  an  application  for  a  recordarL 

As  to  the  other  allegation,  in  tins  api)licati()n,  of  fraud 
and  collu.^iion  between  the  Justice  and  others,  inasmuch  as 
tinal  judijjment  had  been  rendered  relief  could  only  have 
been  had  on  that  ground  by  an  independent  action.  Navassa 
(hiano  Co.  V.  Bridgcrs,  93  N.  C.,  439.  The  general  rule  is 
also  rejieated  in  Rountree  v.  Carter,  109  N.  C.,  29,  citing 
manv  authorities. 

The  defendant  had  its  election.  Had  it  proceeded  by  a 
motion  in  the  cause  before  the  Justice  and  appealed  from  the 
refu-^jal,  the  finding  of  fact  by  the  Justice  would  not  have 
l>et*n  conclusive,  as  would  be  the  findings  upon  a  simihir 
motion  in  the  Superior  Court.  Finlayson  v.  Accident  Asso- 
2l_A?^ol.  112 
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ciatimiy  109  N.  C,  196.  But  probably  the  defendant  pre- 
ferred the  application  for  a  recordari  because,  if  granted,  a 
supersedeas  might  issue.  See  Superior  Court  Rule  14,  104 
N.  C,  9.39,  and  Weaver  v.  Mining  Co.,  supray  which  settle 
the  procedure  in  applications  for  reeordari.  Whether  there 
could  be  a  supersedeas  upon  an  appeal  from  a  refusal  by 
the  Justice  to  set  aside  a  judgment  may  admit  of  some 
doubt. 

In  reference  to  tlie  argument  made  by  defendant's  coun- 
sel as  to  the  words  in  The  Code,  §876,  providing  f«)r  an 
api)eal  in  fifteen  days  after  notice  of  judgment  in  cases 
wdiere  *'the  process  is  not  personally  served, ''  if  is  proper 
to  say  that  those  words  apply  only  in  cases  where  the  ser- 
vice is  by  publication  and  have  no  application  wlien  the 
summons  is  personally  served  on  the  agent  or  officer  of  a 
corporati(m  under  2' he  Code,  §217(1);  Clark  v.  Mannfac- 
turing  Co.,  110  N.  C,  111. 

The  Court  below  sliould  have  found  the  facts  {Collins  v. 
aUhert,  65  N.  C,  135;  Cardwell  v.  Cardwell,  64  N.  C,  621) 
and  dismissed  or  have  set  aside  the  judgment  (AfcKec  v. 
Angel,  90  N.  C,  60)  in  accordance  with  the  law  applicable 
to  such  state  of  facts.  In  dismissing  the  petition  without 
inquiry  into  the  facts  upon  the  ground  that  the  defendant 
had  mistaken  his  remedy,  and  could  only  procee<l  by  a 
motion  in  the  cause  before  the  Justice  to  vacate  the  judg- 
ment, there  was  Error. 
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S.  A.  WHITE  V.  C.  BARNES. 
Assault — Action  for  Damages — Judge's  Charge. 

1.  When*,  in  an  action  for  assault,  there  was  no  material  conflict  of  testi- 

mony, and  that  of  the  defendant  put  the  matter  in  the  most  favora- 
ble %ht  for  himself,  it  was  not  error  for  the  Judge  to  charge  the 
jury  that  if  they  believed  the  defendant's  statement  as  to  the  facts 
(which  was  equivalent  to  saying  that  if  they  believed  the  evidence 
in  the  most  favorable  light  in  which  it  could  be  considered  for  the 
(k^fendant)  the  plaintiff  was  entitled  to  some  damages. 

2.  In  such  action,  where  there  was  no  evidence  showing  that  the  plain- 

tiff engaged  in  or  showed  a  willingness  to  fight,  defendant  cannot 
complain  of  an  instruction  "that  plaintiff  is  entitled  to  recover, 
even  though  he  entered  the  fight  willingly." 

o.  Exemplary  damages  may,  in  proper  cases,  be  awarded  in  this  State  for 
injuries ;  and,  granting  that  plaintiflf  was  a  trespasser  on  defend- 
ant's premises  at  the  time  of  the  first  assault  on  him,*  that  fact 
would  not  debar  him  from  recovering  exemplary  damages  for  a 
sul)sequent  assault  by  defendant,  who,  after  his  arrest,  followed 
the  plaintiff  fifteen  feet  and  struck  plaintiff*  a  violent  blow,  while 
the  latter  was  held  by  a  i)oliceman  and  unable  to  defend  himself. 

Civil  action  to  recover  damages  for  an  assault  and  bat- 
tery, tried  at  February  Term,  1892,  of  Wilson  ►Superior 
Court,  before  Bryan,  J.,  and  a  jury. 

By  consent,  the  following  issues  were  submitted  to  the 
jury : 

"1.  Did  the  defendant  unlawfully  assault  the  plaintiff? 

"2.  What  damage,  if  any,  is  plaintiff  entitled  to  recover?" 

To  the  first  issue  the  response  was  *'Yes,"  and  to  the 
second,  '*Five  hundred  dollars." 

J.  A.  Privett,  policeman,  testified :  **  I  was  on  the  street 
ill  Wilson  in  May,  1890,  when  defendant  and  his  son  came 
by,  and  defendant  said,  *  Come  on.'  He  kept  right  on  down 
the  street  and  I  followed  him.  We  went  to  gin-house ;  saw 
a  wagon  backed  up  there,  and  White  had  l)een  loading  it. 
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Barnes  asked  White  what  he  meant  by  getting  things  out; 
said  they  were  his  until  freight  was  paid.  White  .said, 
'  Freight  has  been  paid/  Barnes  said,  *  You're  a  liar/  and 
Barnes  and  son  both  struck  White,  one  over  the  eye,  the 
other  on  the  breast,  and  White  took  out  his  knife  but  did 
not  open  it.  I  took  hold  of  White  and  took  him  l>efore 
me,  with  his  hands  pressed  down  to  his  sides  behind,  and 
had  carried  him  about  half  wav  across  the  street,  at  least 
ten  feet  from  Barnes,  when  Barnes  followed  and  struck 
White  on  the  nose  with  a  stick.  I  had  White  when  Barium 
struck  him.  White  was  trjnng  to  get  away,  but  no  more 
so  than  is  usual.  Stick  was  about  two  feet  long.  It  looked 
like  a  [>retty  severe  lick.  I  took  White  over  to  Finch's  and 
set  him  down;  he  was  bleeding  profusely;  this  was  in  the 
streets  of  Wilson  and  several  people  were  around." 

Cross'cvaini nation. — "  Barnes  said  it  was  strange,  or  ridicu- 
lous, that  White  should  go  there  to  take  the  things.  When 
we  got  there  White  had  some  things  out  of  the  house.  The 
door  was  open.  White  said  they  were  his  things;  that  he 
did  not  owe  Barnes  anything.  Barnes  first  struck  White 
with  his  fist ;  White  did  not  strike  Barnes  at  all ;  I  took  hold 
of  White  because  he  had  got  his  knife  out  and  held  it  in 
his  hands.  I  did  not  see  the  knife  o[)en.  I  thought  I  would 
take  White  to  stoj)  the  difficulty.  Have  known  White  ever 
since  he  came  here,  two  or  three  years  ago,  he  worked  like 
a  near-sighted  person." 

S.  A.  White,  plaintiff,  testified  :  **  I  am  the  plaintiff.  Mr. 
Barnes  came  down  the  street  and  spoke  to  me ;  I  was  mov- 
ing a  table;  he  a.sked  me  what  I  was  going  to  do  with  it;  I 
said  it  was  mine.  lie  said,  *  How  came  it  yours?  It  was  to 
be  mine  until  freight  was  paid.'  I  said,  *  The  freight  is  paid.' 
He  said,  '  You  are  a  liar,'  and  he  and  his  son  both  struck  me. 
I  then  got  out  my  knife,  but  did  not  open  it.  Privett  then 
seized  me  from  behind  and  pressed  my  hands  down  by  my 
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sides  behind  and  Barnes,  the  defendant,  followed  and  struck 
me  a  blow  on  the  nose  with  a  stick  ;  damaged  my  eye-sight ; 
I  have  always  been  near-sighted,  but  worse  since  the  blow. 
I  have  suffered  great  pain  since  the  blow.  It  gives  me  great 
troui>le.  I  was  senseless  for  awhile  after  the  blow.  I  bled 
profusely.  The  next  thing  I  knew  after  the  blow  I  was  in 
Dr.  Anderson's  office.  It  was  eight  or  nine  months  before 
I  could  stand  the  sun.  My  nose  was  corked  to  stop  the 
bleeding.  My  business  is  the  manufacture  of  tobacco.  I 
was  at  that  time  farming,  but  was  not  able  after  the  blow 
to  stand  the  sun.  Have  now  recovered.  Mv  services  were 
worth  fifteen  dollars  per  month.  I  did  not  tell  Barnes  he 
wa?  a  liar.  Did  not  open  my  knife,  and  had  no  intention 
of  oj>ening  it.** 

Cross-examination, — "I  came  to  Wilson  in  1889.  Brought  a 
couple  of  negroes  with  me.  Came  to  manufacture  tobacco ; 
machinerj'  was  shipped  in  name  of  Mr.  Barnes ;  fifty-three 
dollars  freight  was  due  on  it ;  I  did  not  tell  Barnes  to  pay 
freight  and  hold  machinery  until  he  was  repaid  ;  machinery 
was  taken  out  of  depot  in  June ;  Barnes  paid  twenty  dollai-s 
boanl  for  me.  I  paid  him  back  working  for  him.  I  did 
not  leave  until  Barnes  said  he  was  not  going  into  the  busi- 
ness: when  I  came  back  I  found  the  house  locked  up  with 
different  lock  ;  I  a.sked  Barnes  for  the  keys  ;  he  refused  ;  I 
then  went  to  the  house  and  opened  the  window  and  went 
in.  I  had  rented  the  house  mvself  and  it  was  mine,  and 
I  had  a  right  to  go  in  it.  I  had  a  wagon  there  and  some 
things  had  been  put  on  it.  Barnes  and  his  son  and  Privett 
came  up.  Barnes  said,  ^What  are  you  doing  with  that 
table? '  I  said,  *  It  is  mine  *;  he  said,  *  How  came  it  yours  ?  * 
I  said,  *  I  brought  it  here.*  " 

There  was  testimonv  bv  other  witnesses  for  the  i)laintiff 
corroborating  him  and  showing  the  aggravated  nature  of 
the  assault  and  serious  character  of  the  wound  infiicted. 
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The  defendant  testified  as  fallows:  '*Am  defendant.  In 
June,  1870,  these  fixtures  were  shipped  to  me  from  Rocky 
Mount ;  they  staid  in  warehouse  some  time ;  I  was  afniid 
the  whole  thing  was  not  worth  fifty-four  dollars.  White 
opened  the  window  of  the  house  and  went  in  and  took  out 
things  ;  I  took  things  by  claim  and  delivery  ;  he  took  them 
again  ;  he  took  some  things  that  were  mine  ;  I  exilled  White 
a  liar ;  he  said  I  was  another,  and  I  struck  him ;  then  he 
took  out  his  knife,  and  my  son  struck  him  ;  then  the  police- 
man took  him  and  started  across  the  street  with  him.  When 
he  had  gotten  some  fifteen  feet  away  some  one  called  out  that 
White  had  his  knife  out,  and  I  then  got  a  stick  and  struck 
him  with  it.  I  told  White  before  this  that  if  he  had  auv- 
thing  in  the  house  to  get  key  and  get  it  out.  I  do  not 
know  that  he  opened  the  knife ;  I  think  that  before  this  I 
had  been  very  kind  to  the  old  man.'' 

CroHs-examination. — **  I  have  no  harm  against  him  ;  I  went 
down  there  to  arrest  him  and  I  took  the  policeman  along 
for  that  j)urpose.  When  he  took  out  his  knife,  my  son  said, 
*  Stand  back;  I'll  attend  to  him.'  I  don't  know  that  he 
drew  his  knife  on  me ;  I  struck  him  with  a  little  hoop;  I 
have  never  ottered  to  pay  his  doctor's  bill ;  I  have  not 
spoken  to  him  or  showed  him  any  kindness  since  I  struck 
him.  I  have  been  indicted  for  fighting  and  convicted  :  I 
was  under  bond  to  keep  the  peace  when  I  struck  White. 
White  was  under  arrest  and  in  the  hands  of  the  policeman 
when  I  struck  him,  but  he  was  trying  to  get  away  from  the 
policeman.  I  struck  him  because  some  one  said  he  had  a 
knife  and  he  was  about  to  get  away  from  the  policeman. 
I  took  out  claim  and  delivery  before  the  fight.  (He  is  here 
shown  his  claim  and  delivery  papers,  and  asked  if  they  do 
not  sliow  that  they  were  dated  after  the  fight,  which  he 
admits,  but  says  that  he  took  them  out  before  the  fight). 
White  and  I  rented  the  house  jointly ;  that  is,  I  told  him  to 
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rent  the  house  and  I  would  stand  his  security.  I  thought 
White  had  surrendered  possession  to  me." 

Re-direct. — "  I  was  tried  for  this  assault." 

James  D.  Barnes,  son  of  defendant,  testified  as  follows : 
"Am  son  of  defen<lant ;  went  down  the  street  with  l*rivett 
and  father;  I  had  told  father  that  White  had  broken  into 
house  and  was  taking  things  out;  the  table  was  made  there; 
White  said  it  was  his  table;  father  said  he  was  a  liar,  and 
>truck  him.  I  struek  him  one  lick ;  Privett  took  White 
across  street;  some  one  said,  '  He  has  a  knife' ;  father  picked 
up  stick,  followed  and  struck  White  across  nose ;  stick  was 
willow  and  weighed  eight  ounces.  We  were  arrested  aud 
carrie<l  up  town." 

(^rosa-examinaiion, — *'  Father  got  stick  off  ground ;  White 
Wiis  trying  to  open  his  knife  when  I  struck." 

The  plaintiff  requested  the  Court,  in  writing,  to  charge 
the  jury — 

1.  That  if  the  jury  believe  the  defendant's  statement  as 
to  the  facts  in  this  case,  the  plaintiff  is  entitled  to  recover 
some  damages,     ((riven,  and  defendant  excepted). 

2.  If  the  jury  shall  believe  that  Barnes  struck  White 
with  the  stick  described  in  the  evidence  and  broke  l)is  nose, 
the  plaintiff  is  entitled  to  recover,  even  though  the  jury 
heheve  that  White  entered  into  the  fight  willingly.  Bell 
\\Hani<lcy,'i  Jones,  131.     ((riven,  and  defendant  excepted). 

3.  That  this  is  an  action  of  tort,  and  in  such  actions,  if 
the  jury  believe  that  the  act  comi)lained  of  was  attended 
with  circumstances  of  aggravation  or  oppression,  the  jury 
may,  in  their  discretion,  give  exemplary  damages,  ((riven, 
and  defendant  excepted). 

The  defendant  requested  his  Honor  to  charge  as  folhnvs, 
each  of  which  his  Honor  refused^  and  defendant  excepted : 

1.  If  you  find  that  Mr.  White  was  a  tres{)asser,  that  he 
had  no  right  to  remove  the  property,  then  in  no  event  can 
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you  give  him  more  than  actual  damages,  and  tlie  circum- 
stances of  aggravation  and  provocation  on  the  part  of  Mr. 
•White  (if  such  there  be)  are  to  be  considered  by  you  as 
tending  to  reduce  the  actual  damages  to  a  nominal  sum. 

2.  If  vou  believe  that  at  anv  time  during  the  afFrav 
Mr.  White  fought  willingly,  or  made  any  attempt  to  strike 
Mr.  Barnes  when  the  same  was  not  absolutelv  necessarv  for 
the  protection  of  his  person,  then  White  can  recover  only 
actual  damages,  and  any  circumstances  of  i)rovocatiou  or 
aggravation  may  be  considered  as  tending  to  reduce  the 
r(H*overv  to  a  nominal  sum. 

'I.  In  no  aspect  of  the  case  can  the  defendant  recover 
more  than  actual  damages. 

His  Honor,  among  other  things,  charged  the  jury,  *'That 
if  thev  beli(n-ed  the  evidence  thev  would  find  the  fii"st  issue 

•  a. 

Yes.  In  assessing  damages  of  the  plaintiff  in  the  action, 
the  jurv  are  at  libertv  to  take  into  account  the  extent  of 
plaintiff's  injuries  so  far  as  shown  by  the  evidence;  the 
pain  and  suffering  endured  by  him,  if  any,  in  consequence 
of  said  injuries;  his  loss  of  time,  and  the  costs  of  medical 
attendance,  and  award  sucli  damages  as  you  think  right 
and  proper.  And  if  you  find  that  the  assault  and  battery 
w^as  maliciouslv,  willfullv  and  wantonlv  committed  on  tlie 
plaintiff,  and  that  he  was  seriously  injured  and  damaged 
then^bv,  then  vou  are  not  confined  to  the  actual  damage 
proved,  but  you  may  give  in  addition  thereto  such  exem- 
plary damages  or  smart  money  as  in  your  judgment  will 
be  just  and  j)roper,  as  a  punishment  to  the  defendant  in 
view  of  all  the  facts  and  circumstances  proved  on  the  trial. 
The  damages  are  to  be  fixed  by  tlie  jury  under  all  the  cir- 
cumstances of  the  case — the  amount  is  left  largely  to  the 
common  sense  and  discretion  of  the  jury.'' 

His  H(mor  further  tohl  the  jury  that  **an  illegal  act  is 
wanton  when  it  is  needless  for  any  rightful  purpose,  without 
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auy  rightful  provocation,  and  manifests  a  reckless  indiffer- 
ence to  the  rights  of  others/' 

At  the  conclusion  of  the  Judge's  charge  the  defendant's 
counsel  asked  the  Court  orally  to  charge  that  the  jury  might 
lake  into  consideration  in  mitigation  of  damages  the  fact 
that  the  defendant  had  been  convicted  and  fined  for  the 
a^ssault  and  battery.  His  Honor  responded  that  he  had 
alreailv  told  the  jury  that  thev  could  consider  all  circum- 
stances  and  facts  proved  by  the  defendant  or  appearing  in 
the  e\'idence  of  the  plaintiff  tending  to  mitigate  the  dam- 
ages. The  Court  told  the  jury  that  they  could  consider  the 
tine  that  <lefendant  paid,  and  **  to  consider  all  the  facts  and 
circumstances." 

There  was  judgment  according  to  the  verdict  for  plain- 
titi*,  and  defendant  appealed. 

Messrs.  G.  V.  Strong,  F.  A.  Woodard  and  Baffle  &  Mor- 
(ieeaiy  for  plaintiff. 

Messrs.  Woodard  &  Yarborough,  for  defendant  (appellee). 

MacRae,  J. :  There  was  no  exception  to  the  charge  of  his 
Honor  upon  the  first  issue.  The  testimony  of  all  the  wit- 
nesses to  the  assault  was  that  after  the  plaintiff  was  being 
ciirried  off  by  the  policeman,  his  arms  held  closely  to  his  sides 
from  behind  so  as  to  render  him  powerless  even  to  defend 
himself,  the  defendant  followed  him  some  ten  or,  according 
to  defendant's  own  testimony,  fifteen  feet,  and  struck  him  in 
the  face,  inflicting  very  serious  injury. 

The  contention  was  as  to  the  damages  upon  the  second 
issue.  Tlie  first  exception  was  to  the  charge  that  if  the  jury 
believed  the  defendant's  statement  as  to  the  facts  in  this  case, 
the  plaintiff  was  entitled  to  some  damages. 

There  was  no  material  conflict  in  the  testimonv;  that  of 
<lefendant  himself  put  the  matter  in  the  most  favorable 
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light  for  him.  While  it  has  been  often  held  that,  where  there 
is  conflicting  testimony,  it  is  improper  for  the  Court  to  select 
one  of  the  witnesses  and  instruct  the  jury  that  if  they 
believe  him  they  will  find  according  to  the  direction  of  the 
Court,  this  is  not  at  variance  with  the  common  practice  in 
the  trial  of  criminal  actions  for  the  Judge  to  tell  the  jury 
that  if  they  believed  the  dofenchint's  own  statement  they 
should  find  him  guilty ;  or  in  civil  actions,  where  there  is 
no  conflict  in  the  evidence,  to  put  the  case  to  the  jury  upon 
the  admissions  of  a  defendant  in  his  own  testimonv. 

We  take  from  defendant's  brief  Anderson  v.  The  S.  B.  Co., 
()4  N.  C,  399,  which  holds  that  in  case  there  are  a  number 
of  witnesses  xuho  contradict  each  otfwr,  it  would  be  improper 
generally  for  the  Court  to  set  up  one  of  them  and  instruct 
the  jury  that  if  they  believe  him  they  must  find  their  ver- 
dict in  a  particular  wa}';  and  in  Brent  v.  Allison,  6S  N.  C, 
412,  where  it  is  said  that  there  mav  be  cases  where  it  would 
be  proper,  but  generally  it  is  safer  to  put  the  case  to  the 
jury  upon  all  the  evidence,  with  proper  explanations.  lu 
this  case  his  Honor  said  in  effect  that  if  the  jury  believed 
the  evidence  in  the  most  favorable  light  in  which  it  could 
be  considered  for  defendant,  the  plaintiff"  was  entitled  to 
some  damages,  and  in  tliis  we  concur  without  hesitation. 

The  defendant  has  no  right  to  complain  of  the  second 
prayer  of  plaintifl"  which  was  given  by  his  Honor  to  the  jury, 
that  the  plaintiff'  was  entitled  to  recover  even  though  the 
jury  believed  he  entered  into  the  fight  willingly ;  this  profKh 
sition  was  correct  in  the  abstract,  but  there  was  no  fight, 
there  was  nothing  to  indicate  the  willingness  of  plaintiff*  to 
fight,  unless  it  be  the  testimony  of  defendant,  **I  called 
White  a  liar,  he  said  I  was  another,  and  I  struck  him.  He 
took  out  his  knife  and  my  son  struck  him ;  then  the  police- 
man took  him  and  started  across  the  street  with  him.  When 
he  had  gotten  some  fifteen  feet  away  some  one  called  out 
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that  White  had  his  knife  out,  and  I  then  got  a  stick  and 
struck  him  with  it."  According  to  all  of  the  other  wit- 
ne:5ses  testifying  to  the  assault,  the  plaintiff  never  opened 
his  knife. 

It  will  be  observed  that  the  words  used  in  the  instruction 
that  the  plaintiff  is  entitled  to  recover  were  upon  the  second 
i«ue,  upon  which  defendant  contended  that  plaintiff  was 
not  entitled  to  recover  damages.  In  the  sense  used  they 
differ  entirely  from  the  same  words  as  referred  to  in  that 
line  of  cases  where  it  is  held  that,  upon  issues  submitted,  it 
is  not  proper  for  the  Judge  to  instruct  the  jury  that  the 
plaintiff  is  or  is  not  entitled  to  recover,  because  that  was 
not  the  question  involved  in  the  issue,  but  was  for  the  Judge 
to  determine  upon  their  findings  of  fact  in  response  to 
the  issue. 

The  defendant's  counsel  in  their  brief  earnestly  contend 
thai  if  the  plaintiff  were  a  trespasser  and  had  no  right  to 
remove  the  propertj^  in  no  event  can  he  recover  more  than 
actual  damages ;  indeed,  that  the  aggravation  and  provoca- 
tion on  the  part  of  the  plaintiff  should  reduce  it  to  nomi- 
nal damages.  But  it  appears  by  all  the  testimony  that 
there  was  a  contention  between  plaintiff  and  defendant  as 
to  the  true  ownership  of  the  property,  and  the  plaintiff  at 
the  time  of  the  assault  upon  him  was  in  possession  of  it. 
If  it  had  ap{)eared  that  the  plaintiff  was  a  trespasser  upon 
defendant's  property  at  the  time  of  the  first  assault  by 
defendant  and  his  son,  the  second  and  subsequent  violent 
and  unprovoked  blow  in  the  face  given  by  defendant  with 
a  .stick,  while  plaintiff  was  held  by  the  arms  and  unable 
even  to  defend  himself,  was,  to  say  the  least,  '*  attended  with 
circumstiinces  of  aggravation  and  oppression." 

There  is  no  evidence  that  plaintiff  fought  willingly  or 
made  an  attempt  to  strike  defendant.  We  cannot,  at  this 
late  day,  open  the  question  as  to  the  right  to  recover  exem- 
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plarv  damages  in  North  Carolina  in  proper  cases ;  it  has 
been  too  long  settled  for  us  now  to  be  called  upon  to  cite 
authorities  or  enter  upon  a  discussion  of  the  reason  upon 
which  the  principle  is  based. 

We  are  much  inclined  to  doubt  whether  the  jury  intended 
to  give  exemplary  damages  in  the  present  case;  their  mod- 
eration would  seem  to  have  kept  them  within  the  strict 
bounds  of  compensation  for  the  injuries  inflicted. 

We  think  his  Honor  fairly  instructed  the  jury ;  it  was 
not  practicable  for  him  to  array  the  testimony  and  present 
it  with  the  law  bearing  upon  it  in  its  different  aspects,  for 
it  was  all  one  wav :  it  disclosed  a  violent  assault  without 
provocation.  At  this  distance,  and  by  the  light  of  the  testi- 
mony, it  seems  to  us  that  the  officer  of  the  law  arrested  the 
wrong  man,  deprived  him  of  his  first  right  of  self-defence, 
and  permitted  the  defendant  to  strike  "the  old  man'"  in 
the  face  with  a  stick  while  he  was  wrongfully  held  in 
custodv. 

What  we  have  said  disposes  of  all  the  exceptions. 

No  Error. 


W.  L.  FAISON,  Cashier  of  Clinton  J^an  Association,  et  al.,  and 
W.  A.  DFNX,  Receiver,  v.  J.  L.  STEWART,  Aclmiui?trator  of  John 
Ashford,  et  al. 

PartnerHhip — Bonow'mg  Partner — Statute  of  lAmitatiom, 

Where  a  member  of  an  unincorporated  joint  stock  association  (which  i? 
a  partnership)  borrows  money  from  the  association,  he  assumes 
towards  the  other  members  or  partners  the  position  of  a  trustee, 
and  is  bound  to  account  witli  them  whenever  they  may  call  ujwn 
him  to  do  po,  and  hence  the  statute  of  limitations  does  not  lx*gin 
to  run  in  his  favor  until  such  demand.  The  fact  that  the  note,  the 
evidence  of  the  indebtedness,  is  made  payable  to  the  cashier  of 
the  association  does  not  change  the  relations  of  the  j)arties. 
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Civil.  ACTION,  heard  before  Winston,  ./.,  at  April  Term, 
1892,  of  Sami'son  Superior  Court. 

From  a  juclgmeiit  in  favor  of  defendants  plaintiff  Dunn, 
receiver,  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

J/r.  i?.   0.  Burton,  for  plaintiffs. 

Messrs.  Allen  &  Doiich  and  Battle  d*  Mordecai,  for  de- 
fendant. 

BrRWKLL,  J. :  This  action  was  brought  by  all  the  mem- 
bers of  the  joint  stock  company  known  as  the  Clinton  Loan 
As5H)ciation,  except  the  defendant's  intestates,  John  Ashford 
and  J.  R.  Beaman,  to  recover  certain  sums  of  money  due 
the  said  association  and  evidenced  bv  promissorv  notes  not 
under  seal,  payable  to  the  cashier,  who  was  also  one  of  the 
:«tock holders  or  members.  J.  R.  Beaman  was  living  when 
the  suit  was  begun. 

While  the  action  was  pending,  at  April  Term,  1891,  the 
r*jrjK>ration  known  as  the  Clinton  Loan  Association  became 
the  oAvner  of  all  the  assets  of  the  joint  stock  company  of 
that  name,  and  was  made  plaintiff.  Afterwards  W.  A. 
Dunn  was  ai)pointcd  receiver  of  this  corporation  according 
to  the  provisions  of  chapter  155  of  the  Laws  of  1891,  and  he 
l>ecame  plaintiff,  and  has  appealed  to  this  Court  from  the 
judgment  of  the  Superior  Court,  excef)ting  to  that  judg- 
ment because  his  Honor,  being  "•  of  the  opinion  that  the  right 
of  action  on  all  said  notes,  upon  which  three  years  have 
elapsed  since  last  payment  thereon,  was  barred  by  the  stat- 
ute of  limitations,'^  declared  that  he  could  not  recover  on 
such  notes. 

We  have  decided  at  this  Term,  in  Hanstein  v.  Johnson  and 
Bain   V.  Clinton  Loan  Association,  that  the  joint  stock  com- 
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pany  of  which  the  plaintiffs  and  defendants  were  members, 
and  which  did  a  general  banking  business  under  the  name 
of  the  Clinton  Loan  Association,  was  a  partnership.  It 
follows  that  the  debts  due  from  the  defendants  to  the  plain- 
tiff are  debts  due  from  two  members  of  a  copartnership  to 
the  firm  for  money  borrowed  from  the  firm.  The  fact  that 
the  notes  were  made  payable  to  the  cashier  of  the  CHntoii 
Loan  Association  does  not  affect  the  relations  of  the  parties 
to  this  controversy.  The  real  creditor  is  the  partnership, 
called  a  joint  stock  company,  of  which  this  cashier  was  an 
agent  or  servant.  As  cashier  he  was  not  a  necessary  party 
to  this  action,  nor  would  he  be  to  any  action  brought  on  a 
note  payable  to  him,  as  the  notes  involved  in  this  action 
are,  for  now  actions  must  be  brought  in  the  name  of  '"the 
real  party  in  interest."  It  might  well  be  argued  that  the 
statute  of  limitations  cannot  protect  the  defendants  for  the 
reason  that  no  suit  could  be  brought  on  any  of  the  notes 
mentioned  in  the  complaint  till  a  dissolution  of  the  firm, 
for  the  reason  that,  as  a  general  rule,  one  partner  cannot 
sue  another  partner  in  such  an  action.  But  the  right  of 
the  plaintiff  receiver lo  have  judgment  on  all  the  notes,  not- 
withstanding the  lapse  of  time,  can  be  put  on  even  better 
ground.  It  is  said  in  Patterson  v.  Lilly,  90  N.  C,  82,  that 
'*  the  functions,  rights  and  duties  of  partners,  in  a  great  meas- 
ure, comprehend  those  of  both  trustees  and  agents.''  When, 
witliin  the  scope  of  the  business  of  the  firm,  a  partner  does 
any  act  in  the  name  of  the  partnership,  he  binds  all  his 
associates,  for  he  is  in  all  such  matters  their  agent,  as  they 
are  his.  And  where  a  partner  takes  into  his  own  posses- 
sion or  borrows  from  the  firm,  or  appropriates  to  his  own 
use,  any  of  the  assets  of  the  copartnership,  he  assumes 
towards  the  other  partners  the  position  of  a  trustee,  and  is 
bound  to  account  with  them  for  the  assets  so  taken  or  apjmv 
priated  or  borrowed  wlienever  the  other  partners  make 
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demand  upon  him  so  to  do.  No  time  runs  in  his  favor  till 
>uch  demand  is  made.  It  is  alleged  in  the  complaint  and 
admitted  in  the  answer  that  plaintiffs'  demand  upon  the 
defendant's  for  the  payment  of  all  these  notes,  due  from 
them  to  the  firm,  was  made  **  recently,  before  the  com- 
mencement of  this  action." 

These  general  principles  of  the  law  of  partnership  are 
especially  ap{)licable  to  the  peculiar  facts  of  the  case  before  us. 
These  borrowing  partners  were  of  those  to  whom  the  man- 
aj^^Mnent  of  the  partnership  business  was  entrusted.  They 
uere  directors  of  the  concern.  It  was  their  dutv  to  see 
that  notes  due  the  firm  were  collected.  The  articles  of  agree- 
ment so  provided.  Directing  and  managing  partners  of  a 
Imnking  firm  who  allow  notes,  on  which  they  are  liable,  to 
remain  so  long  unpaid  can  only  escai)e  a  charge  of  that 
frfiAw  negligcntia  that  is  closely  akin  to  fraud  by  asserting 
that  their  purpose  was  to  i)ay  these  obligations  whenever 
the  exigencies  of  the  firm  re(iuired  them  so  to  do,  and  that 
they  knew  that  no  lapse  of  time  would  protect  them  from 
the  just  demands  of  their  copartners  and  creditors. 

Error. 


H.  X.  SNOW  AM)  ELLINGTON,  ROYSTER  &  00.  v.  THE  BOARD 
OF  COMMLSSIONERS  OF  DURHAM  OOUNTY. 

f'oiitract — Claim  agaiuBt  County — Materials  Furnislied  Sub- 
contractors— Priorities. 

Where  Count v  Coinmissionere  contracted  with  E.  &  Co.  to  build  a  court- 
houHe,  who  sublet  the  plumbing  and  piping  to  S.,  who,  in  hi.*?  turn, 
a^Hi^ned  it  to  B.  and  took  B.'s  note,  and  in  payment  of  a  small 
mim  due  the  contractors  by  him  transferred  it  to  the  contractors 
with  an  agreement,  assented  to  by  B.,  that  they  would  pay  to  S. 
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the  amount  of  the  note  (less  the  small  sum  clue  by  S.  to  them)  out 
of  the  money  to  become  due  to  B.  from  them,  and  B.  »ul)sequeutiy 
l)ecame  indebted  to  R.  <fc  Co.  for  materials  used  in  completing  bi^ 
j)lumbing  contract,  and  the  Commissioners,  by  a  lien  fiUni  by 
R.  &  Co.,  the  material  men,  paid  the  latter  the  balance  due  E.  &  Co. 
on  the  contract  for  the  whole  work  :  Hdd^  (1)  that  a  court-house 
cannot  be  subjected  to  a  lien  for  labor  or  material ;  (2)  that  the 
County  Commissioners  are  liable  to  S.  for  the  amount  which  the 
contractors  agreed  to  pay  him  out  of  the  sum  due  B.  from  them;  (3) 
the  material  men,  R.  &  Co.,  being  creditors  of  B.  only,  are  entitled 
to  recover  of  tlie  money  in  the  County  Commissioners*  hands  no 
more  than  was  due  B.  under  the  agreement  in  force  when  the  claim 
for  materials  originated,  which  was  the  difference  between  the 
contract  price  of  the  work  done  by  B.  and  the  sum  which  the 
contractors  had  agreed  to  pay  to  S.,  B.'s  assignor. 

This  was  a  civil  action,  tried  before  Connor,  J.,  at  the 
Fall  Term,  1892,  of  the  Superior  Court  of  Durham  County. 

The  parties  duly  waived  trial  by  jury,  and  consented  for 
the  Court  to  hear  and  determine  all  questions  of  law  and 

fact.     Pursuant  thereto  the  Court  heard  the  testimonv  and 

« 

found  the  following  facts: 

The  plaintiffs  W.  J.  Ellington,  L.  H.  Royster  and  B.  F. 
Park,  doing  business  under  the  firm  name  and  style  of 
Ellington,  Royster  &  Co.,  in  the  city  of  Raleigh,  X.  C,  on 
the  5th  day  of  July,  1887,  entered  into  a  contract^  in  writ- 
ing, with  the  defendant,  the  Board  of  Commissioners  of 
Durham  Countv,  wherebv  thev  undertook  to  erect,  in  the 
town  of  Durham,  in  said  county,  a  public  court-house,  in 
accordance  with  certain  plans  and  si)ecifications  therein 
referred  to.  A  copy  of  said  contract  is  hereto  attached, 
marked  ''Exhibit  A.''  That  as  a  part  of  said  plan  and 
specifications  it  was  provided  that  certain  plumbing  and 
piping  were  to  be  placed  in  said  court-house.  That  said 
Ellington,  Royster  &  Co.  contracted  with  Goodwin  &  Co. 
to  do  the  said  plumbing  and  piping,  and  the  said  Goodwin 
&  Co.  transferred  their  said  contract  to  the  plaintiff'  H.  X. 
Snow,  and  on   the   2Gtli  day  of  October,   1888,  the  Siiid 
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H.  N.  Snow  transferred  the  said  contract  to  J.  C.  Brewster, 
of  Raleigh,  N.  C'.  A  copy  of  said  transfer  is  hereto  attached, 
marke<l  ''Exhibit  B."  (loodwin  &  Co.  were  to  receive  for 
saiil  plumbing  and  piping  the  sum  of  twelve  hundred  dol- 
lar from  the  said  Ellington,  Royster  &  Co.  Goodwin  & 
Co.  and  H.  X.  Snow  had,  for  the  purpose  of  completing 
said  work,  purcha.sed  certain  material  which  they  trans- 
ferre<l  to  said  J.  C.  Brewster,  together  with  some  tools,  etc. 
In  consideration  of  the  said  assignment  and  the  said  mate- 
rial and  tools,  etc.,  the  said  J.  C.  Brewster,  on  the  said  26th 
day  of  (Jctober,  1888,  executed  to  the  plaintiff  H.  N.  Snow 
hii?  promissory  note  for  the  sum  of  six  hundred  and  ninety- 
four  dolIai*s  and  forty-six  cents,  to  be  due  January  15,  1889. 
Said  Ellington,  Royster  &  Co.  had  notice  of  and  assented  to 
the  assignment  to  said  J.  C.  Brewster.  There  was  an  agree- 
ment made  after  the  execution  of  the  note  on  the  part  of 
said  J.  C.  Brewster,  with  said  H.  N.  Snow,  that  the  said 
note  should  be  paid  out  of  the  money  coming  to  him  from 
the  (  ommis.sionersof  Durham  on  account  of  the  plumbing 
and  piping  of  the  said  court-house.  Ellington,  Royster  & 
Co.  had  notice  of  and  assented  to  this  agreement.  The 
said  Ellington,  Royster  &  ('o.  having  a  claim  against  the 
plaintiff  H.  N.  Snow  on  account  of  some  work — work 
included  in  .*<aid  contract — for  the  sum  of  thirty-eight  dol- 
lars, the  said  H.  N.  Snow,  on  the  1  Itli  day  of  December, 
1^88,  indorsed  the  said  note  to  them,  with  the  agreement, 
made  on  said  day,  that  they  were  to  receive  the  money 
therefor  from  said  amount  due  Brewster  from  said  work, 
and  after  deducting  said  sum  pay  the  balance  to  the  said 
H.  X.  Snow,  and  said  J.  C.  Brewster  was  a  party  to  this 
Slid  agreement. 

The  defendant  Board  of  Commissioners  were  notified  of 
the  plaintiffs'  claim  and  the  agreement  between  J.  C.  Brew- 
^er,  Ellington,  Royster  A  Co.  and  the  plaintiff  on  the  1st 
22— Vol.  112 
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day  of  April,  1889,- after  tlie  said  court-house  and  said 
plumbing  and  piping  had  been  completed.  The  said 
plumbing  and  l>iping  was  the  last  work  done  on  said  couil- 
liouse. 

James  Robertson,  trading  under  the  firm  name  and  style 
of  James  Robertson  ct  Co.,  of  the  citv  of  Baltimore,  Md., 
between  the  Gth  day  of  November,  1888,  and  the  23d  day 
of  the  said  month  in  the  same  vear,  furnished  to  the  stiid 
J.  C.  Brewster  plumbing  and  piping  material,  which  were 
used  bv  the  said  Brewster  in  and  on  account  of  the  Siiid 
court-house,  of  the  value  of  nine  hundred  and  four  dollai's 
and  eight  cents,  which  sum  said  Brewster  failed  to  pay  the 
said  James  Robertson  &  Co.  The  said  James  Robertson  & 
(yV).,  on  the  19th  day  of  I)ecemV)er,  1888,  filed  in  the  office  of 
the  Clerk  of  the  Superior  Court  of  Durham  County  noticeof 
lien  on  said  court-house,  and  all  unpaid  balance  due  or  to 
become  due  from  the  Board  of  Commissioners  of  Durham 
('Ounty  to  said  Ellington,  Royster  &  Co.,  and  from  Elling- 
ton, Royster  &  Co.  to  (toodwin  &  Co.,  or  to  H.  N.  Snow, 
surviving  partner  of  said  (loodwin  &  Co.,  or  to  J.  C.  Brew- 
ster as  subcontractor,  *  *  *  (q  .j,|  amount  sufficient 
to  pay  the  aforesaid  bills  for  material,  amounting  to  nine 
hundred  and  four  dollars  and  eight  cents.  See  Lien  Book, 
Lien  No.  178.  A  copy  of  said  lien  is  hereto  attached, 
marked  *' Exhibit  (V  The  defendant  Board  paid  to  the 
said  Ellington,  Royster  &  Co.  all  of  the  contract  price  for 
building  said  court-house,  except  the  sum  of  eight  hundred 
and  sixty-three  dollars,  which  was  the  balance  due  J.  V. 
Brewster  on  account  of  the  plumbing  and  pij)ing. 

On  the  1st  day  of  April,  1889,  the  defendant  Board  of 
(Commissioners  notified  Messrs.  Ellington,  Royster  &  Co., 
James  Robertson  &  Co.,  J.  C.  Brewster  and  the  plaintiff 
H.  N.  Snow  that  they  were  ready  to  pay  said  sum  to  who- 
soever it  might  be  lawfully  due,  and  the  said  parties  in  per- 
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son  and  by  their  attorneys  appeared  before  said  Board  and 
asserted  their  respective  claims  to  said  sum.  The  said 
Ellington,  Royster  &  Co.  and  plaintiff  H.  N.  JSnow  pro- 
tested against  the  payment  of  said  sum  to  any  one  save 
thc^raselves,  and  the  said  James  Robertson  &  Co.,  by  their 
attorney,  Mr.  W.  A.  Guthrie,  claiming  said  sum  by  virtue 
of  the  aforesaid  lien,  the  defendant  Board  of  Commissioners 
thereupon  notified  the  said  parties  claiming  said  sum  that 
thev  would  leave  the  said  sum  in  the  hands  of  the  Treas- 
iirer  of  the  county  for  a  reasonable  length  of  time,  until 
the  parties  claiming  the  same  should  establish  their  right 
thereto  by  the  judgment  of  some  competent  Court.  That 
no  action  was  instituted  to  have  the  right  of  either  of  said 
parties  to  said  sum  adjudicated,  and  on  the  »kl  day  of  June, 
1889,  the  defendant  Board  of  Commissioners  paid  the  sum 
over  to  Mr.  W.  A.  Guthrie,  attorney  for  James  Robertson, 
in  the  discharge  of  the  aforesaid  lien.  The  plaintiffs  have 
tienianded  the  payment  of  so  much  of  said  sum  as  is  nec- 
esJsary  to  discharge  the  said  note  and  interest  thereon,  and 
the  defendants  have  refused  to  pay  the  same.  The  plain- 
tiffs? thereupon,  on  the  27th  day  of  December,  1800,  insti- 
tuteil  this  action  to  recover  the  said  amount. 

The  Court,  upon  the  foregoing  facts,  adjudged  that  tlie 
plaintiffs  recover  of  the  defendant  Board  of  Commissioners, 
for  the  use  of  the  plaintiff  II.  N.  Snow,  the  sum  of  six 
hundred  and  ninety-four  dollars  and  forty-eight  cents,  with 
interest  thereon  from  January  lo,  188(i,  together  with  the 
costs  in  this  behalf  expended,  to  be  taxed  by  the  Clerk. 
The  defendants  excepted  and  appealed. 

The  material  parts  of  Exhibits  ''A,''  ^'B"  and  ''C' 
referred  to  in  case  on  appeal  are  as  follows : 

''Exhibit  Ay — Articles  of  agreement  between  Ellington, 
Rovster  &  Co.  and  the  Board  of  Commissioners  of  Durham 
Countv,  in  which  it  is  stated  that  the  former  will  in  a  work- 
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man-like  manner  build  and  finish  a  court-house  in  the  town 
of  Durliam,  according  to  plans  and  specifications  made  a 
part  of  this  contract,  and  that  they  are  to  furnish  all  mat^ 
^rial  and  labor;  and  the  said  Commissioners  agree  to  pay 
therefor  $19,900,  in  certain  installments  mentioned,  etc. 

**  Exhibit  B.^^ — The  contract  was  transferred  to  J.  C.  Brew- 
ster, who  agreed  to  carry  out  fully  all  work  required  of 
(xoodwin  &  Co.,  in  fulfillment  of  the  contract,  and  to  receive 
all  payment  for  same  (this  was  the  contract  made  between 
(ioodwin  &  Co.,  of  Durham,  and  Ellington,  Royster  &  Co., 
the  same  being  signed  by  H.  N.  Snow  for  Goodwin  &  Co., 
and  by  J.  C.  Brew^ster). 

''Exhibit  C."— Baltimore,  December  1,  1888.  James 
Robertson  &  Co.  in  account  with  J.  C.  Brewster.  This 
account  shows  the  material  furnished  for  plumbing,  etc.,  in 
said  court-house,  amounting  in  the  aggregate  to  $904.08. 
Robertson  &  Co.  subsequently  filed  a  lien  for  said  materials 
against  Brewster,  Goodwin  &  Co.,  Ellington,  Royster  &Co. 
and  the  Board  of  Commissioners  of  Durham  Countv  to 
secure  payment  of  said  $904.08,  the  said  lien  being  filed 
upon  the  said  new  court-house  building  and  the  lot  and 
premises  on  which  the  same  is  situated  and  being  erected, 
together  with  his  claim  for  a  lien  as  a  material  man  upon 
all  unpaid  balances  due  from  the  said  Board  of  Commis- 
sioners from  Ellington,  Royster  &  Co.,  and  from  Ellington, 
Royster  &  Co.  to  Goodwin  &  Co.,  or  to  H.  N.  Snow,  .sur\^iv- 
ing  partner  of  Goodwin  &  Co.,  or  to  J.  C.  Brewster  as  a 
subcontractor  as  aforesaid,  or  to  John  Devereux,  Jr.,  trus- 
tee of  Brewster  under  a  certain  deed  of  assignment  from 
Brewster  to  Devereux,  and  registered  in  the  county  of  Wake, 
to  an  amount  sufficient  to  pay  said  Robertson  &  Co.  the 
above  sum  for  materials  furnished  as  aforesaid. 
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Messrs.  Fuller  &  Fuller^  for  plaintitts. 
Messrs.  Boane  &  Parker  and   W.  A.  Guthrie,  for  defeiul- 
anti<  (appellants). 

Bi'RWELL,  J. :  We  find  no  error  in  the  judgment  from 
which  the  defendants  have  appealed. 

By  the  terms  of  the  contract  between  the  plaintiff's 
Ellington,  Royster  &  C-o.  and  the  defendant  Board  of  Com- 
missioners the  latter  were  bound  to  pay  to  said  plaintiffs 
the  price  agreed  upon  for  the  building  of  the  court-house. 
So  far  as  appears  they  have  never  waived  their  rights  to 
any  part  of  this  sum,  nor  consented  that  the  Commissioners 
j^hould  pay  to  any  other  person  what  was  due  to  them  upon 
the  completion  of  the  work  they  had  agreed  to  do.  A  por- 
tion of  their  work  was  the  **  plumbing  and  piping,'*  which 
was  (lone  bv  J.  C.  Brewster,  not  for  defendants  or  on  their 
credit,  but  for  Ellington,  Royster  &  Co.,  and  on  their  credit. 
The  defendants  have  never  owed  Brew\ster  anv  monev  for 
that  work.  The  relation  of  debtor  and  creditor  has  not 
existed  between  them.  But  that  relation  did  exist  between 
Brewster  and  Ellington,  Royster  &  Co.  by  virtue  of  the  sub- 
contract made  by  them  for  the  "plumbing  and  piping" 
with  (ioodwin  &  Co.,  and  by  them  assigned  to  Snow,  and 
by  him  assigned  to  Brewster.  It  was  entirely  competent 
for  Ellington,  Royster  &  Co.,  the  debtor,  and  Brewster,  the 
creditor,  to  agree  that  Snow  should  receive  a  certain  part 
of  the  monev  to  become  due  from  them  to  Brewster.  No 
third  party  had  acquired  any  lien  on  the  fund.  And  no 
one  now  can  complain  because  Ellington,  Royster  &  Co. 
aj^reed  to  pay  to  Snow  a  certain  portion  of  the  money  to 
Income  due  to  Brewster,  the  amount  so  to  be  paid  l)eing 
evidenced  by  a  note  given  by  Brewster  to  Snow,  or  because 
Brewster  agreed  to  accept  the  difference  between  the  con- 
tract price  of  the  ** plumbing  and  piping''  and  the  sum  so 
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to  bo  paid  Snow  in  full  satisfaction  of  his  demand  against 
Ellington,  Royster  &  Co.  The  effect  of  the  arrangement 
between  these  parties  was  as  if  Brewster  had  drawn  a  draft 
on  Ellington,  Royster  &  Co.  in  favor  of  Snow  for  the  sum 
mentioned  in  the  note,  to  be  paid  out  of  the  contract  price, 
and  Ellington,  Roysffr  ct  Co.  had  accepted  the  draft. 

If  the  agreement  between  Snow  and  Brewster  as  to  the 
manner  of  the  payment  of  the  note,  to-wit,  out  of  the  fund 
to  be  in  the  hands  of  Ellington,  Royster  &  Co.,  had  not 
been  assented  to  bv  them,  it  would  have  been  in  effect  as  if 
a  draft  had  l)een  drawn  as  above  stated  and  Ellington,  Roy- 
titer  ii'  Co.  had  not  accepted  it,  and  there  might  have  been 
presented  to  our  consideration  the  question  whether  or  not 
the  agreement  between  Brewster  and  Snow  amounted  to  an 
assignment  by  the  former  to  the  latter  of  the  sum  named 
in  the  note  out  of  the  total  sum  in  the  hands  of  Ellington, 
Rovster  &  Co.  But  we  have  here  no  controversv  between 
the  holders  of  the  fund,  Ellington,  Royster  &  Co.,  and  the 
claimant  to  a  part  of  it,  Snow.  They  admit  their  agree- 
ment with  Snow  and  their  liability  thereon  and  oulv  insist 
that  their  debtors,  the  defendants,  shall  pay  w^hat  is  due 
them  under  the  original  contract  so  as  to  enable  them  to 
carry  out  their  agreement  with  Brewster  and  Snow.  To 
this  recovery  Robertson  &  Co.  have  no  right  to  object.  They 
are  creditors  of  Brewster  and  of  Brewster  alone,  and  bvno 
action  of  theirs  or  of  Brewster's  can  thev  recover  of  his 
debtor  more  than  is  due  to  him  under  the  agreement  in 
force  when  their  claim  against  him  for  materials  originate<l, 
and  tliat,  as  we  have  seen,  was  the  difference  between  the 
contract  price  of  the  plumbing  and  piping  and  the  sum 
which  Ellington,  Royster  &  Co.  had  agreed  to  pay  to  Snow 
for  Brewster,  and  that  sum  thev  have  received  and  mav 
retain  without  objection  on  the  part  of  the  plaintiffs. 
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Nor  can  the  defoiidauts  defeat  the  recovery  of  plaintiffs 
by  sliowinj^:  that  they  have  paid  the  sum  sued  for  to  Rob- 
ertson &  Vo.  in  order  to  discharge  their  alleged  lien,  for,  in 
the  first  place,  a  court-house  cannot  be  made  subject  to  any 
lieu  for  labor  or  materials,  and,  in  the  second  place,  if  it 
l>e  coueeiled  that  the  lienors  ac({uired  thereby  a  lien  on  the 
iu<»ney  due  from  defendants  to  Ellington,  Royster  &  Co.,  or 
on  the  money  due  from  Ellington,  Royster  &  Co.  to  Brew- 
i*ter,  still  the  limit  of  their  lien  was  the  net  amount  due 
Brewster  after  deducting  what  they  had  assumed  to  pay  to 
Snoiv*.  No  Error. 


W.    P.  MAYO  V.  \Vt;STERN  UNION  TP:LECJRAPH  COMPANY. 
Telegraph  Companies — Railroad  CommisHton,  jurisdiction  of. 

1.  The  Railroad  (*oiiiinis.sion  Act  (ch.  :J20,  I^ws  of  1891)  confers  upon 

the  UoniiniBsion  no  jmwer  to  prescribe  rules  or  regulations  for  tele- 
jjrraph  companies  other  than  those  directed  l)y  section  20  of  said 
act,  which  requires  it  to  fix  rates,  etc. 

2.  For  a  violation  of  the  rules  prescribed  by  theConnnission  fixing  rates 

for  messages  tlie  Commission  may  serve  notice  of  such  violation 
on  the  offender,  and  may,  on  hearing,  direct  full  comjKMisation  to 
the  injured  party,  enforceable  by  civil  action  under  section  10. 

:».  Where  a  complaint  against  a  telegraph  company  charges  defendant 
with  s|)ecific  instances  of  unnecessary  delay  in  transmitting  and 
delivering  messages,  but  alleges  no  violation  of  the  reguhitions  of 
the  Commission  prescribing  the  rates  of  charges  for  messages,  it 
.«<tates  no  cause  of  action  under  the  act. 

This  ca.se  was  commenced  before  the  Railroad  Commission 
by  i>etition  of  plaintiff,  a  resident  of  Mount  Airy,  who  com- 
filained  that  in  two  instances  the  defendant  corporation  was 
iie^li^ent,  and  unnecessarily  delayed  the  transmission  of 
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messages  between  himself  and  his  correspondents  at  Hen- 
derson and  Winston,  to  his  serious  inconvenience  and  diim- 
age.  The  |)etitions  alleged  that  the  defendant  is  subject  to 
the  act  of  Assembly  establishing  the  Railroad  (Commission 
and  i)r()viding  for  the  general  suj)ervision  of  railroad,  steam- 
boat or  canal  companies,  express  and  telegraph  compa- 
nies doing  business  in  the  State  of  North  Carolina.  The 
prayer  of  the  petition  was  as  follows: 

"That  the  defendant  may  be  required  to  answer  the 
charges  hereiji,  and  that  after  due  hearing  and  inve^^tiga- 
tion,  an  order  be  made  commanding  the  defendant  to  cease 
and  desist  from  said  violation  of  the  act  to  provide  for  the 
supervision  of  railroad,  steam-boat  or  canal  companies, 
express  and  telegrajdi  companies  doing  business  in  the 
State  of  North  Carolina,  and  for  such  other  and  further 
orders  as  the  Commission  mav  deem  necessary  in  the 
premises." 

The  defendant  filed  a  demurrer,  assigning  as  grounds 
thereof  that — 

1.  The  Court  has  no  jurisdiction  of  the  subject  of  this 
action. 

2.  That  the  petitions  do  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  because  it  is  not  alleged  that  the 
acts  complained  of  were  in  violation  of  any  rule  or  regu- 
lation provided  and  prescribed  by  the  Commission. 

The  Commissioners  overruled  the  demurrer  and  required 
the  defendant  to  answer,  whereupon  defendant  appealed  to 
the  Superior  Court  of  Wake  County,  at  the  October,  1892, 
Term  of  which  Bryan,  Judge,  sustained  the  demurrer  and 
dismissed  the  case,  from  which  judgment  plaintiff  appealed. 

Mr.  It.  O.  Burton,  for  plaintiff  (apj)ellant). 
Mfxtir-s.  Sfro)if/  tt*  Strong,  for  defendant. 
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MacRae,  J. :  We  had  occasion,  at  the  last  Term,  in  the 
ELrpre^is  Co,  v.  Railroad  Co.,  Ill  N.  C,  463,  to  consider  the 
scope  and  purpose  of  the  Railroad  Commission  Act,  ch. 
320,  Acts  of  1891,  and  to  remark  upon  the  failure  of  the 
act  to  define  with  more  exactness  the  powers  and  duties  of 
this  important  function.  There  was  no  diflficulty,  however, 
in  reaching  the  conclusion  that  ample  authority  was  con- 
ferreil  upon  the  Commission  to  entertain  and  pass  upon 
complaints  for  violations  of  the  rules  and  regulations  respect- 
ing matters  embraced  within  section  4  of  the  act.  We 
mav  now  extend  this  conclusion  as  to  the  authoritv  of  the 
Commission  to  all  subjects  with  regard  to  which  the  act  in 
fjuestion  directs  or  empowers  them  to  make  rules  and  regu- 
lations; and  it  will  be  our  duty  to  inquire  as  to  the  extent 

of  such  authoritv  as  conferred  bv  said  act. 

•-  » 

Confining  ourselves  to  the  question  before  us — section  5 
directs  the  Commission  to  make  reasonable  and  just  rates 
of  freight  and  passenger  tariff;  reasonable  and  just  rules 
and  regulations  to  be  observed  by  all  railroad  companies 
doing  business  in  this  State,  as  to  charges  at  any  and  all 
jftations  for  the  necessary  handling  and  delivering  of  freight ; 
such  just  and  reasonable  regulations  as  may  be  necessary 
for  preventing  unjust  discrimination  in  the  transportation 
of  freight  and  passengers  on  the  railroads  in  the  State  ; 
reaj^onable  and  just  rates  of  charges  for  use  of  railroad  cars 
carrj'ing  any  and  all  kinds  of  freight  and  passengers  on 
i^id  railroad  ;  just  and  reasonable  rules  and  regulations  to 
l>e  observed  by  said  railroad  companies  to  prevent  the 
giving,  paying  or  receiving  of  any  rebate  or  bonuSj  directly 
or  indirectly,  and  from  misleading  or  deceiving  the  public 
in  any  manner  as  to  the  real  rates  charged  for  freight  or 
passengers. 

By  section  6  the  Commission  is  empowered  to  make,  con- 
jointly with  carriers  of  freight  to  and  from  points  beyond 
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the  limits  of  the  State,  special   rates  for  the  purpose  of 
developing  manufactures,  etc.,  in  the  State. 

By  section  7  it  is  required  that  they  shall  make  rates  of 
charges  for  transportation  of  passengers  and  freights  aad 
cars,  subject  to  the  right  of  appeal  to  the  Superior  Court. 
And  section  9  provides  for  such  rules  and  regulations  con- 
cerning contracts  and  agreements  between  railroad  com- 
panies as  to  freight  and  passenger  rates  as  may  then  be 
deemed  necessary  and  proper. 

Section  13  extends  the  meaning  of  the  words  "•  such  com- 
panies" and  *' railroad  companies"  to  all  corporations, 
companies  or  individuals  owning  or  operating  railroads, 
steam-boats,  canals,  express  business  and  telegraph  Zmcs. 

And  section  26  requires  the  Commission  to  make  rates 
of  charges  by  express  companies  and  fox  the  transmission 
of  messages  by  any  telegraph  line  or  lines  doing  business 
in  this  State,  and  provides  for  penalties  upon  said  compa- 
nies for  charging  higher  rates  than  those  fixed  by  the  Com- 
mission, actions  to  recover  said  penalties  to  be  brought  as 
provided  in  section  7. 

Section  10  provides  for  notice  to  railroad  companies  (and 
by  virtue  of  section  13  this  term  will  embrace  telegraph 
lines)  violating  these  rules  and  regulations,  and  for  ample 
and  full  recompense  for  the  wrong  and  injury  done  thereby, 
to  be  directed  bv  the  Commission,  and  to  be  enforced  bv 
penalties  to  be  fixed  by  the  Judge  of  the  Court  in  which 
the  action  shall  be  tried,  which  penalties  are  to  be  recovered 
bv  action  in  the  name  of  the  State. 

4. 

We  have  thus  examined  the  statute  with  a  view  to  ascer- 
tain the  powers  and  duties  of  the  Commission  as  to  the 
making  of  rules  and  regulations  and  the  enforcing  of  the 
same ;  it  was  not  necessary  to  refer  to  the  power  given  to  make 
rules  of  i)rocedure,  nor  to  consider  the  effect  of  chapter 
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498  of  the  Acts  of  1891  making  the  Coinmission  a  court  of 
record. 

It  will  be  observed  that  all  of  these  sections  are  highly 
|>enal  in  their  nature,  and  intelligent  minds  will  at  once 
mncede  that  while  it  is  our  dbty  to  interpret  the  whole  law 
in  a  fair  and  even  liberal  spirit  in  order  to  reach  its  true 
intent,  we  are  likewise  required  by  all  the  principles  of 
construction  not  to  extend  this  interpretation  beyond  the 
plain  and  evident  meaning  of  the  words  employed,  in  that 
sense*  which  w^ill  ascertain  the  policy  and  object  of  the 
Legislature. 

There  is  nothing  to  show  the  intent  of  the  statute  to  give 
to  the  Commission  power  to  prescribe  other  rules  and  regu- 
lations for  telegraph  lines  than  tliose  directed  in  section  26, 
with  regard  to  their  charges  for  the  transmission  of  mes- 
sagi^s,  as  neither  of  the  other  sections  could  be  made  to 
apply  to  telegrai)h,  even  if  the  same  had  been  specifically 
named. 

In  our  opinion,  for  any  violation  of  the  rules  prescribed 
l>y  the  Commission,  fixing  the  rates  to  be  charged  for  trans- 
mission of  messages  by  telegrai)h,  the  Commission  may 
(iiuse  notice  to  be  served  upon  the  companies  or  persons 
charged  with  such  violation.  And  upon  a  proper  hearing 
U*fore  them  under  such  procedure  as  they  may  legally  pre- 
•^•ribe,  they  may  ascertain  and  direct  ample  and  full  recom- 
I»ense  to  he  made  by  the  company,  corporation  or  person 
!«o  offending  against  said  rules,  which  recom})ense  may  be 
enforced  by  civil  action,  as  i)rescribed  in  section  10.  We 
are  not  called  upon  now  to  determine  the  effect  to  be  given 
the  findings  and  direction  of  the  (-ommission,  whether 
prima  facie  or  conclusive,  if  not  appealed  from,  in  the 
action  for  the  penalty.  It  is  enacted  in  the  proviso  attached 
to  section  29  of  the  same  act,  **  that  from  all  decisions  and 
•letenninations  arising  under  the  operation   and  enforce- 
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meiit  of  this  act  the  party  or  corporation  affected  thereby 
shall  be  entitled  to  appeal  therefrom/' 

The  complaint  alleges  no  violation  of  the  regulation, 
circular  3,  prescribing  the  rates  of  charges  for  the  transmis- 
sion of  messages  by  telegraph. 

It  therefore  does  not  state  grounds  sufficient  to  constitute 
a  cause  of  action,  because  it  is  not  alleged  that  the  acts 
complained  of  were  in  violation  of  any  rule  or  regulation 
prescribed  by  the  Commission. 

The  plaintiff',  if  he  has  a  cause  of  action,  is  left  to  his 
remedy  in  the  C-ourts  as  existing  before  the  passage  of-the 
act  which  we  have  had  under  consideration. 

Judgment  Affirmed. 


MARCl'S  TILLEY,  Administrator  of  S.  Walker,  v.  M.  C.  BlVINSetal. 

Proceedings  to  nell  Land  for  Assets  to  Pay  Debts — Bight  of 
Heir  to  Contest  Validity  of  Judgment  against  Administrator. 

In  proceedinjrs  by  an  administrator  for  leave  to  sell  land  to  nriake  assets 
to  pay  decedent's  debts,  the  heir  has  a  right  to  show  that  judg- 
ments taken  against  the  administrator  after  the  commencement  of 
the  proceedings  wcr*  wrongfully  suffered  to  be  entered  against 
him.  In  such  case  it  seems  the  judgment  creditors?  ought  to  be 
made  parties. 

Pktition  to  rehear  a  cause  decided  at  Februjiry  Term, 
1892  (110  N.  ('.,  :U3),  in  which  the  judgment  of  the  Court 
below  was  affirmed  Ibr  failure  on  the  part  of  the  appellant 
to  specifically  assign  the  errors  in  the  rulings  of  the  Court. 

The  i)rincipal  ground  of  objection  to  the  rulings  of  the 
referee,  apj)roved  by  the  Court  below,  to  which  the  petition 
for  the  rehearing  calls  attention,  was  the  refusal  of  the  ref- 
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eri^\  ill  a  proceeding  brought  by  the  plaintiff  administrator 
tu  sell  land  for  assets,  to  permit  testimony  showing  that 
judgments  taken  against  the  administrator  after  the  com- 
mencement of  the  proceedings  were  collusively  taken.  As 
will  be  seen  by  reference  to  the  report  of  the  case  on  the 
former  hearing,  the  report  and  rulings  of  the  referee  were, 
in  all  resj)ects,  confirmed,  and  defendants  appealed. 

Messrs.  Fuller  <t  Fuller,  for  plaintiffs. 
J/pj*ifi-j?.   J.   S.    Manning   and    J.    Parker,   for   defendants 
(a|>i>ellants). 

MacRae,  J. :  A  more  careful  examination  of  the  record 
in  this  case  than  was  given  it  on  the  former  hearing  (110 
N.  C\,  343)  brings  us  to  the  conclusion  that  the  appellants' 
exceptions  were  sufficiently  definite  and  should  have  been 
conj?i<lered.  Without  specifying  each  separate  exception, 
we  remand  the  cause  that  the  defendants  mav  be  allowed 
to  contest  the  existence  of  those  alleged  debts  against  the 
estate  on  which  judgments  were  taken  against  the  adminis- 
trator since  this  proceeding  was  begun  and  while  it  was 
pending. 

Ill  proceedings  under  the  Act  of  1784,  l)y  sci  fa.  against 
the  heii"s,  they  might  plead  that  the  judgment  against 
the  administrator  was  obtained  bv  fraud.  Tremble  v. 
JoncJi^  3  Mur.,  579.  .  No  change  in  principle  was  wrought 
by  the  Act  of  1847  providing  a  different  and  less  expensive 
procedure  in  obtaining  a  judgment  for  the  sale  of  land  for 
as.sets. 

It  was  held  in  l:^ieer  v.  James,  94  X.  C,  417,  that  upon 
jKftition  by  administrator  to  sell  lands  for  assets,  if  the 
ilehts  had  not  been  reduced  to  judgment,  the  heir  might 
plead  the  statute  of  limitations,  but  when  the  debt  had 
b<*en  reduced  to  judgment  the  heir  is  bound  by  the  judgment 
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uules.*?  he  could  show  that  it  was  obtained  bv  fraud  and 
oolhision. 

As  we  understand  the  case  presented  to  us,  after  thes^e 
proceedings  began  several  judgments  were  taken  before  a 
Justice  of  the  Peace  against  the  administrator,  thus  ascer- 
taining debts  which  the  defendants  say  are  not  due  and 
owing  and  which  they  aver  that  the  administrator  wrong- 
fully suffered  to  be  taken  against  him.  There  can  be  no 
reason  why  the  heirs  should  not  be  permitted  to  contest 
the  validity  of  these  judgments.  It  may  be  proper,  how- 
ever, to  make  the  judgment  creditors  parties. 

We  express  no  opinion  upon  the  merits.  As  to  judg- 
ments which  had  been  rendered  against  the  testatrix  in 
her  life-time  such  defences  onlv  can  be  made  bv  the  heii*s 
as  would  be  available  to  the  intestate  while  living.  The 
referee  ought  to  have  considered  all  proper  testimony 
offered  before  him  to  show  that  the  judgments  were  fraudu- 
lentlv  or  collusivelv  rendered  and  that  the  indebtedness 
did  not  exist. 

Error.     Petition  allowed.  Remande<l. 


BEAUFORT  (X)UXTV  LFMBEK  CO.  v.  ELIAS  DAIL. 

Asfiignment  of  Mortgage — Verbal  Release  of  Part  of  fhe 
Property — Righta  of  Purehaser  at  Foreclosure  Sale. 

B,  while  holdinjr  by  purchase  from  the  mort^gor  the  equity  of  redemp- 
tion in  the  timber  on  the  mortgaged  land  and  by  as^^ignnient  fn>ni 
the  mortgagee  the  mortgage^  on  the  land  itself,  conveyed  to  plain- 
tiff" the  equity  of  redemption  in  the  timber,  which  conveyance  wa^s 
registered  Hub.«e(juent  to  an  assignment  by  him  of  the  note  and 
mortgage  to  (',  with  whom  there  was  a  verbal  exception  of  the 
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tiiiil)er  oil  the  land.  C  assigned  the  note  and  mortgage  with  like 
verlml  exception  of  the  timber  to  I),  at  whose  instance  the  land 
wai?  sold  in  a  suit  for  foreclosure  and  the  defendant  became  the 
purchaser,  having  no  actual  notice  of  the  verbal  agreement  con- 
cerning the  timber :  Hfld,  (1 )  that  the  purchat-er  was  not  fixed  with 
constructive  notice  of  an  assignment  of  the  equity  of  redemption 
in  any  of  the  mortgaged  proi)erty  by  any  of  tht* successive  holders 
of  tlie  mortgage,  nor  was  he  compelled  to  inquire  further  than  to 
ayoertain  from  the  records,  or  from  the  mortgagor,  whether  the 
«lebt  had  been  paid  or  the  mortgixge  released  in  whole  or  in  part  to 
him  by  any  of  the  assignees  of  the  mortgage;  (2)  that  while  the 
transfer  of  the  note  after  maturity  would  have  made  it  subject  to 
tH]uities  as  between  the  mortgagor  and  the  assignees  of  the  note,  in 
this  ca.«<e  none  arises  from  that  fact  in  favor  of  the  plaintiff,  who 
purchased  the  timber  rights  subject  to  the  mortgage  under  which 
the  defendant  claims. 


Pktitiox  to  rehear  this  case  decided  at  JSej)tember  Term, 
1892,  and  reported  fully  in  111  N.  C,  120. 
The  petition  for  rehearing  was  as  follows: 
'*The  ])laintiff  petitioner  respectfully  requests  the  Court 
to  rehear  this  case  upon  the  ground  that,  in  the  hearing 
of  the  action,  the  Court  overlooked  a  material   point  or 
mattor,  to-wit:  In  the  opinion   filed   the  Court  say:  *()n 
the  other  hand  the  plaintiff  when  he  took  the  timber  rights 
from   *  B/  had   it  exercised    reasonable  care,  would   have 
as<'ertaiiied  that  the  deed  to  *B'  for  the  same  was  subject 
to  tlie  prior  mortgage  under  which  the  defendant  actually 
bought;  and,  in  that,  the  Court  say:    'Before  taking  the 
dee<l  for  the  timber  right,  reasonable  diligence  required  the 
plaintiff  to  see  that  the  release  of  the  timber   right  was 
indorsed  on  the  mortgage  or  on  the  margin  of  the  registra- 
tion   book   by  the  holder  of  the  mortgage,  the  failure  of 
which  ought  not  to  be  allowed  to  prejudice  the  defendant, 
who  has  been  guilty  of  no  default.'     Both  of  which  expres- 
.sioiis  lead  the   mind  of  your  petitioner  to  the  conclusion 
that  the  Court  has  overlooked  the  fact  that  'B'  at  the  time 
mentioned  was  owner  of  the  mortgage  and,  by  deed  of  the 
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mortgagor,  was  the  owno^  of  the  timber  at  one  and  the 
same  time ;  and  that  *  B/  so  holding  the  deed  from  the 
mortgagor  of  the  timber  and  the  mortgage  by  assignment 
from  the  mortgagee,  conveyed  by  deed  the  timber  described 
in  the  mortgage  (which  deed  was  recorded  within  a  few  days 
after  its  execution)  to  the  phiintiff,  and,  subsequently  to 
such  conveyance,  'B' assigned  the  mortgage  to  *G'  with 
notice  of  the  sale  of  the  timber  to  plaintiff.  *C'  assigns  to 
*D*  with  like  notice,  and  *!)'  brings  the  action  for  fore- 
closure. The  complaint  of  *D'  sets  out  the  successive 
assignments,  and  the  purchaser  is  bound  by  such  notice  as  is 
therein  contained  ;  and  upon  inquiry  the  registration  books 
of  the  county  would  disclose  to  him  the  fact  that  at  the 
time'B'  held  by  assignment  the  mortgage  under  which 
the  purchaser  holds,  he  had  conveyed  the  timber  standing 
on  the  land  described  in  the  mortgage  to  plaintiff,  which 
deed  had  been  dulv  recorded  as  referred  to. 

'*We  therefore  respectfully  submit  that  the  purchaser  at 
the  foreclosure  sale  under  said  mortgage  could  only  obtain 
such  title  as  the  plaintiffs  and  defendants  in  the  said  fore- 
closure  suit  had  at  the  time  of  bringing  the  suit,  and  it 
appears  from  the  pleadings  in  that  suit,  aided  by  such 
in([uirv  as  such  j)leadings  might  have  been  notice  of, 
to-wit,  the  plight  in  which  the  property  was  held  by  any 
of  the  successive  assignees  under  which  the  purchaser 
claims;  and  an  examination  of  the  record  would  have 
revealed  the  fact  that  at  the  time  of  the  assignment  by  *B/ 
the  first  assignee,  'B'  had  sold  the  timber  on  the  land,  by 
deed  duly  recorded,  to  plaintiff.  His  Honor  also  in  stating 
the  facts  says:  ** IV  conveyed  the  right  to  cut  timber  for 
al)ove  term  of  years,  as  conveyed  to  it,  while  that  deed 
discloses  the  fact  of  a  convevance  of  all  the  timber  on  the 
land  described,  without  reference  to  the  title  by  which  *B- 
held,  and  with   a  clause  of  sjwcial  warranty ;  so  that  all 
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I^ersont!  holding  umler  *B*  by  a  title  subsequent  to  the 
fonvevance  by  'B'  to  plaintiff*,  are  estopped  to  deny  plain- 
tiri,  title/ 

•'All  of  which  we  respectfully  submit,  and  file  herewith 
the  certificate  as  required  by  law. 

"OWEX  II.   GuioN, 
'^Attorney  for  Plaintiff  Petitioner.'' 

Mfxsrs.   W.  D.  Mclver  and  0.  H.  Guion,  for  petitioner. 
Mr.  ir.   \V.  Clark,  contra. 

Clark,  J.:  This  is  a  petition  to  rehear  this  case  decided 
at  the  last  tenn,  111  N.  C,  120.  The  defendant  purchased 
at  a  foreclosure  sale  made  at  the  instance  of  the  last 
ajisignee  of  the  mortgage.  The  mortgage  passed  by  assign- 
ment through  several  hand,s,  and  between  some  of  the  suc- 
cc:<sive  holders  there  was  a  verbal  agreement  that  the  mort- 
gage should  not  embrace  the  timber  right.  But  of  this  the 
ilefeudaut,  purchaser  under  the  decree  of  foreclosure,  had 
ni»  notice.  There  was  no  release  at  anv  time  of  the  mort- 
;;age  as  to  the  timber,  nor  any  payment  on  the  mortgage 
debt.  Hence  the  defendant  got  the  mortgagor's  title  by 
purchase  at  the  foreclosure  sale,  such  as  it  was  at  the  date 
the  mortgage  was  executed. 

.Subs'vHjuently  to  the  registration  of  the  mortgage  the 
mortgagor  conveyed  his  ecjuity  of  redemption  in  the  timber 
oil  the  mortgaged  land  to  B,  who  afterwards  became  one  of 
the  assignees  who  in  succession  held  the  mortgage.  While 
hoMing  both  the  mortgage  of  the  land  and  the  equity  of 
re<lemption  in  the  timber  thereon,  B  conveyed  the  ec^uity  of 
re<lemption  in  the  timber  to  the  plaintiff  herein,  but  did 
lUii  release  the  mortgage  thereon  by  any  paper  executed  to 
the  mortgagor  or  any  endorsement  on  the  registration  of 
the  mortgage. 
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Tlie  conveyance  of  the  equity  of  redemption  in  tlie  tim- 
ber to  the  plaintiff  was  registered  subsecjuently  to  the 
assignment  of  the  mortgage  to  another  in  the  line  of  suc- 
cessive holders  of  the  mortgage.  But  aside  from  that,  the 
conveyance  of  the  equity  of  redemption  in  the  timber  to 
the  plaintiff  was  not  made  by  B,  as  mortgagee,  though  at 
the  time  holding  the  mortgage,  because  as  mortgagee  B  did 
not  have  the  ecjuity  of  redemj)tion  in  the  timber.  Tlie  pur- 
chaser was  not  fixed  with  constructive  notice  of  an  assign- 
ment of  the  ecjuity  of  redemption  in  any  of  the  mortgaged 
proi)erty  by  any  of  the  succesive  holders  of  the  mortgage, 
nor  was  he  com|)elled  to  inquire,  for  they  had  no  power  to 
make  such.  All  he  was  required  to  do  was  to  ascertain 
from  the  record,  or  by  inquiry  of  the  mortgagor,  if  the 
debt  had  been  paid  or  the  mortgage  released  in  whole  or  in 
part  to  him  bv  anv  of  them.     This  thev  had  not  done. 

When  B  c(mveyed  to  plaintiff  he  happened  at  the  time 
to  be  also  holder  by  assignment  of  the  mortgage,  but  he 
could  onlv  make  a  valid  convevance  of  the  e(iuitv  of 
redemj)tion  by  virtue  of  its  having  been  conveyed  to  him 
by  the  mortgagor.  But  such  conveyance,  as  we  have  seen, 
was  made  subsecjuently  to  the  registration  of  the  mortgage 
and  subject  to  it.  This  is  the  title  which  the  plaintiff  got, 
while  the  defendant  got  the  mortgagor's  title.  The  plain- 
tiff's e(juity  was  cut  off  by  the  decree  and  sale  of  fore- 
closure. 

Nor  is  there  anything  in  the  point  tliat  the  note,  lx?iug 
transferred  after  maturity,  was  subject  to  efjuities.  That  ii? 
true  as  between  the  mortgagor  and  the  several  assignees  of 
the  mortgage  note.  It  has  no  application  to  this  easi-. 
There  were  no  etjuities  in  favor  of  the  mortgagor. 

Petition  Dismi.ssed. 
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J.  W.  PIPKIN  V.  J.  A.  GREEX,  Sheriff. 

Dismisml  of  Appeal — Be-instatement — Laches. 

1.  A  motion  to  re-instate  an  appeal  dismissed  for  failure  to  print  must  be 

made  at  the  same  Term  (Rule  30  of  the  Supreme  Court),  and  will 
only  then  be  allowed  for  good  cause  shown. 

2.  A  motion  to  re-instate  an  apj^eal  dismissed  for  failure  to  docket  the 

record  at  the  first  Term  of  this  Court  after  the  trial  below,  is 
fatally  defective  where  it  does  not  show  that  the  delay  was  with- 
out laches  on  the  part  of  the  appellant. 

This  was  a  motion  of  the  plaintiff  to  re-instate  the  appeal 
which  had  been  previously  dismissed. 

Mr.  W.  E.  MurchisoUy  for  plaintiff. 
Mr.  E.  C.  Smith,  for  defendant. 

Clark,  J. :  This  is  a  motion  made  at  September  Term, 
1892,  to  re-instate  the  appeal  which  had  been  dismissed  at 
February  Term,  1892  (110  N.  C,  462),  for  failure  to  print,  and 
al.^  for  failure  to  docket  at  the  proper  Term.  The  motion 
to  re-instate,  when  the  dismissal  is  for  failure  to  print,  must 
he  made  at  the  same  Term  (Rule  30  of  the  Supreme  Court), 
and  will  only  then  be  allowed  "for  good  cause  shown.'* 
The  motion,  therefore,  comes  too  late,  and  must  be  denied. 

The  motion,  indeed,  does  not  show  good  cause.  Ste])henH 
V.  Koonce,  106  N.  C,  255,  is  in  point.  Furthermore,  notice 
of  the  motion  to  re-instate  was  not  given  as  required  by 
Rule  30. 

Thi.s  renders  it  unnecessary  to  consider  the  other  ground 
of  dismissal — for  failure  to  docket  api)eal  at  the  next 
Term  of  this  Court  after  the  trial  below.  We  Avill  note, 
however,  that  if  this  was  caused  by  tlie  dehiy  of  the  Judge 
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to  settle  the  case  in  time,  the  appellant  should  have  dock- 
eted the  reeord  proper  and  have  asked  for  a  certiorari  Jor 
the  "ease"  at  such  first  Term  thereafter.  Pitman  v.  Kim- 
berly,  92  N.  C,  562;  Porter  v.  Jiailroad,  106  N.  (\,  478. 
Besides,  as  a  motion  to  re-instate  the  appeal  dismissed  on 
this  ground,  it  is  fiitally  defective  for  failure  to  show  that 
the  delay  to  docket  the  appeal  was  without  laches  ou  tho 
part  of  the  appellant.     Simmons  v.  Andrews,  106  N.  C,  201. 

Motion  Denied. 


THE  (TEORlfE  \V.  HELM  COMPANY  v.  C.  F.  GRIFFIN. 

Statute  of  Limitatiom — Achxoivledgnient  of  Debt — jVnr 

Promise. 

1.  A  men*  acknowledgment  of  a  debt  barred  by  tbe  statute  of  limitations, 

t bough  implying  a  promise  to  pay»  will  not  repel  the  statute;  to 
have  that  effect,  tbe  acknowledgment,  as  provided  by  section  172 
of  The  Code,  must  not  only  l)e  in  writing,  but  must  be  accompanie<i 
by  an  unconditional  promise  to  pay  the  debt. 

2.  Where  a  debtor  wrote  to  his  creditors  declining  proffered  credit 

because  he  was  unable  to  pay  what  he  already  owed  them  (which 
was  barre<l  by  the  statute),  but  exprea<*ing  his  confidence  in  his 
ability  to  jwiy  whatever  he  might  contract  for  in  the  %ture:  i/fW. 
that,  as  the  letter  contained  no  promise  to  pay  the  barred  debt,  the 
bar  of  the  statute  was  not  removed. 

Civil  action,  tried  at  October  Terra,  1892,  of  the  Supe- 
rior Court  of  Wayne  County,  before  Bryan,  J,,  ajury  trial 
being  waived. 

The  phiintiff  declared  on  an  account  for  $235.07,  dated 
November  29,  1887,  for  goods  sold  and  delivered.  The 
defendant  admitted  the  sale  and  delivery  of  the  goods  at 
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the  price  named,  but  clcDied  the  indebtedness,  and  pleaded 
the  statute  of  limitations. 

The  plaintiff  replied  a  new  promise  mad-e  to  Benjamin 
Lyon,  who,  it  was  admitted,  was  the  agent  of  the  plaintiff, 
and  to  support  such  new^promise.put  in  evidence  a  letter 
in  the  following  words  and  figures,  to-wit: 

"GoLDSBORo,  N.  C,  October  6th,  1891. 

"J/r.  Bf'uj.  Lyon,  Wihningtony  N.  C. 

*'  My  Dear  Sir  : — Your  letter  of  last  night  to  hand,  and 
iu  reply  thereto  would  say  that  I  reckon  I  might  as  well 
hold  on  awhile  in  taking  hold  of  your  snuff,  as  I  feel  quite 
a  delicacy  in  asking  your  firm  for  further  credit,  knowing 
that  I  have  been  unable  to  pay  what  I  owed  them  in  Wil- 
i^>n.  I  have  perfect  confidence  in  paying  what  bills  I  may 
contract  in  the  future,  and  am  better  able  to  do  so  now 
than  I  was  then.  Let  me  get  straight  with  the  world,  then 
I  will  ask  for  their  confidence,  but  never  till  then.  What 
confidence  is  given  me  must  be  voluntary. 

"AVith  the  highest  regards  for  you,  I  am, 

"  Yours  trulv,  C.  F.  Griffin." 

The  plaintiff,  also,  for  the  purpose  of  identifying  this  as 
the  Wilson  debt  referred  to  in  the  letter,  introduced  a  deed 
of  assignment,  made  in  Wilson,  N.  C,  l^y  the  defendant, 
dated  January  2, 1888,  in  which,  among  the  creditors  named 
to  be  paid  among  his  general  creditors,  was  the  plaintiff, 
as  follows:  "George  W^.  Helm  Co.,  Helmetta,  New  Jersej^ 
8235.07,  due  bv  account." 

The  Court,  being  of  opinion  that  the  evidence  was  not 
sufficient  to  repel  the  statute  of  limitations,  gave  judgment 
against  the  plaintiff  for  the  cost  of  the  action,  from  which 
judgment  the  plaintiff  appealed. 
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Mr.  W.  C.  Monroe,  for  plaintiff  (appellant). 
No  counsel  contra. 

Clark,  J. :  Under  the  former  statute  of  presumptions  an 
acknowledgment  of  the  non-payment  of  a  debt  coming 
within  its  operation  would  rebut  the  presumption  of  pay- 
ment arising  from  the  lapse  of  time.  But  now  we  have 
no  statute  of  presumptions.  The  CodCy  §138,  prescribes  a 
statute  of  limitations  only.  The  acknowledgment  which  is 
now  requisite  as  evidence  of  a  new  or  continuing  contract 
must  not  only  be  in  writing  {The  Cbrfc,  §172),  but  it  must 
be  an^  unconditional  promise  to  pay  the  debt.  Baies  v. 
Herren,  95  N.  C,  388;  Greenleaf  v.  Railroad,  91  N.  C,  33. 
A  mere  acknowledgment  of  the  debt,  though  implying  a 
promise  to  pay  it,  will  not  revive  it.  Riggs  v.  Roberts,  85 
N.  C,  151 ;  Faiwn  v.  Bowden,  76  X.  C,  425.  This  section 
(172)  provides  that  the  statute  is  only  waived  by  an  acknowl- 
edgment or  new  promise,  which  amounts  to  **a  new  or  con- 
tinuing contrad.^^ 

The  letter  here  relied  on  contains  no  promise  whatever, 
neither  express  nor  implied,  conditional  nor  unconditional. 
It  is  in  no  sense  a  contract.  At  the  most,  it  is  a  mere 
acknowledgment  of  the  indebtedness,  which  had  become 
barred,  but  Avithout  any  promise  to  pay  it.  The  bar  of  the 
statute  is,  therefore,  not  removed. 

Pkr  Curiam.  No  Error. 
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(^TY  OF  (iREEXSBORO  v.  W.  D.  McADOO.     • 

Pdiiion  to  Rehear — Dismissal  of  Appeal  for  Wayit  of  Assiffn- 
m?ni  of  Error — Assessment  by  City  for  Special  Benefits  to 
Abutting  Property — Statutey  repeal  of 

1.  An  appeal  from  an  adjudication  upon  an  agreed  state  of  facts  is  a  suf- 

ficient assignment  of  error  by  the  party  against  whom  the  ruling 
is  made. 

2.  The  power  to  levy  assessments  upon  owners  of  property  for  special 

and  peculiar  benefits  accruing  to  the  same  from  improvements  is 
not  inherent  in  a  public  corporation,  but  must  be  directly  con- 
ferred bv  statute. 

:i  Where  a  statute  conferring  authority  op  a  municipal  corporation  to 
make  assessments  on  property  for  special  benefits  prescribt^s  the 
mode  in  which  that  power  shall  be  exercised,  that  mode  must  be 
strictly  pursued,  except  as  to  entirely  immaterial  matters. 

4.  Repeals  of  statutes  by  implication  are  not  favored,  and  in  order  to 

give  an  act,  not  covering  the  entire  ground  of  an  earlier  one  nor 
clearly  intended  as  a  substitute  for  it,  the  effect  of  repealing  it,  the 
implication  of  an  intention  to  repeal  must  necessarily  flow  from 
the  language  used,  disclosing  an  irreconcilable  repugnancy  between 
its  provisions  and  those  of  the  earlier  law;  therefore,  where  the 
charter  of  the  city  of  Greensboro  (Private  I^ws,  18()9-'70,  ch.  122, 
as  amended  by  ch.  13,  Acts  of  1875),  relating  to  the  construction  and 
repair  of  sidewalks  and  the  assessment  upon  owners  of  abutting 
proi)erty  for  the  special  benefits  thereto,  required  that  such  bene- 
fits should  be  ascertained  by  a  committee  of  five  freeholders 
chosen  jointly  by  the  commissioners  and  the  property  owner,  and 
an  amendment  to  the  charter  wius  made  by  ch.  44,  Acts  of  1887, 
which  authorized  the  commissioners  generally  to  grade  and  lay 
out  streets,  make  local  a^senitmnitx^  etc.,  hut  provided  no  method  of 
making  the  assessment:  Hddj  that  the  latter  enactment  did  not, 
by  implication,  rejjeal  the  particular  method  prescribed  by  the 
fonner  law  of  making  assessments  as  to  sidewalks. 

5.  Inasmuch  as  ch.  219,  Acts  of  1881),  creating  a  new  charter  for  the  city  of 

<freen8boro,  provides  no  method  of  levying  si)ecial  assessments  of 
any  character,  either  for  past  or  future  improvements,  it  seems  that, 
a4«to  the  latter,  they  must  be  made  under  the  gi'neral  law  ( The  Code, 
2^W03);  but  as  the  new  charter,  after  declaring  that  all  existing  laws 
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in  conflict  with  it  are  repealed,  provides  that  Piich  rei>eal  shall  not 
"afl'ect  any  act  done  or  ritrht  accruing  or  accrued  or  establish e*L 
but  the  same  shall  remain  in  full  force,  and  be  pres?er%-e<l  an<i 
enforced  and  enjoyed,"  etc.,  the  act  dotts  not  oj)erate  to  repeal  the 
old  mode  of  assessment  for  improvements  commenced  before  the 
new  charter  took  effect,  thoujrh  not  assessetl  for  until  afterwards. 

Petition,  by  dofondant,  to  rehear  the  appeal  dismissed  at 
February  Term,  1S92,  for  hick  of  sj»ecific  assipinieiit  of 
error  in  the  ruling  of  the  Judge  below,  as  reported  in    llO 

The  cause  was  heard  below  before  Boykin,  J.,  at  Fol»ru- 
ary  Term,  1891,  of  (Uilfoki)  Superior  Court,  on  apj>eal 
from  the  Board  of  City  Aldermen  of  Greensboro,  upon  n 
case  agreed  and  facts  found  by  his  Honor.  There  \vas 
judgment  for  the  plaintiffs,  and  defendant  appealed. 

The  facts  are  sutticiently  set  out  in  the  ojnnion  of  Cliief 

Justice  8HEPHEKI). 

Afesi^rH.  L.  M.  Scott  and  ,/.  T.  Morchead,  for  petitioner. 
Me^'isrH.  DiUard  &  King  and  James  E.  Boyd,  contra. 

Shei'Meko,  C.  J. :  Upon  a  more  careful  examination  of 
the  record  we  are  of  the  opinion  that  tlie  ai)peal  in  this 
case  should  not  liave  been  dismissed  for  want  of  sufficient 
assignment  of  error  to  the  adjudication  of  the  Court  below. 
The  cases  cited  in  sui)poii  of  the  dismissal  are  not  in  point 
(110  X.  C,  430),  as  in  neither  of  them  was  the  judgment 
predicated,  as  in  this  case,  upon  a  statement  of  facts  agree<l. 

In  ChamhUe  v.  Baker,  95  X.  C,  98,  the  Court  said  :  ''The 
case  is  made  out  in  the  facts  agreed  and  submitted,  and  the 
appeal  from  the  adjudication  upon  them  is  a  sufficient 
assignment  of  error.  It  does  not,  in  this  repect,  differ  from 
a  ruling  upon  a  demurrer  to  the  complaint,  when  no  sepa- 
rate case  is  required.     In  each  case  the  question  is  as  to 
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the  plaintiff's  right  of  action  and  recovery  upon  the  facts 
apree<l/' 

In  Davenport  v.  Leary,  95  N.  C,  203,  the  Court  remarked  : 
"An  error  is  sufficiently  assigned  in  an  appeal  from  the 
ruling  as  to  the  law  upon  an  agreed  state  of  facts  by  the 
party  against  whom  the  ruling  is  made.  What  greater  par- 
ticularity can  be  rec^uired?  The  issue  is  joined  by  the 
julverse  contentions  as  to  the  law  arising  upon  the  facts, 
and  an  appeal  from  an  adverse  decision  distinctly  presents 
it  for  reviowal/' 

The  practice  as  thus  indicated  was  followed  in  Raleigh  v. 
PffHY,  110  X.  C.,  32,  which  was  tried  upon  a  statement  of 
facts  agreed,  and  in  which  there  was  no  specific  assignment 


of  error. 


The  aj)peal,  then,  being  properly  before  us,  we  will  now 
]»roc?e<l  to  a  consideration  of  the  questions  presented  by  the 
TK'ord  and  elaboratelv  areued  bv  counsel. 

In  the  case  of  Raleigh  v.  Peace,  supra,  we  had  occasion 
to  examine,  at  some  length,  into  the  principle  upon  which 
taxation  in  the  form  of  local  or  special  assessments  is 
founded,  the  source  from  which  the  authoritv  is  derived, 
the  manner  in  which  it  mav  be  exercised  and  other  matters 
relating  to  the  sulyect,  It  will  be  sufficient,  therefore,  in 
tlie  present  discussion  to  state  briefly  that  assessments  of 
this  character  *'are  made  upon  the  assumption  that  a  por- 
tion of  the  community  is  to  be  specially  and  peculiarly  bene- 
fited in  the  enhancement  of  the  value  of  property  pecu- 
liarly situated  as  regards  a  contemplated  expenditure  of 
public  funds;  and,  in  addition  to  the  general  levy,  they 
cloraand  that  special  contributions,  in  consideration  of  the ' 
•^[K^ial  benefit,  shall  be  made  by  the  persons  receiving  it." 
<.VH)lev  on  Taxation,  416. 

Such  asses.sments  are  quite  distinct  from  the  general  bur- 
<len>  imposed  for  State  and  municipal  purposes,  and  are 
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governed  by  principles  that  do  not  apply  generally.  The 
power  to  levy  them  is  not  inherent  in  any  public  corjiora- 
tion,  but  must  be  directly  conferred  by  statute.  Elliott  on 
Road  and  Streets,  370. 

'*  There  must/'  says  Judge  Cooley,  **  be  special  authority 
of  law  for  imposing  them  "  (Law  of  Taxation,  418 ;  Raleigh 
V.  PeacCj  supra),  and  this  distinguished  jurist,  together  with 
Dillon,  Desty,  Burroughs  and  other  authors,  fully  sustains 
Mr.  Elliott  in  the  following  propositions,  which  we  extract 
from  his  excellent  work  on  Roads  and  Streets,  371  :  '*  The 
power  is  purely  a  derivative  one,  and  it  is  not  only  fettered 
bv  all  the  limitations  contained  in  the  statute  which  dele- 
gates  it,  but  it  has  no  existence  beyond  the  scope  which  a 
strict  construction  will  yield.  It  is,  therefore,  always  essen- 
tial that  one  who  bases  a  claim  upon  a  local  assessment  shall 
show  the  foundation  for  his  claim  to  be  a  valid  statute,  and 
that  upon  a  strict  construction  of  that  statute  against  him 
his  claim  is  within  the  authoritv  which  the  statute  confers. 
There  is  no  elasticity  in  such  statutes,  and  it  is  beyond  the 
power  of  the  courts  to  so  stretch  them  as  to  make  them 
cover  cases  not  fullv  and  clearlv  within  their  scope.'" 

*'The  rule,  however,"  remarks  the  same  author  {avpra^ 
374),  **  does  not  so  limit  the  authority  as  to  exclude  the  nec- 
essary incidents  of  the  principal  power,  provided  that  such 
power  is  clearly  conferred.*'     Raleigh  v.  Pcojce,  supra. 

Another  principle  equally  well  established  is  that  where 
the  statute  from  which  the  authority  is  derived  prescribes 
the  mode  in  which  it  shall  be  exercised  that  mode  must, 
exeei)t  as  to  entirely  immaterial  matters,  be  strictly  pursued. 

'^  A  departure  from  any  statutory  provision  should,  as  a 
general  rule,  be  considered  as  sufficient  to  destroy  the  order 
in  all  cases  where  an  attack  is  directlv  and  seasonablv  made, 
and  the  case  is  not  affected  by  any  question  of  waiver  or 
estoppel."     Roads  and  Streets,  371 ;  2  Dillon  Mun.  Corp., 
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7«9,  note;  2  Desty  Taxation,  1241;  Cooley  Taxation,  418. 
Ill  the  case  under  consideration  the  power  to  order  the 
improvement  of  the  sidewalks  and  to  levy  assessments 
against  the  abutting  owners  to  the  extent  of  the  special 
Wnefits  conferred  is  not  denied;  but  it  is  insisted  that  there 
was,  as  applicable  to  the  present  assessment,  a  specific 
method  prescribed  by  the  plaintiff's  charter,  and  that  as 
this  method  was  not  pursued  in  several  material  particulars, 
and  as  objection  was  taken  in  apt  time,  the  assessment  is 
invalid  and  cannot  be  enforced  in  this  action. 

The  improvements  were  ordered  by  the  city  in  August, 
18KS,  and  the  work  was  completed  in  June,  1889.     In  the 
charter  of  the  city,  granted  in  1870  ( Private  Laws  1869-70, 
t.'h.  122),  there  is  no  specific  provision  authorizing  the  levying 
uf  sjK*eial  assessments,  but  in  respect  to  the  improvement 
of  sidewalks  it  was  amended  by  the  Act  of  1875,  ch.  13, 
j^-tion  1,  which  provides  as  follow^ :  *'The  owner  or  own- 
ers of  property  in  front  of  which  the  Commissioners  shall 
roust ruct,.  pave  or  repair  any  sidewalks  shall  be  chargea- 
ble and  pay  for  any  special  benefit  accruing  to  such  prop- 
erty by  reason  of  said  improvement,  and  such  property 
shall  be  l>ound  for  the  value  of  such  special  benefit,  to  be 
aj«certained  in  the  same  manner  as  herein  prescribed  for 
laying  off  streets,  including  the  right  of  api)eal.'*     In  sec- 
lion  58  of  the  charter  it  is  provided  **  that  when  any  land 
or  right  of  way  is  recjuired  by  said  city  of  Greensboro  for 
the  purj)Ose  of  opening  new  streets  or  for  other  objects 
allowed  by  its  charter,  and  for  want  of  agreement  as  to  the 
value  thereof  the  same  cannot  be  purchased,    *    *    *     the 
same  may  be  taken  at  a  valuation  to  be  made  by  five  free- 
holders of  the  city,  to  be  chosen  jointly  by  the  Commis- 
niissioiiers  and  the  party  owning  the  land,    *     *     *     and 
in  making  said  valuation  said  freeholders  after  being  duly 
!«woni     ♦      *     *     shall  take  into  consideration  the  loss  or 
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damage  which  may  accrue  to  the  owner  or  owners  in  con;*e- 
quence  of  the  land  or  right  of  way  being  surrendered,  andak) 
any  special  benefit  or  advantage  such  owner  may  receive." 
etc.  Thus  it  appears  from  the  foregoing  acts  that  a  par- 
ticular method  was  prescribed,  under  which  the  owner  was 
entitled  to  have  the  si)ecial  benefits  assessed  by  five  freehold- 
ers to  be  chosen  jointly  by  himself  and  the  Commissioner>. 
It  does  not  appear  from  the  record  that  the  persons  who 
made  the  present  assessment  were  freeholders,  and  under 
the  principle  of  construction  to  which  we  have  referred  it 
was  clearly  the  duty  of  tlie  plaintiff  in  a  proceeding  like 
this,  where  the  validitv  of  the  assessment  was  directlv 
attacked,  to  have  established  affirmativelv  the  existence  of 
so  important  a  prerequisite.  **In  an  assessment  for  a  local 
improvement  every  act  required  to  be  done  must  be  done 
or  the  assessment  will  be  void,  and  the  07ms  of  proving  such, 
performance  is  on  the  party  claiming  the  assessment  to  be 
valid.'*  2  Desty  Taxation,  1241  ;  Nichoh  v.  Bridgeport,  n 
Conn.,  189. 

Neither  does  it  appear  that  the  defendant  had  any  voice] 
in  the  apointment  of  the  Commissioners.  On  the  contniry.- 
the  record  discloses  that  he  had  no  notice  of  such  appoint- 
ment, and  that  it  was  the  act  of  the  citv  alone.  As  there 
is  nothing  which  can  reasonably  be  construed  into  a  waiver 
of  these  jiarticulars  by  the  defendant,  it  must  follow  that.] 
if  the  provisions  of  the  charter  as  amended  by  the  Act  oi 
1875  are  applicable,  the  assessment  is  invalid  and  cannot  l)e| 
sustained. 

It  is  contended  by  the  plaintiff*  that  the  above  provisions! 
were  repealed  by  the  act  of  1887,  ch.  44,  and  that  ii»geueral 
power  to  make  assessments  was  conferred  by  the  said  act  which| 
prescribes  no  method  of  levying  the  same,  but  left  this  t< 
be  supplied  by  the  city  under  its  implied  authority  to  <lo| 
everything  incidental  to  tlie  exercise  of  the  principal  jHiwerJ 
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It  has  been  truthfully  remarked  that  this  power  of  making 
<lKK.*ial  assessments  is  at  best  a  dangerous  one  to  entrust  to 
municipalities,  and  the  courts  will  be  slow,  in  the  absence 
of  a  purpose  clearly  manifested  on  the  part  of  the  Legisla- 
ture, to  construe  a  general  pow-er  of  this  character  (laconi- 
lally  expressed  "to  make  local  assessments,' '  section  7) 
into  a  rej)eal  of  certain  existing  safeguards  with  which  the 
law  has  carefullv  invested  the  citizen,  in  reference  to  an 
assessment  of  a  particular  character.  '*  Power  is  over 
•••U^ressive,  and,  under  one  specious  pretext  and  another, 
|>eri>etually  struggling  to  strengthen  its  position  and  enlarge 
its  sphere,  and  succeeds  to  a  greater  or  le^s  degree,  even 
when  surrounded  by  tlie  most  watchful  and  jealous  vigi- 
knce;  but  when  not  so  surrounded  its  strides  become  fear- 
ful and  detrimental  to  the  rights  and  interests  of  the  citizen/' 

The  Act  of  1887  provides,  among  other  things,  for  the 
issuing  of  bonds  for  the  improvement  of  the  city,  and 
further  provides  **that  the  Board  of  Commissioners  of  the 
city  of  (ireensboro  is  hereby  authorized  and  empowered  to 
erect  suitable  graded  school  buildings  in  such  part  of  the 
eity  as  they  may  select ;  to  grade  and  lay  out  streets,  to 
make  local  assessments,  to  i)rovide  water  supplies  for  the 
eitv/'  etc. 

It  must  be  observed  that  prior  to  this  act  the  city, 
under  its  charter  had  no  power  to  lew  assessments  of  anv 
character,  except  in  the  case  of  sidewalks,  and  as  to  these, 
it  had  prescribed  a  remedy.  When  the  Legislature 
extended  its  power  to  make  assessments  in  respect  to  other 
improvements,  such  as  grading  the  city  and  laying  out 
>treets,  and  failed  to  prescribe  the  mode  in  which  the  power 
wjis  to  be  exercised,  it  did  not  have  the  effect  of  working  a 
repeal  of  the  existing  method  of  assessing  benefits  as  to 
M<lewalks.  Indeed  it  is  by  no  means  certain  that  the  act 
relates  to  sidewalks  at  all,  as  it  does  not  mention  them, 
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although  it  enumerates  several  other  subjects  of  improve- 
ment. However  this  mav  be,  the  act  does  not  cover  tiie 
entire  subject-matter  of  the  old  law  in  reference  to  side- 
walks, and,  as  it  is  entirely  consistent  with  it,  the  latter  is 
not  repealed  by  implication.  Endlich  on  Interpretation  of 
Statutes,  195-228.  The  same  author  (section  210)  says  thai 
repeals  by  implication  are  not  favored  and  ''that  in 
order  to  give  an  act,  not  covering  the  entire  ground  of  an 
earlier  one,  nor  clearly  intended  as  a  substitute  for  it,  the 
effect  of  repealing  it,  the  implication  of  an  intention  to 
repeal  must  necessarily  flow  from  the  language  used,  dis- 
closing a  repugnancy  between  its  provisions  and  those  of 
the  earlier  law  so  positive  as  to  be  irreconcilable  to  any  fair, 
strict  or  liberal  construction  of  it,  which  would,  withoui 
destroying  its  intent  and  meaning,  find  for  it  a  reasonable 
field  of  operation,  preserving  at  the  same  time  the  force  of 
the  earlier  law  and  construing  both  together  in  harmony 
with  the  whole  course  of  legislation  upon  the  subject." 

Tested  by  these  principles,  it  is  entirely  clear  that  there 
was  no  repeal  of  the  particular  method  of  assessment  as  to 
side-walks.  Such  w'as  the  law  at  the  time  of  the  completion 
of  the  improvements  and  up  to  the  enactment  of  the  new 
charter,  which  went  into  effect  on  July  1,  1889.  Under 
this,  the  former  law,  the  defendant,  as  we  have  stated,  had 
the  privilege  of  having  the  special  benefits  assessed  by 
freeholders  to  be  Jointly  chosen  by  himself  and  the  plaintiff. 

The  assessment  not  having  been  made  until  after  the 
passage  of  the  Act  of  1889,  it  would  have  been  competent  for 
the  Legislature  to  have  therein  prescribed  a  different  metho<l 
of  assessment,  provided  that  no  substantial  right  would  have 
l)een  affected.  So  far  from  doing  this,  it  seems  to. have 
failed  to  provide  for  the  levying  of  special  avssessments  of 
any  character,  either  for  past  or  future  improvements,  and  as 
to  the  latter  it  api>ears  that  they  must  be  made  under  the 
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general  law.     The  Code,  §3803;    Raleigh   v.  Peace,  supra. 
The  act  (section  60)  simply  authorizes  the  city  **  to  grade, 
macadamize  and  pave  the  sidewalks,  and  to  lay  out,  change 
au(]  oi>en  new  streets,"  etc.     This  does  not  authorize  a 
sj>ecial  assessment  under  the  charter,  as  we  have  seen  that 
this  extraordinarv  power  must  be  granted  expresslv  bv  the 
Lejrislature.     The  case  of  Smith  v.  Newbem,  70  N.  C,  14, 
is  not  in  point,  as  it  did  not  relate  to  assessments  of  this 
character,  but  only  involved  the  power  of  the  city  to  con- 
tract for  the  building  of  a  market-house,  the  same  to  be 
{«id  for  in  money  raised  by  ordinary  taxation.     We  do, 
however,  find  a  provision  as  to  the  improvement  of  side- 
walks, but  this  does  not  relate  ,to  an  assessment,  but  is  a 
provision  under  the  police  power,  which  authorizes  the  city, 
in  the  event  of  the  failure  of  the  owner  after  twentv  davs* 
notice  to  pave  his  sidewalk,  to  have  the  work  done  at  the 
sole  expense  of  the  owner,  the  same  to  be  a  lien  upon  the 
property.     It  can  hardly  be  contended,  therefore,  that  the 
assessment  in  question  was  made  according  to  any  method 
{prescribed  in  the  new  charter,  as  none  is  therein  provided ; 
nor  can  it  be  sustained  under  the  provision  as  to  the  im- 
|»rovement  of  sidewalks,  as  we  have  seen  that  this  has 
nothing  to  do  with   an  assessment.     Even  if  it  could  be 
considered  as  such,  it  could  not  avail  the  plaintiff,  as  the 
defendant  was  not  required  to  pave  his  sidewalk,  and  the 
city  could  only  do  so  upon  his  failure  to  comply  upon 
notice. 

In  passing,  in  order  to  avoid  confusion,  we  will  add  that 
in  Raleigh  v.  Peace,  supra,  the  improvements  were  made  to 
the  streets  and  not  to  the  sidewalks,  and  the  case  turned 
Ufion  the  validity  of  the  assessment. 

We  have  discussed  the  provisions  of  this  last  act  (Act  of 
1X89)  for  the  purpose  of  showing  that  they  do  not  conflict 
in  any  manner  with  the  method  of  assessment  prescribed 
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by  the  previous  law  under  which  the  improvements  were 
ordered  and  completed.  We  are  unable  to  see  how  a  sub- 
sequent statute  which  prescribes  no  remedj'  whatever  can, 
in  the  absence  of  a  clearly  expressed  intention  to  do  so,  have 
the  effect  of  repealing  a  particular  remedy  prescribed  by 
a  former  statute.  As  we  have  said,  it  is  competent  for  the 
Legislature  in  all  cases  to  change  the  remedy  to  a  qualified 
extent,  but  in  this  instance  it  has  not  attempted  to  do  so 
either  by  express  provision  or  impliedly  by  the  substitution 
of  a  new  one.  Statutes  may  be  repealed  either  by  implica- 
tion or  by  express  enactment.  We  have  seen  that  upon  no 
principle  was  there  a  repeal  of  the  prior  statute  by  impli- 
cation. 

Was  it  repealed  by  the  express  provisions  of  the  new 
diarter? 

There  is  no  provision  in  respect  to  past  improvements  and 
therefore  no  distinction  as  to  them  is  made  between  the 
right  and  the  remedy.  It  was,  it  seems,  so  far  as  the  city  is 
concerned,  coni|)etent  for  the  Legislature  to  have  taken  away 
its  •*  imperfect  right '^  to  havp  any  assessment  whatever,  and 
we  are  unable  to  discover  from  the  language  used  any  reason 
for  holding  that  the  remedy  w^as  destroyed  which  does  not 
eijually  apply  to  the  annihilation  of  the  right  itself.  It  is 
"a  sound  rule  of  construction  that  a  statute  should  have  a 
prospective  operation  only,  unless  its  terms  show  clearly  a 
legislative  intention  that  it  should  operate  retrospectively.*' 
Coolev  Const.  Lim,,  455.  »Such  an  intention  should  be 
**  expressed  by  clear  and  positive  command,  or  be  inferrcMl 
by  necessary,  unequivocal  and  unavoidable  implication  from 
the  words  of  the  statute  taken  bv  themselves  and  in  con- 
nection  with  the  subject-matter,  and  the  occasion  of  the 
enactment,  admitting  of  no  reasonable  doubt."  Endlich, 
supra,  271. 
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In  view  of  tliese  principles  we  think  it  but  just,  both  to 
the  city  as  well  as  to  the  defendant,  that  the  new  charter, 
even  if  it  conflicted  with  the  old,  should  be  construed  as 
|>ro6})ective  only  in  its  operation.  This  conclusion  is  amply 
sustained  by  the  saving  clause  of  the  new  charter. 

After  declaring  that  said  act  shall  thenceforth  be  the 
charter  of  the  city  and  that  existing  laws  in  conflict  with 
the  same  are  repealed,  it  [)rovides  that  such  repeal  sliall 
not  '*  affect  any  act  done  or  right  accruing  or  accrued  or 
established,  *  *  *  ]^yj^i  l\^^^  stime  shall  remain  in  full 
force  and  be  preserved  and  enforced  and  enjoyed,''  etc. 
This  expressly  applies  to  the  right  **  accruing  "  or  which  had 
"accrued"  to  the  city  to  have  the  special  beneflts  assessed. 
While,  as  we  have  remarked,  it  may  have  been  compe- 
tent for  the  Legislature  to  destroy  this  right  (not  being  a 
v«?ted  one),  it  was  careful  not  to  do  so,  and  we  are  very  sure 
that  if  the  right  were  now  impeached  by  the  defendant, 
this  very  provision  would  if  necessary  be  relied  upon  for  its 
prot(.»ction.  If  the  right  continued,  why  did  not  the  sptv 
cific  remedv  continue  also?  As  we  have  seen,  there  is  no 
express  repeal  of  the  remedy,  nor  is  there  any  repeal  by 
implicittion,  as  no  new  remedy  is  prescribed.  If  it  were 
otherwise,  the  city  could  not  under  its  present  charter  make 
any  a.ssc*ssment ;  as  we  have  before  stated,  no  power  to  assess 
in  any  ca.se  is  therein  granted.  If,  then,  the  right  is  pre- 
served, it  is  fair  to  presume  that  the  Legislature  intended 
that  tlie  specific  existing  remedy  should  also  remain  in 
**fftH*t.  To  sanction  a  resort  to  imj)lied  powers  or  to  the 
undefined  methods  of  the  general  law  when  a  specific 
remedy  is  prescribed,  would  be  establishing  a  dangerous 
precedent,  and  one  which  would  destroy  all  limitations  u};on 
the  exercise  of  municipal  authority  and  be  productive  of 
incalculable  evil. 

24— Vol.  112 
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These  considerations  induce  us  to  believe  that  in  so  far  as 
it  affects  the  method  of  assessment  in  this  case  the  new 
charter  shouhl  l)c  regarded  as  prospective  only. 

We  are  therefore  of  the  opinion  that  the  assessment  now 
sought  to  be  enforced  cannot  be  sustained.  Tlio  defects, 
however,  are  not  of  a  jurisdictional  nature,  and  the  order 
dechiring  that  the  improvements  should  be  made  and  the 
abutting  owners  assessed  to  tlie  extent  of  the  special  lK*iie- 
fits  conferred  is  not  therefore  void.  The  citv  niav  now 
proceed  to  make  an  assessment  according  to  the  prescribe<l 
method.  *'  Re-assessment,"  say  sMr.  Desty,  "is  proj>er  after 
a  judicial  decision  against  the  first  proceeding,  if  bas<Ml 
upon  erroi^  and  defects  merely  '^  and  in  this  lie  is  .sustaini^l 
bv  abundant  authoritv.     Uoolev  Taxation,  2M. 

For  the  reasons  given  the  judgment  must  be  revei>ied. 

Petition  Allowed. 


a  r.  VUEKK  V.  J.  J.  NALL  AND  WIFE. 
Alteration  of  Bond  and  Mortgage,  effect  of — Feme  CoverL 

m 

\.  Where  a  hus])and,  without  the  consent  or  knowledgt*  (»f  his  wiff, 
altered  a  bond  exeeuted  by  them  by  "raising"  the  amount  iH*fort» 
(ielivery  to  and  without  the  knowledjre  of  the  oblige:  //rW,  that 
the  l)on(i  was  rendered  void  at?  to  the  wife  by  puoh  alteration. 

2.  Where  a  wife,  with  her  hunband,  executed  a  bond  and  mortga»L*  u^Min 
her  land  to  neeure  the  same,  and  the  instruments  were  entruj^te*! 
to  the  husband  for  delivery,  and  he,  without  her  knowledge'  or 
consent,  and  l)efore  delivery*  to,  and  without  the  knowledjre  of,  the 
obli^zee,  altered  the  bon<l  l)y  '*  raisinjr"  the  amount,  and  the  uiort- 
j^ijre  l)y  ''raisin<r"  the  consideration  recited  therein,  but  the 
description  of  the  debt  secured  by  the  mortage  (as  **a  et^rt^n 
bond  of  even  date,  herewith,"  etc  ),  was  not  altered:  Heltl^  tliat, 
though  such  alteration  avoided  the  bond,  it  did  not  render  the 
mortgage  void,  the  alteration  of  the  consideration  being  immate- 
rial, and  the  mortgdgi*  may  be  enforce<i  for  the  amount  of  the  <ietit 
intended  to  l>e  secured  by  the  niortgage,  notwithstanding  the 
invaliditv  of  the  Iwmd. 
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Civil.  AtTiox,  tried  before  Bryan,  J.,  at  February  Term, 
1893,  of  Chatham  Superior  Court,  for  the  foreclosure  of  a 
mortgage. 

By  consent  of  parties  a  jury  trial  was  waived,  and  his 
Honor  found  the  following  facts: 

On  the  4th  day  of  March,  1889,  the  defendants  executed 
the  bond  and  mortgage  mentioned  in  the  amended  com- 
plaint.    That  subsequent  to  the  execution  and  attestation 
of  said  bond,  and  the  acknowledgment  and  privy  exami- 
nation of  the  mortgagors,  the  bond  was  changed  so  that  it 
iras  a  promise  to  pay  four  hundred  dollars  instead  of  two 
hundre<l   dollars,  and   the  consideration  of  the  mortgage 
wa.s  changed  from  two  to  four  hundred  dollars,  and  that 
these  changes  and  alterations  were  made  without  the  knowl- 
edge or  consent  of  the  feme  defendant  or  the  plaintiff;  and 
that  after  such  execution  and  before  the  said  changes,  the 
said  bond  and  mortgage  were,  by  the  consent  of  the  feme 
dt*fen<lant,  taken  possession  of  by  the  male  defendant,  and 
^m\\^  davs  thereafter  delivered  to  C-heek.     And  the  altera- 
tions  and  changes  from  two  to  four  hundred  dollars  were 
ma<le  after  the  feme  defendant  parted  with  the  bond  and 
mortgage  and  before  their  delivery  to  the  plaintiff.     That 
the  feme  defendant  is  the  wife  of  the  male  defendant,  and 
was  at   the  time  oi"  the  execution  of  said  bond  and  mort- 
gage.     That   the  land  described  in  the  said  mortgage  was 
<*r>iiveyed  to  the  defendants  after  their  marriage,  to  them  as 
hu.shandand  wife.  Upon  these  facts  his  Honor  gave  judgment 
for  the  plaintiff  for  $200  and  interest  from  the  date  of  the 
mortgage,  and  for  sale  of  the  land.     To  this  judgment  the 
(h'fentlants  excepted,  and  from  the  same  appealed,  assigning 
for  error  that  his  Honor  held  that,  notwithstanding  the 
bon<l  and  mortgage  had   been   changed   from   two  to  four 
hundred  dollars  after  signing  and  attestaticm  of  the  bond, 
and  after  the  acknowledgment  of  the  signing  of  the  mort- 
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gage  and  the  privy  examination  of  the /emc  defendant,  and 
after  she  had  parted  with  all  control  over  them,  or  con- 
sent, yet  the  mortgage  was  valid  as  security  for  two  hun- 
dred dollars,  the  sum  for  which  said  bond  and  mort- 
gage were  given. 

Mr.  T.  B.  Woviacky  for  plaintiff. 

Mr.  Charles  E.  McLeaUy  for  defendants. 

Shkphehd,  C  J. :  As  to  the  male  defendant,  the  delivery 
of  the  bond  and  mortgage  is  admitted,  and  it  is  very  clear 
that  his  fraudulent  alterations  of  the  same  cannot  have 
the  effect  of  relieving  him  from  the  liability  innposed  by 
their  original  terms. 

As  to  the /(fmc  defendant  it  appears  from  the  admission 
in  the  pleadings  and  the  facts  found  by  his  Honor  that  she 
signed  both  of  the  above-mentioned  instruments  and  was 
privily  examined  as  to  the  execution  of  the  mortgage. 
These,  with  her  consent,  were  taken  possession  of  by  the 
male  defendant,  her  husband,  and  some  days  thereafter 
delivered  to  the  plaintiff. 

From  this  it  appears  that  the  delivery  of  the  bond  and 
mortgage,  in  their  original  form,  was  authorized  by  the 
feme  defendant,  but  as  the  alteration,  was  made  before 
actual  delivery  she  claims  that  neither  of  the  said  instru- 
nients  is  her  act  and  deed,  and  that  both  are  absohitel  v  void 
as  to  her.  The  bond  was  altered  so  as  to  read  four  hun- 
dred instead  of  two  hundrcMl  dollars,  and,  this  being  a 
material  alteration  of  the  terms  of  the  instrument  without 
the  consent  of  the  feme  defendant,  it  may  be  avoide<l  b^'^ 
her. 

The  mortgage,  however,  is  valid,  as  the  alteration  wa3 
not  a  material  one,  and  it  is  well  settled  that  *'an  alter- 
ation which  does  not  change  its  legal  effect  does   not*  in " 
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law,  amount  to  an  alteration,  and  of  course  does  not  invali- 
date it  either  at  law  or  in  equity.  1  Jones'  Mortgages, 
sec.  95;  Robertson  v.  Hay,  10  Pa.  St.,  242;  Hunt  v.  Adam^y 
6  Mass.,  ol9;  Gnrdnn^  v.  GilUland,  7  Harris,  326.  The 
only  alteration  in  the  mortgage  consisted  in  changing  the 
amount  of  the  recited  consideration  from  two  hundred  to 
four  hundred  dollars,  hut  no  change  whatever  was  made 
in  tlie  description  of  the  deht  to  be  secured  therein,  which 
debt  is  identical  with  the  bond  of  two  hundred  dollars 
mentioned  in  the  pleadings.  A  deed  is  good  although  no 
eonsidenition  is  recited  {Love  v.  HarhiUy  87  N.  C,  249,  and 
Mftsely  V.  Mosely,  Ibid.,  69),  and  it  has  also  been  decided 
that  a  recital  of  the  receipt  of  the  purchase-money  is  not 
^•oiitnictual  in  its  character.  Barhee  v.  Barbee,  108  N.  C, 
5S1.  If  the  recital  was  non-contractual  and  unnecessarv, 
a  change  in  the  amount  of  the  expressed  consideration  was 
immaterial  and  could  not  affect  the  validitv  of  the  mort- 
gafjo.  The  title  passed,  and  whatever  may  have  been  a 
recital  as  to  the  consideration,  it  could  in  no  event  atfect 
the  amount  of  the  sum  to  be  secured. 

If,  then,  the  mortgage  is  valid,  why  may  not  the  debt  be 
enforce<l  against  the  land?  In  Capehart  v.  Dettrick,  91  N.  ( -., 
344,  the  Court,  after  an  elaborate  discussion,  reached  the 
conclusion  that  in  this  State  the  mortgage  is  not  regarded 
Its  merely  subsidiary  to  the  debt,  but  is  *'a  direct  appro- 
priation of.  property  to  its  security  and  payment.''  The 
note  or  bond,  it  is  said,  is  the  personal  obligation  of  the 
debtor  and  may  be  enforced  in  a  personal  action,  while  the 
mortgage  may  be  enforced  in  a  proceeding  to  subject  the 
property  to  the  satisfaction  of  the  indebtedness.  "These 
remedies,"  continues  the  Court,  "against  the  person  and 
property  .specifically  as-signed  are  entirely  different,  and 
while  subsisting  and  concurrent,  either  may  l)e  resorted  to. 
Tli€*   los.s  of  one  does  not  of  itself  cut  off  a  resort  to  the 
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other."  This  doctrine  has  been  applied  where  tho  personal 
remedy  was  barred  by  the  statute  of  limitations  {^Capehart 
V.  Dettrick,  supra)  and  where  the  personal  liability  has  been 
extinguished  by  a  discharge  in  bankruptcy.  2  Jones' 
Mortgages,  1231;  Brown  v.  Hoover ^  77  N.  C,  40.  In  these 
instances  the  creditor  may  enforce  the  collection  of  the 
indebtedness  against  the  property  mortgaged,  and  "such 
is  also  the  case  if  the  mortgage  note  be  made  invalid  by 
alteration.'^     2  Jones'  Mort.,  1215;  18  Hun.,  10. 

The  destruction  of  the  bond  bv  the  alteration  did  not 
take  away  the  liability  of  thefenie  defendant  as  recognized 
in  the  mortgage.  Indeed,  having  pleaded  coverture,  she 
was  not  personally  liable  upon  the  bond  at  all,  and  the 
legal  obligation  was  only  imposed  by  the  executed  con- 
tract (the  mortgage),  which,  upon  being  privily  examined, 
she  was  authorized  to  make.  The  mortgage,  then,  being 
valid  and  tlie  debt  not  having  been  paid  according  to  its 
conditions,  we  think  that  the  alteration  of  the  bond  cannot 
have  the  effect  of  divesting  the  legal  title  of  the  plaintiff, 
the  mortgagee;  nor  should  it  preclude  him  from  enforc- 
ing the  collection  of  the  amount  due  him  by  subjecting 
the  property  which  has  been  specifically  appropriated  to  its 
payment. 

The  result  would  probably  be  different  had  the  obliga- 
tion been  created  by  the  l)ond  only — the  same  being  void 
ah  initio.  Affirmetl. 
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.lOHX   lU'IE  V.  ELLEN  S(M)TT. 
JtuJgmeid  on  Old  Debt — Parol  Testimony — Dower. 

m 

1.  In  an  action  to  recover  land  sold  under  execution  on  a  judgment  ren- 
<iered  by  a  Justice  of  the  Peace  and  docketed  in  the  Superior 
Conrt,  parol  testimony  was  properly  admitted  (ui)on  j)roof  or 
iL(lini8Hion  of  the  loss  of  the  original  pajK^rs)  to  prove  that  the 
n«>te  was  executed  prior  to  the  year  18<^,  when  the  homej^tead 
exemption  wa«  established. 

:i.  The*  debt  being  one  prior  to  180S,  the  defendant,  the  widow  of  the 
execution  debtor,  is  not  entitled  to  a  homestead  in  the  land  so 
w>ld,  but  the  purchaser  at  the  Sheriff's  sale  Iwcame  the  owner  and 
ij*  entitled  to  recover  the  land  sulyect  only  to  the  widow's  right  of 
dower. 

Civil  action  for  the  recovorv  of  laud,  heard  before 
iri/«rfoM,  J.,  at  November  Term,  18J)2,  of  CrMHiCRLANi) 
Superior  Court. 

The  hind  was  sold  and  conveyed  to  plaintiff  in  1884  by 
the  Sheriff' of  Cumberland  Countv  under  an  execution  which 
is«ue<l  in  1882  on  a  judgment  in  favor  of  the  j)laintiff 
against  the  deceased  husband  of  the  defendant,  rendered  by 
a  Ju^?tice  of  the  Peace  in  1878,  and  dulv  docketed  in  the 
Suf>erior  Court.  Neither  the  judgment  nor  the  Sheriff's 
deeil  showe<l  that  the  judgment  was  given  on  a  note  exe- 
cute<l  prior  to  1868. 

The  <lefendant  insisted  that  she  was  entitled  to  a  home- 
stead in  the  laud;  if  not  to  a  homestead,  then  to  dower. 

The  judgment  docket  of  the  Superior  Court  was  intro- 
dviced,  rfhowing  that  the  transcript  was  docketed  on  April 
4,  1H7:5,  the  judgment  bearing  interest  from  April  1,  1873. 
The  loss  of  the  note  and  original  j)aj)ej's  being  admitted, 
parol  evidence  was  admitted  to  prove  that  the  nf)te  was 
dat<»<I  in  1861. 
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The  Sheriff  who  sold  the  land  and  executed  the  deed  to 
the  phiintiff  testified  that  the  defendant  in  the  execution 
had  no  other  property  than  that  which  was  sold. 

The  defendant  testified  that  she  was  the  widow  of  the 
execution  debtor,  and  that  neither  he  nor  she  liad  anv 
children. 

It  being  left  to  his  Honor  to  find  the  fact^  and  deehire 
the  law  thereon,  he  found  from  the  evidence  that  the  note 
on  which  the  judgment  was  based  was  an  old  note,  exeeute<l 
in  1861 ;  that  the  execution  debtor  owned  no  other  land  at 
tlie  time  of  the  sale,  and  that  the  defendant  was  not  enti- 
tled to  a  homestead  in  the  land,  but  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  thereof,  subject  to 
the  defendant's  dower,  etc. 

From  the  judgment  rendered  the  defendant  appealed. 

Mr.  X.  W.  Raify  for  plaintiff. 

Mr.  R.  P.  Buxton,  for  defendant  (appellant). 

Cl.vrk,  J. :  It  was  competent  to  show  by  parol  testimony 
that  the  note  upon  which  the  judgment  was  rendered  (under 
which  the  hxnd  was  sold)  was  executed  prior  to  1868.  I^ail 
V.  ^ugg,  85  X.  C.,  104.  In  that  case,  as  in  this,  the  jvidg- 
ment  had  been  rendered  in  the  Justice's  Court,  but  dock- 
eted in  the  Superior  Court,  and  the  original  papers  lost. 
When  this  case  was  here  before  (107  N.  C,  181)  tliis  evi- 
dence was  rejected  because  the  witness  bv  whom  it  was 
then  offered  to  prove  this  fact  was  incompetent  under  The 
Code,  §590.  So,  also,  it  was  held  that  it  could  be  shown  by 
parol  that  the  judgment  was  rendered  on  a  debt  for  the 
purchase-money  of  the  land,  though  not  recited  in  the  judg- 
ment. Durham  v.  Wilson,  104  N.  C,  595.  In  Mohley  v. 
Griffn,  104  N.  C,  112,  it  is  held  that  if  a  Sheriff's  dwd  in 
plaintiff's  chain  of  title  is  defective  by  reason  of  the  home- 
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stead  not  having  been  laid  off  against  the  execution,  advan- 
tage eau  be  taken  of  the  defect  without  its  being  specially 
pleaded  by  the  defendant.     This  is  followed  in  Bute  v.  Scott, 
107  X.  C,  181.     This  is  not  affected  by  iJickms  v.  Long, 
109  X.  ('.,  16o,  which  simply  holds  that  in  proceedings  to 
sell  laiul  to  make  assets  a  party  claiming  a  hogiestead  who 
does  not  set  it  up  is  barred  by  the  judgment  in  tlwU  action. 
It  now  appears  that  the  judgment  was  upon  a  debt  con- 
tracted in  18G1.     The  defendant  in  the  execution  was  there- 
fore  not   entitled  to  a  homestead.     The  judgment  below 
correctly  declared  the  purchaser  the  owner  of  the  land  and 
entitled  to  recover,  subject  only  to  the  widow\s  right  of 
dower,    if  entitled  thereto  {Patton  v.  Asheville,  109  N.  C, 
HSo),  which  question  we  understand  is  not  prejudiced  by 
the  judgment.     If  so  advised  the  widow  can  take  proper 
steps  to  have  her  dower  laid  off.     Subject  to  such  possible 
action  tlie  plaintiff  is  entitled  to  his  writ  of  possession  upon 
the  judgment.     We  find  No  Error. 


*A.    I).   PrFFER  &  SONS  MANUFACTrRINCi  COMPANY  v. 

A.  F.  Ll^CAS, 

Olaiiii  mid  Delivery — Sale — Lease  Contract,  breach  of — 

Damages — Forfeiture. 

Wliere  it  appeared  that,  durinjf  the  pendency  of  an  action  of  claim 
and  delivery  to  recover  a  soda-water  machine  leaned  to  defendant, 
plaintiff  had  agreed  to  deliver  a  new  machine  to  defendant  and 
take  back  the  one  in  controversy  at  a  certain  value :  Tff!(f,  that  the 
agrt»ement  l^eing  executory,  and  not  executed,  did  not  bar  the 
further  prot^ecution  of  the  action,  and  its  breach  by  the  plaintiff 
<li<l  not  furnish  ground  for  a  proper  counter-claim,  since  it  did  not 
exist  at  the  commencement  of  the  action. 


*Ri*RWELL,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 


^ 


'K 


\^ 


378 


IN  THE  SUPREME  COURT. 


u:" 


I^FFEK  r.    LrcAs. 


2.  Tlie  measure  of  damages  to  defeiKiant  for  such  breach  was  the  differ- 
ence between  the  cost  of  a  similar  machine  purchased  by  him 
from  another  manufacturer  and  the  new  machine  which  plaintiff 
agreed  to  furnish. 

'.\.  A  contract  of  sale  conditional  upon  the  payment  of  the  purchase  price 
in  successive  installments  cannot  be  modified  or  its  legal  effects 
avoided  bv  the  fact  that  it  is  called  a  ** lease"  and  the  installmente 
are  called  '*rent";  therefore,  where  a  lease  contract  provided  that 
the  "lessee"  of  a  machine  should  pay  as  rent  $330  in  installments, 
and  on  full  payment  title  should  vest  in  him  as  owner,  but,  if  the 
installments  should  not  be  paid  in  full  as  they  bei'ame  due,  all 
payments  made  should  be  forfeited  and  the  claims  of  the  lessee  to 
the  leased  projwrty  should  be  at  an  end,  and  it  was  found  by  the 
jurv  that  all  but  seven tv  dollars  of  the  "installments"  had  been 
l>aid  by  the  lessee,  and  that  the  latter  was  entitled  to  twenty- 
six  dollars  damages  for  a  breach  of  contract  by  the  lessor :  Held^ 
that  it  would  be  inequitable  to  allow  the  "lessor"  to  take  the  prop- 
erty and  declare  all  payments  forfeited  ;  but  defendant  should  be 
allowed  a  reasonable  time  to  pay  the  balance  due  (after  deducting 
the  damages  allowed  him),  and  in  default  of  .such  payment  a  fore- 
closure sale  should  be  ordered. 


This  was  an  action  of  claim  and  delivery  brought  by 
phiiiitifts  to  recover  of  defendant  a  soda-water  machine  in 
possession  of  defendant,  tried  before  Browiij  /.,  at  January 
Term,  1892,  of  the  Superior  Court  of  New  Hanover. 

It  was  alleged  by  plaintiffs  and  admitted  by  defendant 
that  tlie  plaintiffs  delivered  the  machine  in  controversy  to 
one  S.  Eifert  bv  a  lease  contract,  which  was  dulv  made  and 
registered  in  New  Hanover  county  the  5th  of  December, 
1884,  which  is  as  follows: 

''Know  all  men  by  tlicse  presents,  That  I,  S.  Eifert,  No.  16 
South  Second  street,  of  Wilmington,  State  of  North  Caro- 
lina, have  hired,  leased  and  received  of  A.  D.  Puffer  &  Sons 
Manufacturing  Company,  of  Boston,  Commonwealth  of 
Massachusetts,  for  the  term,  to-wit,  one  year  ending  Decem- 
ber oth,  1885,  subject  to  the  conditions  herein  stated,  the 
following  described  goods  and  chattels:     One  (1)  second- 
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hand  Matthews'  No.  2  iron  set  porcelain-lined,  consisting  of 
one  (1)  generator,  two  (2)  cylinders  complete  on  frame, 
one  (1)  second-hand  bottling  table  with  syrup  pumps,  five 
(o)  svrup  cans  and  base  to  connect. 

"Manufactured  bv  the  said  A.  D.  Putter's  Sons,  and 
numbered  2. 

"And  I  do  promise  and  agree  with  the  said  A.  D.  Puffer's 
8ons,  their  representatives  and  assigns,  to  pay  them  for  the 
possession  and  reasonable  use  thereof,  for  said  term,  the 
sum  of  $330  as  rent;  to  be  paid  cash  forty  dollars,  balance 
in  the  installments  set  forth  in  the  several  obligations  given 
by  me  therefor,  as  follows :       ********* 

'*  And  it  is  provided  that  said  property  hereby  leased  is 
not  to  be  removed  from  the  premises  where  now  located, 
Xo.  16  South  Second  street,  in  said  Wilmington,  North  Caro- 
lina, nor  the  interest  of  the  lessee  under  this  lease  to  be  trans- 
ferred without  the  consent  of  said  A.  I).  Puffer's  Sons  in 
writing  thereto  first  obtained. 

"And  it  is  further  provided  that  upon  full  payment  of 
the  several  obligations  aforesaid  all  claim  and  title  to  said 
prof)erty  on  part  of  said  A.  D.  Puffer  &  Sons  Manufactur- 
ing Company  shall  cease,  and  the  whole  title  shall  vest  in 
said  lessee  as  owner.  But  upon  any  breach  of  the  provis- 
ions of  this  lease,  especially  upon  failure  by  the  said  lessee 
to  pay  the  several  obligations  or  either  of  them  as  they 
become  due  and  payable,  then  this  lease  and  any  and  all  claim 
or  right  on  the  part  of  said  lessee  under  the  same,  or  to  further 
use  and  i)ossession  of  said  property,  shall  be  therel)y  ter- 
minated, and  the  said  A.  D.  Puffer  &  Sons  Manufacturing 
Company  may  thereafter  at  any  time  enter  the  premises 
where  said  property  may  be  and  resume  possession  of  the 
same  without  process  of  law  or  let  or  hindrance  from  the 
lessee;  and  such  of  the  said  obligations  as  mature  after 
^nl  A.  D.  Puffer  &  Sons  Manufacturing  Company  have 


380 


IN  THE  SUPREME  COURT. 


PlFFEU   r.    LrCAS. 


resumed  possession  of  said  property  shall  be  taken  and 
held  to  be  void  and  returned  to  the  lessej  upon  demand. 
Said  obligations  are  not  to  be  taken  as  a  i)aynient  for  said 
ijoods  and  chattels  under  anv  law  in  anv  State,  but  onlv 
as  evidence  of  the  amount  to  be  paid  whenever  the  lessee 
should  desire  to  become  owner  of  the  property." 

It  was  admitted  that  before  this  suit  Eifert  delivered 
said  machine  to  the  defendant;  that  the  possession  of  the 
said  machine  was  demanded  of  the  defendant,  who  refused 
to  surrender  the  same. 

It  was  admitted  that  the  value  of  the  machine  described 
in  the  complaint  is  $330,  and  has  been  damaged  by  use  at 
the  rate  of  $2.50  per  month  since  August  16th,  1886,  when 
demanded  of  the  defendant  by  the  plaintiffs. 

It  is  admitted  that  Eifert  had  not  fully  paid  the  sum  in 
paper-writing  entitled  **  Lease,"  hereinbefore  set  out,  and 
that  defendant  was  in  possession  of  the  machine  describeil 
in  the  complaint,  and  that  he  refused  to  surrender  it  to  the 
plaintiff,  on  demand,  before  suit  was  brought. 

The  following  issues  were  submitted  to  the  jury: 

1.  Did- the  plaintiffs  agree  with  the  defendant,  during  the 
pendency  of  this  action,  to  deliver  a  new  machine  at  a  cer- 
tain value  and  upon  certain  terms  and  to  take  back  the 
machine  in  controversy? 

2.  Did  the  plaintiffs  deliver  the  said  new  machine,  and 
did  they  perform  their  part  of  said  contract? 

3.  What  damages  has  defendant  sustained  by  reason  of 
the  breach  of  contract  on  part  of  plaintiffs? 

4.  What  amount,  if  any,  is  due  on  the  old  machine  by 
Eifert  under  the  contract  set  out  in  the  complaint? 

Defendant  contended  and  introduced  evidence  to  prove 
that  after  the  institution  of  this  action  he  entered  into  a 
contract  with  plaintiffs  whereby  they  agreed  to  sell  him  a 
new  machine  and  to  take  the  one  which  he  boufifht  fre.ui 
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Eifert  (and  the  subject  of  the  action)  in  part  payment. 
Defendant  waj^  to  retain  the  old  until  the  new  machine  was 
shipped.  Plaintifls  subsecjuently  refused  to  ship  the  new 
machine,  and  defendant  bought  one  from  Tuft,  another 
manufacturer,  which  cost  him  $20  more  than  he  was  to  pay 
pkintilfs  for  the  new  machine.  He  paid  $300  for  repairs 
(•n  the  Tuft  machine. 

Defendant's  counsel  claimed  that  the  damages  of  the 
defendant  should  be  the  $20  difference  and  the  $300  repairs 
which  he  paid  out  for  the  Tuft  machine. 

The  Court  excluded  testimony  concerning  the  repairs, 
holding  that  the  $20  was  an  element  of  damage  under  the 
third  i.^^sue,  but  the  $300  repairs  was  not. 

The  jury 'responded  to  the  issues  as  follows:  To  the  first, 
'*Yes'^  to  the  second,  '*No'^  to  the  third,  **$26,"  and  to 
the  fourth,  '*$70." 

It  is  unnecessary  to  set  out  the  charge  of  the  Court  except 
upon  the  third  i.ssu<*.  The  defendant  asked  the  Court  to 
instruct  the  jury  as  follows: 

That  if  the  plaintiffs  made  the  contract  alleged  and  did 
not  ])erform  the  same  upon  their  part,  and  l)y  reason  of  said 
failure  the  defendant  was  deprived  of  the  $22o  interest  in 
the  ohl  machine,  allowed  by  the  plaintiffs,  the  defend- 
ant has  been  damaged  to  that  extent  as  a  i)art  of  the  dam- 
ages in  this  action.  His  Honor  refused  said  instructions. 
Defendant  excepted. 

The  Court  charged  the  jury  upon  the  third  issue,  that  the 
only  damage  the  defendant  had  sustained  by  reason  of  tlie 
breach  of  contract  with  the  plaintiffs,  if  there  was  a  breach, 
was  the  sum  of  $20,  as  shown  by  the  defendant's  own  testi- 
mony, being  the  difference  betweT?n  a  similar  machine 
actually  purchased  by  the  defendant  from  Tuft  and  tlie 
new  machine  mentioned  in  the  agreement  with  Franks. 
Defendant  excepted. 
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Defendiiiit  moved  for  a  new  trial,  on  the  grouud  that  the 
Court  misdirected  the  jury  upon  the  third  issue  ou  the 
question  of  damages.  Motion  overruled.  Defemlant 
excei)ted. 

The  defenchmt  then  moved  that  this  action  be  dismissed, 
as  the  jury  found  that  the  contraet  made  by  the  plaintiffs 
with  the  defendant  was  that  said  new  contract  should  put 
an  end  to  this  action.     Overruled.     Exception  by  defendant. 

The  defendant  further  moved  that  he  be  allowed  to  pay 
the  balance  found  by  the  jury  to  be  due,  and  relieve  himself 
of  any  forfeiture,  as  he  expressed  his  al)ility  and  wiUingness 
to  do  in  his  answer.     Overruled.     Defendant  excepted. 

Judgment  rendered  for  the  plaintiffs  for  the  possession  of 
the  machine  described  in  the  complaint,  and  $162.50  dam- 
ages for  the  detention  thereof,  and,  in  case  of  failure  to 
recover  the  machine,  then  for  the  value  thereof,  $330,  with 
interest  from  August  16,  1886,  in  lieu  of  damages,  and  the 
defendant  appealed. 

Mcfifirs.  A.  M.   Waddell  and  T.   \V.  Strange,  for  plaintiffs. 
Mr.  J.  I).  Bellamij,  Jr.,  for  defendant  (appellant). 

Clark,  J.:  The  prayer  of  defendant  for  instruction  as  to 
the  measure  of  damages  was  properly  refused,  the  damages 
asked  l)eing  too  remote,  and  the  instruction  given  in  lieu 
was  correct.  The  agreement  found  by  the  first  issue  was 
executorv,  not  executed,  and  hence  did  not  bar  the  further 
prosecution  of  the  aetion.  Indeed,  its  breach  did  not  fur- 
nish ground  for  a  proper  counter-claim  in,  this  action  since 
it  did  not  exist  "at  tlie  commencement  of  the  action." 
The  Code.  §244  (2);  Itogan  v.  Kirkland,  64  N.  C,  250;  Rey- 
nolds v.  Srnathers,  87  N.  C,  24.  But  the  plaintiff  is  not 
excepting  thereto. 
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We  think,  however,  the  Court  erred  in  refusing  the  hist 
mution.  **  Where  the  transaction  between  the  parties  is  in 
reality,  and  in  its  legal  effect,  a  contract  of  sale  conditional 
upon  the  payment  of  the  purchase  price  in  successive  install- 
ments, it  cannot  be  modified,  nor  its  legal  effects  avoided 
by  the  fact  that  they  speak  of  it  as  a  *  lease'  and  call  the 
installments  'rent.'"  3  Am.  and  Eng.  Enc,  426,  and  the 
numerous  cases  there  cited.  The  principle  applicable  is 
thus  clearly  stated  by  Davis,  J.,  in  Hervey  v.  Locomotive 
Works,  9;3  U.  S.,  004:  "It  was  evidently  not  intended  that 
this  laru:e  sum  should  be  paid  as  rent  for  the  mere  use  of 
the  engine  for  one  year.  If  so.  why  agree  to  sell  and  con- 
vey the  full  title  on  the  payment  of  the  last  installment?" 

This  view  is  in  accordance  with  well  recognized  legal  prin- 
ciples, is  .supported  by  "the  reason  of  the  thing"  and  sus- 
tained by  the  overwhelming  weight  of  authority.  Such 
contnicts  as  the  one  in  question  are  becoming  greater  in 
fre(|uency  and  general  interest.  They  are  principally  used 
in  connection  \yith  the  sale  of  sewing-machines,  pianos, 
furniture,  soda-fountains,  rolling-stock  on  railroads,  and 
the  like.  The  intent  and  agreement  clearly  expressed  tluit 
upon  the  payment  of  the  last  installment  of  so-called 
**rent"  the  thing  leased  shall  become  the  property  of  the 
lessee,  stamps  unmistakably  the  true  nature  of  the  trans- 
action. To  permit  the  so-called  "lessor"  to  resume  pos- 
session of  the  property  and  declare  all  payments  forfeited 
when  perhaps  all  but  one  may  have  been  paid,  is  contrary 
to  the  fundamental  principles  observed  in  courts  of  ecjuity. 

Among  the  very  few  cases  which  may  be  considered  as 
holding  or  intimating  a  ccmtrary  opinion  is  one  from  our 
own  Courts,  Puffer  v.  Baker,  104  N.  C,  148.  An  examina- 
tion of  that  case  shows  that  it  holds  that  the  contract  (which 
is  like  the  one  before  us)  was  "terminable  by  the  les- 
sei^s,"  and  that  upon  such  termination  the  obligaticm  of  all 
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future  notes  for  rent  became  null.  In  this  we  concur.  It 
is  as  if  upon  a  paper  which  is  on  its  face  a  deed  of  convey- 
ance with  forfeitures,  but  which  in  equity  is  a  mortgage, 
the  vendee  should  avail  himself  of  the  forfeiture  and  throw 
up  the  contract  instead  of  asking  in  equity  to  be  relieved 
of  the  forfeiture  upon  paying  the  balance,  or  for  a  sale. 
Not  asking  for  his  equity,  he  is  remitted  to  his  legal  rights. 
The  vendor  has  no  equity  to  assert,  as  he  has  his  remedy 
at  law  to  recover  the  property  on  breach  of  the  condition. 

It  is  true  that  the  decision  in  Puffer  v.  Baker,  fsiipra,  may  he 
further  construed  as  meaning  that  upon  the  failure  to  make 
any  payment,  as  it  becomes  due,  the  vendor  can  resume 
possession  of  the  property  without  any  equitable  right  in 
the  vendee  to  call  for  an  account  and  a  sale  of  the  property. 
We  hardly  think  the  Court  intended  to  go  so  far.  But  if 
that  is  a  just  construction  of  the  language  used,  the  decis- 
ion does  not  meet  with  our  concurrence.  In  Foreman  v. 
Drake,  98  N.  C,  311,  the  lessee  had  an  '* option''  and  the 
title  did  not  pass,  as  in  the  present  case,  ipso  facto  upon 
performance  of  the  conditions;  i.  e.,  on  payment  of  the  last 
installment  of  ''rent." 

The  judgment  below  should  be  modified  by  permitting 
the  defendant  in  a  reasonable  time  (to  be  stated  by  the 
Court)  to  pay  the  sum  found  to  be  due  plaintiff  after 
deducting  the  counter-claim  from  the  balance  remaining 
unpaid  of  the  purchase-money,  with  interest,  and  if  not 
then  i)aid,  a  sale  of  foreclosure  to  pay  off  such  balance  and 
the  costs  of  the  action,  the  residue,  if  any,  to  be  paid  to  the 
defendant. 

The  appellee  will  pay  the  costs  of  the  appeal. 

Error.  Modified. 
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*SARAH  HKJH  v.  CAROLINA  CENTRAL  RAILROAD  COMPANY. 

hjuri/to  Person  on  Railroad  Track — Contributory  Negligence — 
Liability  of  Railroad  Company — Defective  Record  on 

Appeal. 

1.  Where  an  eiijrineer  see**  on  the  track,  in  front  of  the  engine  which  he 
is  moving,  a  j>ereon  walking  or  t<tanding  whom  he  doee  not  know 
at  all  or  who  in  known  by  him  to  be  in  full  possession  of  his  senses 
and  £Eicultie><,  the  former  i»  justified  in  assuming,  up  to  the  last 
moment,  that  the  latter  will  step  off  the  track'  in  time  to  avoid 
injury,  and  if  such  i)erson  is  injured  the  law  imputes  it  to  his  own 
negligence  and  holds  the  railroad  company  blameless.  {Mc'Adoo 
V.  Railraid,  lOo  N.  C.,  140,  foUoiied ;  and  Deam  v.  Ra'drwid,  107 
X.  C,  HK6:  Rnlh)4'k  v.  Ra'dnynd,  ia5  N.  C,  180,  and  Clark  v.  Rail- 
riKid,  109  N.  C.,  4:U),  dMngiMied). 

t  X  record  on  ap^ieal  which  does  not  show  that  a  Sui)erior  Court  was 
o|)ened  and  held  at  all  in  the  county  from  which  the  appeal  comes 
in  fat  all  V  defective. 


A<Tiox,  tried  at  Fall  Term,   1892,  of  Bladen  Superior 
,    ^ourt,   before    WinMon^  J.     The    action    was    brought   by 
plaintiff  to  recover  damages  alleged   to  have  resulted  by 
reason  of  defendant\s  negligence.     The  following  issues  were 
*^ubmitted  to  the  iurv  by  consent: 

1.  Was  the  plaintiff  injured  by  the  negligence  of  defend- 
ant as  alleged? 

2.  Did  plaintiff  by  her  own  negligence  contribute  to  the 
injury? 

•5.  Did  plaintiff  execute  the  release  set  out  in  the 
answer? 

^'  If  plaintiff  executed  tlie  release,  did  she  understand 
the  meaning  and  effect  of  it? 

'>.  What  damage,  if  any,  is  the  plaintiff  entitled  to? 

*BrRWELL,  J.,  having?  l)ecn  of  counsel,  did  not  sit  on  the  hearing  of 
thin  cape. 
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The  plaintiff  testified  as  follows:  ''I  was  on  the  railroad 
at  Rosindale  on  Fel)riiary  4,  1891,  on  the  side-track,  and 
did  not  hear  the  engine  until  it  ran  over  my  foot.  It  had 
touched  me  before  I  heard  it  and  I  jumped  as  I  was  going 
from  the  train  ;  heard  no  whistle  or  bell.  My  right  foot 
was  crushed  and  the  doctor  cut  it  off;  was  in  bed  for  thnv 
or  four  weeks;  train  was  running  slowly  and  went  only  a 
short  distance  alter  it  struck  me.     It  was  a  freight  train.*' 

U|)on  cross-examination  plaintiff  sai*! :  "1  fii*st  s^iw  the 
train  below  the  end  of  the  switch.  It  was  then  moving  on 
the  nniin  track.  This  was  when  I  first  came  up  to  the 
railroad  crossing.  I  first  was  on  the  main  track  and  then 
got  on  the  side-track.  1  got  on  the  main  track  at  ClarkV 
store  at  Rosindale  and  went  up  the  same  a  short  distance 
to  the  pump-house;  did  not  look  back  again.  If  1  had 
looked  back  I  could  have  seen  the  engine.  It  was  a  straight 
track.  I  could  have  stej)ped  off  the  side-track.  I  was 
going  home  from  Clark's  house,  but  did  not  follow  the  tlirt 
road.  I  went  Uj)  the  railroad.  The  dirt  road  to  my  house 
crosses  the  railroad.  I  could  have  crossed  over  the  side- 
track, l)ut  did  not.  I  had  seen  the  train  below  me:  no 
trestle  on  the  road  near  Rosindale;  no  embankment:  no 
fences.  I  was  in  tlie  middle  of  the  side-track  when  the 
engine  struck  me  and  I  got  all  off  but  my  foot." 

On  re-direct  examination  she  stated:  **  I  live  a  mile 
from  Rosindale,  and  the  countv  road  leads  bv  mv  house 
to  Elizabethtown ;  no  dirt  road  near  railroad  track.  The 
doctor  came  the  night  I  was  hurt.  I  was  hurt  in  the 
morning.  He  gave  me  no  medicine  to  quiet  me.  I  could 
have  walked  along  tlie  side  of  the  railroad  at  the  point  I 
was  struck." 

Clark,  Sheriff,  a  witness  for  the  plaintiff,  testified:  ''I 
was  at  mv  store,  fiftv  or  seventv-five  vards  from  the  plain- 
tiff,  wluMi  the  accident  happened,  and  saw  her  a  little  while 
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aftenvards.  The  engine  was  running  j?lo\vly  when  it  passed 
rayjitare;  heard  no  bell  or  whistle,  but  heard  the  whistle 
blow  for  the  station  where  freight  was  put  off  that  morn- 
ing. Freight  trains  usually  go  on  main  track  until  freight 
is  put  off:  engineer  could  have  stopped  the  train  in  ten 
feet  at  the  speed  he  was  going.  It  was  up  grade  a  little  at 
that  point.  Plaintiff  was  suffering,  l)Ut  was  conscious,  and 
wanted  to  go  liome.  By  the  side  of  the  cross-ties  is  a  path 
and  a  dirt  road,  which  was  a  half  mile  out  of  her  wav 
home.  1  thuik  the  mail  train  was  at  the  tank,  and  both 
trains  blew  for  the  station.  There  was  nothing  there  to 
pr/vent  one's  seeing  the  train.  Plaintiff  could  have  crossed 
the  side-track  after  she  crossed  the  railroad  and  might  have 
jrune  along  the  side  of  the  track.  She  said  to  me  that  she 
thought  the  engine  was  on  the  straight  track  until  it 
brushed  her  and  she  jumped  and  fell,  and  that  it  was  her 
own  fault  that  caused  the  injury.  Have  known  plaintiff  for 
st*veral  vears.  She  is  neitlier  blind  nor  deaf  nor  crazv,  nor 
was  she  lame  before  receiving  the  injury.  Rosindale  is  a 
place  on  the  defendant  railroad,  where  th?re  is  located 
nothing  but  a  wood-rack  and  j)ump-house." 

James  Councill,  a  witness  for  plaintiff,  and  her  brother-in- 
law,  testified  :  "  I  went  to  see  4he  plaintiff  and  waited  on  her 
for  four  weeks.  She  suffered  pain,  and  for  three  weeks  did 
not  sleep.  The  doctor  lelt  no  medicine  for  her  to  take.  I 
told  Elmore  I  thought  it  was  plaintiff's  own  negligence  that 
caused  the  accident." 

The  plaintift*  was  recalled  and  testified  that  she  walked 
across  the  main  track  to  the  side-track,  where  she  thought 
the  train  would  not  come,  and  she  walked  on  up  the  side- 
track. It  is  needless  to  set  out  defendant's  rebutting  testi- 
inony;  it  is  not  necessary  to  the  understanding  of  the 
opinion. 
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At  the  conclusion  of  the  evidence,  the  Court  being  of 
opinion  that  plaintiff  was  not  entitled  to  recover,  directed 
the  jury  to  answer  the  second  issue,  Yes;  and  thereupon 
judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiff  appealed,  assigning  error  as  follows: 

1.  There  was  evidence  sufficient  to  justify  the  jury  in 
finding  a  verdict  for  the  plaintiff,  and  the  presiding  Judge 
should  have  submitted  it  to  the  jury. 

2.  There  being  some  evidence,  it  was  the  duty  of  the 
Judge  to  submit  it  with  proper  instructions  to  the  jury,  and 
the  failure  of  the  Judge  to  do  this  was  error. 

Messrs.  Strong  &  Stro)igy  for  plaintiff  (appellant). 
Mr.  W.  H.  Neal,  for  defendant. 

AvKKV,  J.:  This  case  is  governed  by  the  principle  laid 
down  in  McAdoo  v.  Railroad,  105  N.  C\,  140.  Where  an 
engineer  sees,  on  the  track  in  front  of  the  engine  which  he  is 
moving,  a  person  walking  or  standing,  whom  he  does  not 
know  at  all,  or  who  is  known  by  him  to  be  in  full  ix)sses- 
sion  of  his  senses  and  facuhies,  the  former  is  justified  in 
assuming,  up  to  the  last  moment,  that  the  latter  will  step  off 
the  track  in  time  to  avoid  injury,  and  if  such  person  is 
injured  the  law  imputes  it  to  his  own  negligence,  and  holds 
the  railroad  company  blameless.  Meredith  v.  Railroad,  108 
X.  (\,  016;  Norwood  \.  Railroad,  111  N.  C,  2,36. 

This  case  is  clearly  distinguishable  from  Deans  v.  Rail- 
road, 107  N.  (\,  686;  Bullock  v.  Railroad,  105  N.  C,  180, 
and  Clark  v.  Railroad,  109  X.  C,  430.  In  the  first  case 
named  the  engineer  could  by  proper  watchfulness  have 
seen  that  the  person  killed  was  lying  apparently  helpless 
across  the  track,  at  a  distance  of  half  a  mile;  in  the  second, 
the  entj:ineer  at  a  distance  of  a  thousand  vards  actually  saw 
a  man  running  on  the  track  waving  his  handkerchief  as  a 
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Mgiial  to  stop,  and  also  saw  or  might  have  seen  a  horse  and 
wagon  apparently  stalled  at  a  crossing  one  hundred  and 
fifty  yards  further  on ;  in  the  third,  the  engineer  could  have 
i<een  in  time  to  avert  injury  that  the  decedent  had  gone 
upon  a  trestle  in  his  front,  from  which  he  could  not  step  oft' 
in  time  to  avert  injury,  if  the  speed  of  the  engine  should 
not  be  diminished. 

The  failure  of  the  engineer  to  keep  a  proper  lookout  sub- 
jects the  company  to  liability  only  in  those  cases  where,  if 
he  had  seen  the  situation  of  the  injured  party,  it  would 
have  become  his  duty  to  pursue  such  a  course  of  conduct 
as  would  have  averted  it.  Whether  he  saw  the  plaintiff*  at 
a  distance  of  one  hundred  and  fiftv  vards  or  of  ten  feet,  he 
was  not  at  fault  in  acting  on  the  supposition  that  she  would 
-till  get  out  of  the  way.  It  is  not  material  whether  the 
train  wa.<  moving  fast  or  slow  in  such  a  case  as  this.  For 
present  purposes  the  relative  condition  of  the  parties  would 
have  been  the  same  had  the  engine  been  moving  fifty  miles 
au  hour  and  had  she  been  discovered  on  the  track  at  a  dis- 
tance that  would  be  traversed  in  the  same  time  that  would 
have  been  consumed  in  going  ten  feet  at  the  rate  of  ten 
miles  an  hour,  unless  additional  liabilitv  should  have  been 
incurred  by  running  so  fast  in  a  populous  town. 

If  the  plaintiff  had  looked  and  listened  for  approaching 
trains,  as  a  person  using  a  track  for  a  foot-way  should  in 
the  exercise  of  ordinarv  care  alwavs  do,  she  would  have 
seen  that  the  train,  contrary  to  the  usual  custom,  was  mov- 
ing on  the  siding.  The  facts  that  it  was  a  windy  day  and 
that  she  was  wearing  a  bonnet,  or  that  the  train  was  late, 
gave  her  no  greater  privilege  than  she  would  otherwise  have 
enjoyed  as  licensee;  but,  on  the  contrary,  should  have 
made  her  more  watchful.  yonvood  v.  Ilailroady  .sv/y>m. 
There  was  nothing  in  the  conduct  or  condition  of  the  plain- 
tiff that  impo.sed  upon  the  engineeer,  in  determining  what 
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course  he  should  pursue,  the  chity  of  departing  from  the 
usual  rule  that  the  servant  of  a  company  is  warranted  in 
expecting  licensees  or  trespassers,  apparently  sound  in 
mind  and  body  and  in  possession  of  their  senses,  to  leave 
the  track  till  it  is  too  late  to  prevent  a  collision.  Meredith 
V.  Railroad^  supra. 

The  record  is  fatallv  defective,  in  that  it  does  not  show 
that  a  Superior  Court  was  opened  and  held  for  Bladeu 
county  at  all.  Besides,  the  judgment  is  not  sent  up,  nor 
<loes  it  appear  whether  it  was  founded  upon  a*  verdict  on 
the  issues  or  a  nonsuit,  to  which  plaintiti*  submitted  on 
hearing  the  intimation  of  the  Judge.  But  it  is  an  appeal 
by  a  pauper,  and  there  may  be  some  palliative  if  not  meri- 
torious reason  for  failing  to  look  alter  the  making  up  of 
the  transcrii)t,  and,  if  not,  we  can  foresee  no  evil  from 
viewing  the  case  in  the  most  favorable  aspect  for  the  plain- 
tiff by  sup{)Osing  that  she  submitted  to  judgment  of  non- 
suit and  a))pealed.  Appeal  Dismissed. 


(\  W.  LAWSON  V.  RICHMOND  cV:  DANVILLE  RAILROAD  COM- 
PANY AND  THE  WESTERN  NORTH  CAROLINA  RAILROAD 
(M)MPANY. 

liemnvdl  of  Ca ii^va — Dlvcnie  dtizcush ip — Jarlsdktion — Order 
nf  Federal  Jadf/e — Rights  of  State  Courts. 

1.  Tlie  .\ct  of  Conprer*j<  of  1S87  as  aniended  by  that  of  1888,  which  pro- 
visos thiit  *'  where  a  suit  it?  pending  or  may  hereafter  lie  brought 
in  anv  State  Court  in  which  tliere  is  a  controversy  between  a  citi- 
zen  of  tlie  State  in  which  the  suit  is  broujiht  and  a  citizen  of 
another  State,  any  defendant,  being  such  citizen  of  another  State, 
niav  remove  sucli  suit  into  the  Circuit  Court  of  the  United  States 
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ft)r  the  proper  District,  at  any  time  before  the  trial  tliereof,  wlien 
it  Khali  be  nrnde  to  apjwar  to  waid  Circuit  Court  that  from  preju- 
ilice  or  lo«il  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  Court,"  does  not  authorize  the  removal  of  a  cause  pending 
in  a  Superior  Court  of  this  State  between  a  citizen  of  another  State 
ns  plaintiff,  and  a  n^sident  cor))oration  and  a  foreign  cor|K)Tation, 
doing  business  and  having  property  in  this  State,  as  defendants. 

1  Where  the  prerequisites  for  removal  under  the  Act  of  Congress  do  not 
exist  the  Fwleral  tribunal  has  no  jurisdiction  to  remove  or  try  a 
case,  and  where  such  ( 'ourt  makes  an  order  that  the  case  Ije  certi- 
liefl  thereto,  the  State  Court  may  decline  to  permit  the  removal. 

X  The  mere  fiMng  of  a  petition  for  removal  of  a  suit  from  the  State  to 
the  Federal  Court  does  not  work  a  tmnsfer,  but  the  suit  must  be 
r»ne  that  may  be  removed  and  the  petition  must  show  the  peti- 
tioner's right  to  demand  a  removal.  Until  these  prerequisites 
appear  the  State  Court  is  not  ousted  of  its  jurisdiction,  and  its 
orders  and  procewlings  must  be  respected. 

Motion  bv  defendant,  Richmond  &  Danville  Railroad 
Company,  heard  at  August  Term,  1892,  of  Iredkll  Supe- 
rior Court,  before  Boyk'm,  J, 

The  motion  was  that  the  Court  si^n  the  following  order: 

'*  It  api>earing  that  defendant,  the  Riehmond  &  Danville 
Railroad  Company,  has  obtained  an  order  for  the  removal 
of  thi.s  cause  into  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  North  (^andina,  all  of  which 
apj)ears  from  the  petition,  affidavits  and  bond  of  said 
defendant  and  the  order  of  said  Court  dulv  certified  to  this 
Court,  it  is  considered  and  adjudged  that  this  Court  will 
pnxteed  no  further  in  this  cause,  and  that  the  Clerk  of  this 
Court  certifv  to  said  Circuit  Court,  before  tin*  next  term 
thereof,  a  copy  of  the  record  in  this  cause." 

This  motion  was  founded  uj)()n  the  petition,  affidavits 
and  IxHid  of  said  defendant,  and  tlie  order  of  the  ('ircuit 
Court  of  the  United  States  for  the  Western  District  of  North 
Camlina. 


392 


IN  THE  SUPREME  COURT. 


Lawson  r.  Railroad. 


The  plaintiff  was  at  the  eomineiicement  of  this  action, 
and  now  is,  a  citizen  and  resident  of  tlie  State  of  Kentucky. 

The  Court  declined  to  sign  the  order,  and  made  the  fol- 
lowing entry  on  the  docket,  to-wit: 

'*The  Court  declined  to  permit  the  removal  of  this  cause 
to  the  Circuit  Court  of  the  United  States,  and  declines  to 
sign  the  order  presented  by  the  defendant.'' 

And  from  this  judgment  the  defendant,  the  Richmoml 
&  Danville  Railroad  Company,  appealed. 

The  affidavit  for  removal  of  cause  upon  whicli  the  motion 
was  founded  was  as  follows: 

*' A.  B.  Andrews,  A'ice-Presi<lent  of  the  Richmond  <t  Dan- 
ville Railroad  Company,  being  duh'  sworn,  does  say  that 
the  Richmond  &  Danville  Railroad  Company  is  one  of 
the  defendants  in  the  above  entitled  cause  which  is  now 
pending  for  trial  in  the  Superior  Court  of  Iredell  County,  in 
the  State  of  North  Carolina,  and  that  from  prejudice  and 
local  influence  the  said  defendant  shall  not  be  able  to  obtain 
justice  in  the  said  State  Court,  nor  in  any  other  State  Court 
to  which  the  said  <lefendant  may,  under  the  laws  of  the  Siiid 
State  of  North  Carolina,  have  the  right,  on  account  of  such 
prejudice  or  local  influence,  to  remove  j^aid  cause;  that  by 
the  ac'cident  which  occurred  on  the  railroad  of  this  defend- 
ant on  the  2()th  day  of  August,  1891,  and  which  is  the  basis 
of  this  action,  a  number  of  persons,  passengers  and 
employees  on  the  train  of  the  said  defendant,  were  either 
killed  or  wounded,  as  many  as  twenty-two  being  killed,  or 
having  died  from  injuries  received,  and  about  twenty-seven 
injured,  and  that  the  said  accident  was  at  a  place  called 
Bostian  Bridge,  in  the  county  of  Iredell,  in  said  State,  on 
the  date  above  mentioned  ;  that  tlie  report  of  said  accident 
was  at  once  widely  circulated,  and  many  persons  from  the 
countv  of  Iredell  came  to  witness  the  scene  of  the  accident, 
and  also  many  persons  from  the  adjoining  counties  to  Ire- 
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dell:  that  the  ilead  and  wounded  were  carried  to  Statesville, 
the  count v-site  of  Iredell  count v,   where  the  dead  bodies 
were  viewed  bv  numerous  citizens  from  the  locality,  and 
where  nianv  of  the  wounded  were  taken  into  the  houses  of 
citizens  of  said  town ;  that  great  indignation  was  expressed 
bv  numbers  of  persons  in  the  community  on  account  of  the 
great  loss  of  life  and  injuries  resulting  from  the  accident, 
ami  many  harsh  and  unjust  criticisms  were  made  upon  the 
said  defendant  and  the  alleged  careless  manner  in  which  it 
had  oj)erated  its  said  railroad  ;  many  leading  citizens  going 
»H0  far  as  to  charge  publicly  that  the  destruction  of  life  and 
injuries  to  the  persons  were  the  result  of  the  recklessness  of 
the  said  defendant  and  its  wanton  disregard  of  human 
safety  and    human   life:   that  a  newspaper  j)ublished   in 
»Statesville  called  the  Landmark,  generally  circulated  iu  the 
county  of  Iredell  and  circulating  also  widely  in  the  coun- 
ties and   localities  adjoining  and  around  Iredell  county, 
which  said  newspaper  has  great  influence  in  its  circulation, 
published  articles  adverse  to  the  said  defendant  on  account 
of  said  accident,  bitterly  arraying  the  defendant  before  the 
readers  of  said  paper  and  the  public  on  account  of  the  said 
accident,  whereby,  and  on  accoulit  of  which,  much  preju- 
dice was  aroused  against  the  said  defendant  and  which  still 
exists;  that  many  of  the  persons  killed  or  injured  in  the 
said  acci<lent  were  residents  of  the  said  county  of  Iredell 
and  the  adjoining  counties,  where  their  families,  relatives, 
friends  and  associates  reside,  all  of  whom  are  or  have  been 
active  and  zealous  in  denouncing  and  criticising  the  said 
defendant,  and  exciting  against  the  defendant  much  ill  and 
prejudicial  feeling;  that  other  newspapers  than  the  L(i)Ki- 
TOcrrX* above  named,  published  and  circulated  in  North  Caro- 
lina and  in  the  county  aforesaid,  and  the  adjoining  counties, 
have  published  and  circulated  articles  bitterly  denouncing 
the  said  defendant  on  account  of  the  said  accident,  using 
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such  expressions  as  rotteu  sills,  loose  rails,  negligent  employ- 
ees and  other  like  expressions  to  convey  to  the  public  the 
impression  that  the  said  accident  was  due  to  the  gross  and 
inexcusable  negligence  of  the  said  defendant;  that  by  rea- 
son of  these  things  a  strong  public  sentiment,  prejudicial 
to  the  defendant,  has  been  manufactured  and  matured,  so 
much  so  that  this  affiant  verily  believes  that  the  said  defend- 
ant cannot  obtain  justice  in  the  State  (,'ourts  aforesaid; 
that  a  number  of  suits  have  been  brought  in  the  State 
Courts  of  North  Carolina  upon  the  alleged  cause  of  action 
aforesaid,  there  being  as  many  as  twelve  or  fifteen  in  the 
countv  of  Iredell,  as  manv  as  ten  in  the  countv  of  Bun- 
combe  and  several  in  other  counties,  and  affiant  is  informed 
and  believes  that  the  parties  plaintiff  have  made  common 
cause  in  all  the  cases,  and  thatthev  and  their  friends  have 
been  active  in  prejudicing  the  public  mind  against  the  said 
defendant  with  a  view  of  placing  it  at  a  disadvantage  in 
trials  of  siiid  causes  in  the  Stat^  Courts." 

A  certified  co]>y  of  the  record  of  the  Circuit  Court,  show- 
ing the  petition  and  order  of  said  Court,  was  filed  in  the 
Superior  Court.  One  of  the  allegations  in  the  petition  for 
removal  was  as  follows:  *'Your  petitioner  further  shows 
that  in  said  suit  there  is  a  controversv  between  a  citizen  of 
Kejitucky  and  a  citizen  of  Virginia,  as  it  is  informed  and 
believes,  the  plaintifi"s  pleadings  in  the  action  however  not 
showing  of  what  State  the  plaintiff  is  a  resident  or  citizen. 
The  j)laintifi*  and  the  petitioner  are  citizens  of  different 
States,  and  the  controversy  between  your  petitioner,  which 
avers  that  it  was  at  the  time  of  bringing  said  suit  and  still 
is  a  citizen  of  Virginia,  and  that  this  action  is  brought  in 
the  State  of  North  Carolina.'' 

Mcsars,  A r infield  c(*  Tanier,  for  plaintiff. 

J/c.'xx/%y.  }).  Si'henck  and  F,  H,  BmheCy  for  defendants. 
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Avery,  J.:  The  right  of  removal  depends  upon  the  con- 
struction of  the  Act  of  1887  as  amended  in  1888,  the  perti- 
nent portion  of  which  is  as  follows:  '*And  where  a  suit  is 
now  pending  or  may  he  hereafter  hrought  in  any  State 
Court  in  which  there  is  a  controversy  hetween  a  citizen  of 
the  State  in   which  the  suit  is  brought  and  a  citizen  of 
another  St^ite,  any  defendant,  being  such  citizen  of  another 
State,  mav  remove  such  suit  into  the  Circuit  Court  of  the 
rnite<l  States  for  the  proper  District,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said  Cir- 
cuit Court  that  from  prejudice  or  local  influence  he  will  not 
b?  able  to  obtain  justice  in  such  vState  Court,  or  any  other 
State  Court  to  which  the  said  defendant  mav,  under  the 
laws  of  the  State,  have  a  right  on  account  of  such  p»reju- 
<lice  or  local  influence  to  remove  said  cause."     Foster's  Fed. 
Pr,  see.  386:  Malone  v.   Railroad,  33  Fed.  Reporter,  631. 
The  privilege  of  removal  on  account  of  prejudice  or  local 
influence   is  granted  to  defendants  who  are  citizens  of  a 
State  other  than  that  in  w^iich  the  suit  is  brought,  and  the 
Richmond  &  Danville  Railroad  Company  is  entitled  to  the 
i^enefits  of  its  citizenship  in  Virginia.     But  the  action  here 
i^j  brought  in  the  Superior  Court  of  North  Carolina  by  a 
citizen  of  Kentucky  against  a  resident  corporation  and  a 
foreign  corporation,  and  is   not,  therefore,  a  controversy 
"between  a  citizen  of  the  State  in  which  suit  is  brought'* 
{ind  the  citizen  of  a  State  who,  as   defendant,   seeks  to 
remove  the  cause.     A  citizen  of  a  State  (Hher  than  this 
has  sued  a  resident  corporation  in  our  State  Court,  which, 
under  our  statutes,  has  cognizance  of  such  a  suit  against 
it,  and    joins  a    non-resident    corporation    having    prop- 
erty and  conducting  business  within  the  State.     The  facts 
bring  this  case  neither  within  the  letter  nor  the  spirit  of 
the  Act  of  1888.     It  does  not  come  within  the  language  of 
the  law,  because  the  plaintiff  is  a  citizen  of  Kentucky  and 
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not  of  the  District  ill  whicli  the  action  was  brought.  Ou 
the  other  hand,  the  mischief  evidently  intended  to  be 
remedied  in  the  enactment  of  the  statute  was  the  procurt*- 
ment  of  verdicts  in  State  C'ourts  by  bringing  local  influence 
to  bear  and  engendering  prejudice  against  non-residenU< 
who  have  no  community  of  interest  with  the  jurors  of  tlie 
vicinage  and  in  favor  of  persons  who  reside  amongst  and 
are  identified  with  them.  It  will  not  be  contended  for  the 
plaintiff,  we  suppose,  that  the  fact  of  the  existence  of  local 
prejudice  or  the  exertion  of  such  influence  is  a  jurisdictional 
question,  since  it  seems  to  be  settled  that  it  is  within  the 
sound  discretion  of  the  Federal  Court,  to  which  removal  is 
asked,  to  determine  whether  sufficient  evidence  has  been 
offered  to  establish  the  truth  of  the  allegation  as  to  lo<»al 
influence  and  prejudice.  In  re  Pemuylvania  Company,  VM 
V.  S.,  451. 

It  is  conceded,  too,  that  under  the  Act  of  1888  the 
practice  as  to  removal  for  local  prejudice  differs  from 
that  where  the  application  is  founded  upon  diverse  citizen- 
ship, in  that  the  motion  in  the  one  case  must  originate  in 
tlie  Federal,  and  in  the  other  in  the  State  Courts.  Foster, 
supra,  sec.  »i86 ;  20  Am.  and  Eng.  Enc,  j).  1000,  note  2; 
Flsk  V.  Heiuiric,  142  V,  S,,  468. 

The  affidavit  filed  in  this  case  seems  to  be  sufficiently 
full  to  meet  the  requirements  of  the  more  rigid,  but  appa- 
rently more  just,  rule  adopted  in  some  of  the  circuits, 
that  the  petition  should  set  forth  specifically  the  evidence 
of  the  existence  of  local  prejudice.  Foster,  supra,  p.  o78; 
In  re  Pennsylranin  Compaiiy,  supra;  Malane  v.  Railroad, -i'^ 
Fed.  Rep.,  (^io.  If,  therefore,  the  only  contested  point  were 
whether  the  defendant  had  offered  sufficient  proof  of  the 
existence  of  local  })rejudice,  we  would  hold,  without  hesita- 
tion, that  the  plaintiff  can  contest  that  question  only  by  a 
motion  to  remand  ma<le  in  the  Federal  ('ourt. 
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The  questions  preseuted  here,  however,  are,  first,  whether 
it  was  made  to  appear  to  the  Judge  below  that  the  Circuit 
Court  of  the  United  States  would  have  jurisdiction  to  try 
the  .suit  upon  removal ;  second,  whether  on  the  failure  of  a 
[)etitioner  to  show  from  the  affidavits  and  record  the  legal 
IM)werof  the  Federal  Court,  or  where  it  appears  affirmatively 
from  inspecting  them  that  the  Court  in  which  the  action  is 
jKriiding  alone  has  cognizance,  the  State  Court  must,  without 
contesting  the  right  to  subject  litigants  to  the  delay  and 
expense  incident  to  an  appeal  to  the  Supreme  Court  of  the 
t'nited  States,  submit  to  the  usurpation  of  authority,  send 
up  the  transcript  and  await  the  action  of  the  appellate 
Court  for  redress  of  the  grievance. 

It  is  settled  bevond  all  reasonable  controversv  that  the 
Federal  trilmnals  can  take  jurisdiction  not  at  the  discre- 
tiou  of  a  Circuit  Judge,  but  upon  defendant's  adducing  not 
only  proof  satisfactory  to  such  Judge  of  the  existence  of 
local  i)rejudice  and  influence,  but  at  least  prima  facie  evi- 
dence that,  both  as  to  the  parties  and  subject-matter,  such 
Court  has  the  legal  authority  to  order  the  removal  and  take 
cognizance  of  the  suit.  In  our  case  one  of  the  plain  pre- 
requisites to  removal  is  that  the  petitioner  shall  show  by 
affidavit,  or  the  record,  that  all  of  the  plaintiffs  are  "citi- 
zens of  the  State  where  the  suit  is  brought."  '20  Am.  and 
Eng.  Enc,  p.  999  ;  Foster,  supra,  079  ;  Pike  v.  Floyd,  42  Fed. 
Kep.,  247;  Niblacic  v.  Alexander,  44  Fed.  Rep.,  300  ;  A)ider- 
*on  V.  Bowers,  43  Fed.  Kep.,  321  ;  Young  v.  Parker's  Adinin- 
i^rator,  132  T.  S.,  267;  Jefferson  v.  Driver,  117  U.  S.,  272. 

Where  cau.ses  have  been  inconsideratelv  removed  to  the 

i. 

^'ircu it  Courts  by  order  of  the  State  Courts  on  affidavits 
purporting  but  failing  to  show  diverse  citizenshij),  the 
Supreme  Court  has  invariably  remanded  them  to  the  Cir- 
cuit (V)urts,  with  directions  to  send  them  back  to  the  State 
Courts,  with  costs.     Stevens  v.  Xichols,  130  U.  S.,  230 :  Mans- 
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afield  Railroad  Companif  v,  Swa)i,  111  V.  8.,  379  :  Gibson  v. 

Bruce^  108  U.  S.,  r>rn. 

The  easo  of  Young  v.  Parker  was  removed  from  the 
State  Court  of  West  Virginia  to  the  Circuit  Court  of  the 
District  of  West  A'irginia  upon  the  ground  that  the  defend- 
ant petitioner  would  not  be  able  to  obtain  justice  on  account 
of  prejudice  and  local  influence,  and  is,  therefore,  in  point, 
except  that  it  was  a  construction  of  Revised  Statutes,  H.*^9. 
Chief  Justice  Fillek,  delivering  the  opinion  of  the  Court, 
said :  ''  It  was  and  is  essential  in  order  to  such  removal, 
where  there  are  several  i)laintiif*s,  or  several  defendants, 
tlmt  all  of  the  necessary  parties  on  the  one  side  must  be 
citizens  of  the  State  where  the  suit  is  brought,  and  all 
on  the  other  side  must  be  citizens  of  another  State  or 
States.  *  '^^  '"  It  does  not  appear  from  either  of  these 
petitions  and  affidavits,  or  elsewhere  in  the  record,  that 
diverse  citizenshij),  as  to  the  parties  therein  named,  existt^ 
at  the  time  of  the  commencement  of  the  suit,  nor  that 
diverse  citizenship  existed  between  the  complainant  and  all 
the  necessary  defendants  at  the  time  the  petition  and  affida- 
vits were  filed.  The  cause  was  not  properly  removed,  and 
the  State  Court  has  never  lost  jurisdiction.''  Stevens  v.  Xiehoh, 
supra;  Cretrove  v.  Railroad,  1*31  V.  S.,  240.  So  far  as  the 
principle  involved  in  this  appeal  is  affected,  the  only  change 
made  bv  tlie  Act  of  1887,  as  amended  bv  the  Act  of  1888, 
was  to  limit  the  right  of  removal  to  the  defendants  and  to 
require  additional  allegations  in  the  petition  or  attidavit. 
20  Am.  and  Eng.  Enc,  999:  Tullock  v.  Webster,  40  Fed. 
Rep.,  706. 

Since,  therefore,  the  defendant  sets  forth  in  its  petition 
the  fact  that  the  plaintiff  is  a  citizen  of  Kentucky,  and  it 
appears  from  the  statement  of  case  on  appeal  that  "  the 
plaintiff  was  at  the  commencement  of  this  action  and  now 
is  a  citizen  and   resident  of  the  State  of  Kentuckv,"  it  is 
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clear  uot  onlv  that  the  defendant  has  failed  to  show  aflinna- 

m 

lively  what  is  essential  to  give  the  Federal  Court  power 
to  remove  and  trv,  but  that  in  fact  the  Federal  Court  has 
never  had  and  the  State  Court  has  never  been  ousted  of 
the  jurisdiction  to  hear  and  determine  the  cause.  The 
State 'Court  is  not  bound  to  stay  proceedings;  nor  are  its 
onlers  void  except  where  the  Circuit  Court  of  the  United 
States  has  rightfully  assumed  cognizance.  The  Supreme 
Court  of  the  I'nited  States  has  rej)eatedly  held,  in  that  class 
of  cases  where  the  affidavit  for  removal  must  be  filed  in  the 
State  Courts,  that  after  the  requisite  bond  and  affidavit  are 
fileil  *'  in  a  suit  that  is  removable,  the  State  Court  is  abso- 
lutely divested  of  jurisdiction  and  its  subsequent  orders 
are  com7»  nonjiidice,  unless  its  jurisdiction  be  in  some  form 
restored.''  Steamship  Co.  v.  Tiigman,  106  U.  S.,  118;  Imur- 
ance  (\  v.  Dunn,  19  Wall.,  214  ;  Marshall  v.  Holmes,  141 
r.  S.,  .)89. 

But  in  all  these  cases  it  was  conceded,  either  directlv  or 
by  implication,  that  if  the  requisite  petition  and  bond  had 
not  l)een  filed,  the  State  Courts  would  still  have  li ad  right- 
ful cognizance  to  finally  hear  and  determine  the  cause.  In 
i%atmhip  Co.  v.  Tugman,  supra,  the  Court  (at  page  122) 
said:  **The  requirements  of  the  law  are  met  if  the  citizen- 
'^hip  of  the  parties  to  the  controversy  sought  to  be  removed 
is  shown  affirmatively  by  the  record  of  the  case."  E  con- 
rerso^  if  the  statute  recjuires,  as  a  prerequisite  to  removal, 
that  the  plaintiff  shall  be  a  citizen  of  the  State  in  \v hich 
the  suit  is  brought,  when  it  appears  of  record  that  he  is  a 
citizen  and  resident  of  a  different  State,  the  jurisdiction  of 
the  State  Court  must  remain  undisturbed,  and  its  orders 
made  in  the  exercise  of  its  rightful  authority  must  be  valid. 
In  the  earliest  case  in  which  this  doctrine  was  distinctlv 
announced,  Justice  Swayxk,  for  the  Court,  said,  in  discuss- 
ing the  question  whether  the  removal  was  made  within  the 
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time  proscribed  by  the  statute,  viz.,  before  final  trial:  "It 
is  maintained  bv  eounsel  for  the  administratrix  that  the 
order  of  removal  bv  tlie  Common  Pleas  was  erroneously 
made,  the  first  verdict  and  judgment  being  final  withiu 
the  meaning' of  the  Act  of  Congress  and  the  laws  of  Ohio. 
If  the  point  be  well  taken  the  judgment  must  be  aflirmed, 
otherwise  reversed.'' 

In  MarHhall  v.  Holmes^  supra  (cited  by  counsel  for  defend- 
ant), the  Court  said:  **  If  under  the  Act  of  Congre^  the  causae 
w(Ui  retnovahle,  then,  upon  the  filing  of  the  above  petition 
and  bond,  it  was  in  law  removed,  so  as  to  be  docketed  in 
that  Court,  notwithstanding  the  order  of  the  State  Court 
refusing  to  recognize  the  right  of  removal.*' 

In  every  case  relied  upon  it  will  appear  that  the  exelu- 
siv(>  jurisdiction  of  the  Federal  (Jourt  was  made  to  depend 
on  compliance  with  the  Act  of  (-ongress.  The  Federal 
Court  has  no  jurisdiction  till  the  State  Court  acts  on  a  sufti- 
cient  affidavit.     Hall  v.  Chattanooga,  48  Fed.  Rep.,  599. 

But  in  Stone  v.  South  Carolina,  117  C  S.,  430,  Chief  Jus- 
tice Waitk  lays  down  the  rule  for  which  the  plaintiff  con- 
tends in  very  clear  and  unmistakable  language,  when  he 
savs:  **A  State  Court  is  not  bound  to  surrender  its  juris- 
diction  of  a  suit  on  petition  for  removal  until  a  case  liaj? 
been  made,  which  on  its  face  shows  that  the  petitioner  has  a 
right  to  the  transfer.     *     *     *     jf  j^^  f^ij^  j^  ^\^\^^  jj^  has 

not  in  law  shown  to  the  Court  that  it  cannot  i)roceed  further 
with  the  suit.  Having  acquired  jurisdiction,  the  Court  may 
])rocee(l  until  it  has  been  judicially  informed  that  its  power 
over  the  cause  has  been  suspended.  The  mere  filing  of  a 
petition  for  removal  of  a  suit,  which  is  not  removable,  does 
not  work  a  transfer.  To  accomplish  this  the  suit  must  be  one 
that  nniy  be  removed  and  the  petition  must  show  a  right  in 
the  petitioner  to  demand  removal.  This  being  made  to 
ap])ear  on  record  and  the  necessary  security  having  been 
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given,  the  power  of  the  State  Court  ends  and  that  of  the  Cir- 
cuit Court  begins.''  It  is  manifest,  therefore,  that  under  this 
rule  the  case  is  still  pending  in  the  State  Court,  and  its 
orders  and  proceedings  must  be  respected  until  the  Federal 
Court  shall  make  an  order  upon  a  petition  or  record  show- 
ing at  least  jirima  facie  its  rightful  authority  to  make  it. 
Tliompson  v.  Railroad,  38  Fed.  Rep.,  673. 

The  Constitution  and  statutes  made  in  pursuance  thereof 
fix  the  bounds  of  the  concurrent  jurisdiction  of  the  Federal 
Courts  and  provide  the  machinery  for  a  transfer  where  it 
is  lawful  to  remove,  but  no  judicial  officer,  however  exalted 
his  [>osition,  has  the  power  to  invest  his  own  Court  with 
jurisdiction  not  recognized  by  law,  or  to  suspend  the  legal 
authority  which  another  (/ourt  is  rightfully  exercising. 
An  inadvertent  order  of  a  Federal  officer  cannot,  for  the 
mere  sake  of  harmonious  action  between  the  two  govern- 
ments, be  allowed  to  subject  suitors  to  needless  delay  in 
prosecuting  causes  before  the  proper  tribunal  in  a  State. 

The  ease  of  Fi^nk  v.  Hoiarie,  supra,  establishes  only  what 
has  been  admitted,  that  it  was  within  the  discretion  of  the 
Circuit  (*ourt  to  pass  upon  the  evidence  of  prejudice,  but  it 
has  no  bearing  upon  the  other  (question,  whether  the  action 
shall  be  considered  as  removed  bv  an  order  of  a  Federal 
Judge  upon  an  affidavit  plainly  insufficient  to  authorize  the 
onler. 

Ui)on  a  careful  consideration  of  the  authorities,  we  think 
there  is  No  Error. 

In  Bowleij  v.  same  defendants: 

Avery,  J. :  This  appeal  involves  precisely  the  same  ques- 
tion discussed  in  Lawson's  case,  supra,  and  for  the  reasons 
given  in  the  opinion  in  that  case  we  hold  that  there  is 

No  Error. 
26— Vol.  112 
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In  Weber  v.  same  defendants: 

AvEHY,  J.:  This  case  involves  precisely  the  same  ques- 
tion presented  in  Lawson's  case,  supra.  For  the  reasoiiiJ 
given  in  the  opinion  in  that  case  we  conclude  that  there  is 

No  Error. 

In  Moore  v.  same  defendants : 

AvEUV,  J. :  It  having  heen  agreed  that  the  decision  iu 
this  case  was  to  depend  upon  tliat  in  Lawson's  case,  supra, 
and  tlie  two  cases  involving  the  same  question,  we  conclude, 
for  the  reasons  set  fortli  in  the  o})inion  in  the  last  named 
case,  tliat  there  is  No  Error. 


DERASTUS  LEWIS  v.  R.  A.  FOARD. 

Practice — Jvdgmeni  Non  Obstante  Veredicto — Exception — 

Certiorari. 

\.  Where  an  issue  distinctly  raised  by  the  pleadings  is  submitted  to  the 
jury  without  objection,  a  motion  by  plaintiff  after  verdict  for  the 
defendant  for  judgment  on  the  pleadings  cannot  be  entertained. 

2.  In  such  cane  a  cnilorari  to  correct  the  case  on  appeal  by  having  it  to 

state  that  the  motion  for  judgment  after  verdict  was  made  on 
admissions  in  the  testimonv  of  the  d€»fendant  on  the  trial  as  well 
as  on  the  pleadings,  will  Ix'  denied  where  it  appears  that  plaintiff 
did  not  ask  for  instructions  on  that  aspect  of  the  caf?e,  nor  file 
any  exceptions  to  the  Judge's  charge. 

3.  A  motion  for  judgment  non  oh.'ttnnte  rcredicto  can  only  l)e  made  on  the 

face  of  the  pleadings. 

Civil  action  heard,  on  apj)eal  from  the  Court  of  a  Jus- 
tice of  the  Peace,  at  August  Term,  1892,  of  GriLFORD 
Superior  Court,  before  Connoi\  J.,  and  a  jurv. 

Testimony  was  introduced  by  both  parties  and  the  issues 
submitted  to  tlie  jury  under  the  charge  of  the  Court,  to 
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which  no  exception  was  made.     After  verdict  and  judg- 
ment for  the  defendant  plaintiff  appealed. 

Mr.  J.  A.  Barringer,  for  plaintiff  (appellant). 
Mr.  J.  T.  Moreheadf  for  defendant. 

Clark,  J. :  The  plaintiff,  after  verdict,  moved  for  judg- 
ment upon  the  pleadings.  This  was  properly  denied, 
because  an  issue  was  distinctlv  raised  bv  the  answer,  and 
was  submitted  to  the  jury  without  objection. 

The  plaintiff  also  moved  for  a  certiorari  to  correct  the 
ease  on  appeal  by  setting  out  that  the  motion  for  judgment 
by  plaintiff,  after  the  verdict  against  him,  was  made  "  upon 
admissions  in  the  testimony  of  the  defendant  upon  the  trial " 
as  well  as  "upon  the  pleadings."  The  plaintiff  avers  that 
the  Judge  is  willing  to  make  the  correction.  But  if  such 
correction  of  the  case  were  made  we  cannot  see  how  it  would 
benefit  the  plaintiff.  If  admissions  were  made  by  the  defend- 
ant in  his  testimony,  as  alleged,  the  plaintiff  should  have 
asked  for  instructions  upon  that  aspect  of  the  case.  He 
did  not  do  so,  nor  did  he  file  any  exceptions  to  the  charge. 
We  do  not  understand  how  he  can  get  the  benefit  of  an 
objection  for  an  omission  to  charge  by  a  motion  7ion  obstante 
veredicto.  Indeed,  that  motion  can  only  be  made  on  the 
face  of  the  pleadings.  Walker  v.  Scott,  106  N.  C,  56.  There 
was  no  exception  for  omission  to  charge,  and,  besides,  that 
is  not  ground  for  exception,  unless  there  was  a  prayer  for 
instruction  refused.  Boon  v.  Murphy,  108  N.  C,  187,  and 
other  cases  cited.  Clark's  Code  (2d  Ed.),  p.  382.  The 
motion  for  certioraH  must  be  denied,  and  the  judgment 
below  is  Affirmed. 
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*W.  H.  RUSSELL  v.  JOHN  CAMPBELL. 

Appealf  dismmal  of — Dispoml  of  Subject-matter. 

Where,  after  an  appeal  from  the  refusal  of  judgment  for  the  restitution 
of  personal  proi)erty,  the  appellant  has  come  into  possession  of 
the  property,  or  its  equivalent,  this  Court  will  not  hear  the  matter 
merely  to  adjudicate  the  costs,  but  will  dismiss  the  appeal. 

Action  of  CLAIM  AND  DELIVERY  by  plaintiff  to  recover 
possession  of  an  engine.  Defendant  replevied,  and  plaintifl' 
and  his  servants  proceeded  to  remove  the  property  (the 
defendant  being  present  and  objecting),  and  sold  and  deliv- 
ered it  to  a  ])urchaser  in  Robeson  countv.  At  Mav  Term, 
1892,  of  Ci'MBERLAND  Superior  Court  the  defendant  moved 
for  an  order  requiring  plaintiff  to  return  the  property  forth- 
with to  defendant.  His  Honor,  Boykin,  J.,  refused  to  grant 
the  same,  and  defendant  appealed. 

Upon  the  call  of  the  case  in  this  Court  it  appeareil  from 
statement  of  counsel  that  the  matter  had  been  settled, 
"  and  that  no  rights  of  parties  would  be  affected  by  the 
determination  of  this  case,  and  that  the  only  matter  involved 
is  the  costs  of  the  action.'' 

Plaintiff's  counsel  moved  to  dismiss. 

Mrss^rs.  H.  L.  Cook  and  S.  H.  MacRae,  for  plaintiff. 
Mr.  N.  W.  Bay,  for  defendant. 

Clark,  J.  :  This  was  an  appeal  from  the  refusal  of  a 
judgment  for  the  restitution  of  certain  personal  property. 
Since  the  api)eal  was  taken  the  appellant  has  come  into 
possession  of  the  property,  or  its  equivalent.     The  Court 
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will  not  hear  a  matter  merely  to  adjudicate  the  costs  when 
the  subject-matter  of  the  apppeal  has  been  disposed  of. 
State  V.  Railroad,  74  N.  C,  287 ;  Hasty  v.  Funderhurk%  89 
X.  C,  93;  Pritchard  v.  Baxter,  108  N.  C,  129. 

Appeal  Dismissed. 


J.  C.  PASS  V.  C.  C.  CRITCHER  et  al. 
Arbitration  Bond — Award — Liability  of  Surety. 

Where  a  surety  on  an  arbitration  bond  guaranteed  in  a  certain  sum  that 
one  of  the  parties  to  the  arbitration  would  in  "  all  respects  fairly 
and  fully  abide  by  the  award  to  be  made  by  the  arbitrator": 
Hetdf  that  the  bond  was  not  simply  a  guaranty  that  his  principal 
would  not  withdraw  from  the  arbitration,  but  an  obligation  to  see 
that  the  award  should  be  in  all  respects  performed,  the  liability  of 
the  surety  being  limited  to  the  sum  named  in  the  bond. 

Civil  action,  brought  by  plaintiff  against  C.  R.  and 
C.  C.  Critcher,  principals,  and  J.  A.  Long,  surety,  on  an 
arbitration  agreement  and  bond,  and  heard  before  Connor^ 
J.,  at  November  Term,  1892,  of  Person  Superior  Court,  on 
the  pleadings,  exhibits  and  admissions. 

There  was  judgment  for  the  plaintiff  and  defendants 
appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

Messrs,  W.  W.  Kitchin  and  J.    W.  Grraham,  for  plaintiff. 
Messrs.  Boone  &  Parker  and  Merritt  &  Bryant,  for  defend- 
ants (appellants). 
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Clark,  J.:  The  plaintiff  and  the  defendants,  Critcher 
Bros.,  having  agreed  to  submit  the  matters  in  dispute 
between  them  to  arbitration  and  entered  into  an*  arbitration 
bond,  the  defendant  Long  signed  the  following  guarantj': 

"As  surety  in  the  sum  of  five  hundred  dollars,  I  hereby 
guarantee  that  Critcher  Bros.,  the  parties  of  the  second  part 
in  the  foregoing  agreement,  will  in  all  respects  fairly  and 
fully  abide  by  the  award  to  be  made  by  the  arbitrator. 

"This  23d  March,  1892.  J.  A.  Long." 

The  arbitrator  made  his  award,  adjudging  that  the 
defendants,  Critcher  Bros.,  pay  the  plaintiff  $887.73.  It 
is  not  denied  that  thev  are  liable  for  the  full  amount  of  the 
award.  But  it  is  contended  that  the  defendant  Long  is  not 
liable  upon  his  guarantee  for  the  payment  of  $500,  said 
Critcher  Bros,  having  failed  to  pay  the  sura  adjudged 
against  them  or  any  part  thereof. 

If  the  guarantee  had  been  "to  abide  the  arbitration" 
there  would  have  been  some  applicability  of  the  authori- 
ties cited  in  support  of  the  contention  that  the  guaranty 
of  Long  was  merely  that  Critcher  Bros,  should  not  with- 
draw from  the  agreement  to  arbitrate  and  was  not  that 
the  award  should  be  paid.  But  the  agreement  is  not  to 
"abide,"  but  to  "abide  by,"  and  it  is  the  award  and  not 
the  submission  to  arbitration  which  is  guaranteed.  As 
the  award  is  the  consummation  and  the  end  of  the  arbi- 
tration a  guarantee  to  abide  by  the  award  cannot  mean 
merely  that  the  party  should  not  withdraw  from  the  sub- 
mission to  arbitration.  It  means  that  he  shall  abide  by, 
stand  to  and  perform  the  award.  The  guarantor  here 
carefully  limited  his  liabilty  to  $500  if  his  principals 
should  fail  to  abide  bV  the  award.  In  some  cases  the  award 
might  be  of  specific  acts  which  if  not  done  the  guarantor 
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should  pay  $500.  But  this  award  being  for  the  payment 
of  money,  it  can  only  be  performed  by  payment.  Had  the 
sum  adjudged  the  pUiintiff  been  less  than  $500  the  guarantor 
could  have  discharged  his  liability  by  paying  such  lesser 
sum.  As  it  is  more  than  $500  his  liability  is  limited  to 
that  sum  by  the  terms  of  the  guarantee. 

The  words  "abide  by"  have  a  settled  fixed  meaning. 
Webster's  International  Dictionary  says,  "  'abide,'  when  fol- 
lowed bv  *bv  '  as  *  abide  by/  means  to  stand  to;  to  conform 
to,  as  (giving  an  example)  to  'abide  by  a  decision  or  an 
award.' " 

Soule's  Synonyms  gives  as  synonomous  for  ''abide  by" 
the  words  "act  up  to,  fulfil,  discharge  (of  promises  and  the 
like)." 

Ro^et's  Thesaurus,  in  like  manner,  gives  as  synonyms  of 
"abide  by,"  "meet,  fulfil,  carry  out,  carry  into  execution, 
execute,  perform,  satisfy,  discharge." 

In  Kesler  v.  Kerns,  50  N.  C,  191,  where  the  agreement 
to  arbitrate  contained  the  words,  "the  decision  shall  be 
binding,"  the  defendant  contended,  as  in  this  case,  that 
this  was  an  obligation  to  submit  to  arbitration,  and  not  to 
perform  the  award;  but  this  Court  (Peahsox,  J.)  held  that 
it  was  an  obligation  to  perform  the  award.  In  Thomson  v. 
Deans,  59  N.  C,  22,  where  the  agreement  was  to  "abide  by 
such  lines"  as  the  arbitrators  might  decide  upon,  the  Court 
decreed  specific  performance  by  the  execution  of  deeds  of 
release  up  to  such  lines. 

In  the  present  case  the  construction  contended  for  by  the 
defendant  would  make  the  guarantee  of  the  award  value- 
less. The  other  construction  gives  it  force  and  effect.  We 
are  not  to  presume  that  the  parties  did  a  vain  thing.  By 
the  settled  rules  of  construction  if  the  paper  were  suscepti- 
ble of  two  meanings  the  Court  would  not  place  that  con- 
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struetion  upon  it  which  would  render  it  nugaton'  and 
meaningless.     Hunter  v.  Anthony^  53  N.  C,  385. 

We,  however,  are  clear  that  the  guaranty  of  the  award  haf* 
here  but  one  construction ;  i,  e.,  that  it  shall  be  in  all  resj^ects 
performed  (limiting  the  liability  of  guarantor,  if  the  award 
is  not  fully  performed,  to  $500).  To  us  the  words  used  seem 
to  leave  no  room  for  question.  We  have  only  been  thus 
explicit  out  of  deference  to  the  earnest  and  learned  argu- 
ment of  the  counsel  for  the  defendant. 

Pkk  CrRiAM.  No  Error. 


T.  A.  McNeill  et  alp.  V.  D.  D.  McBRYDE  et  als. 

Subjecting  Land  of  Deceased  Surety  on  Guardian  Bond  to  Pajf- 
ment  of  Ward's  Debt — Practice — Parties — Joinder — Petition 
to  Sell  Lands  for  Assets,  requis^ites  of. 

L  Where,  in  an  action  to  subject  the  land  of  a  deceased  surety  on  a 
guardian  l>ond  to  the  payment  of  ward's  debt,  the  amount  of  dain- 
agi*H  arising  from  a  breach  of  the  bond  is  alleged  in  the  complaint 
and  admitted  in  the  demurrer,  an  objection  that  judgment  ha?  not 
first  been  obtained  on  the  guardian  l)ond  is  untenable. 

2.  In  such  case  a  ward  can  maintain  the  action  in  his  own  name,  and  the 

joinder  of  the  State  is  a  mere  matter  of  surplusage,  and  not  a  mis- 
joinder of  different  causes  of  action. 

3.  A  jH^tition  to  subject  lands  to  sale  under  section  1437  of  The  Ctfdt  is 

defective  where  it  fails  to  set  forth  •*the  value  of  the  j^ersonal 
estate  of  the  intestate  and  the  ai)plication  thereof,"  and  for  such 
defect  it  is  demurrable. 

('iviL  ACTION,  heard,  on  demurrer,  before  Winston,  J.,  at 
October  Term,  1892,  of  Robeson  Superior  Court. 

The  defendants  appealed  from  judgment  of  the  Court 
overruling  the  demurrer. 
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The  title  of  the  cause  was  as  follows : 
"T.  A.  McNeill  and  wife,  Caroline  E.  McNeill,  in  behalf 
of  themselves  and  all  other  creditors  of  the  estate  of  A.  S. 
McKoy,  deceased,  and  State  ex  rel.  T.  A.  McNeill  and  wife, 
(an)line  E.  McNeill,  v.  J.  I).  Currie,  administrator  d,  h.  n. 
of  A.  S.  McKoy,  deceased,  D.  D.  McBrvde  (and  others,  heirs 
at  law  of  A.  S.  McKoy,  deceased*'). 
The  complaint  alleged  in  substance: 
That  at  June  Term,  1855,  of  the  Court  of  Pleas  and 
Quarter  Sessions  of  Cumberland  County,  one  J.  P.  Hodges 
qualified  as  guardian  of  the  minor  heirs  of  William  T. 
Smith,  deceased,  one  of  whom  was  the  feme  plaintiff,  and 
gave  bond  in  the  penal  sum  of  $50,000,  w^ith  one  A.  S. 
McKoy  and  Henry  Elliott  as  sureties ;  that  in  May,  1878,  a 
proceeding  by  the  plaintiff  and  other  wards  of  said  Hodges 
was  Ix^gun  before  the  Clerk  of  the  Superior  Court  of  Cum- 
l>erland  Countv  for  a  final  account  and  settlement  of  the 
guardian  estate,  and  at  May  Term,  1890,  of  the  Superior 
Court  of  said  (Cumberland  County  judgment  was  rendered 
in  favor  of  the  plaintiffs  T.  A.  McNeill  and  wife,  Caroline 
E.,  against  the  said  Hodges  for  $1,694.66,  with  interest  from 
the  29th  May,  1878;  that  said  Hodges  is  insolvent;  that 
the  feme   plaintiff,   ward    of    said    Hodges,    attained    her 
majority  in  1871,  and  in  1877  intermarried  with  the  said 
plaintiff  T.  A.  McNeill;  that  the  said  A.  S.  McKoy,  surety 
on  the  guardian  bond,  died  in  Alabama  in  1865  or  1866, 
leaving  as  his  heirs  at  law  certain  of  the  defendants,  and 
owning  certain    lands   in    Robeson    county,    particularly 
described  in  the  complaint,  and  in  1879  one  McNair  (quali- 
fied as  his  administrator,  but  died  July,  1890,  and  in  Novem- 
Wr  of  that  year  the  defendant  J.  I).  Currie  (lualified  as 
administrator  de  bonis  non ;  "  that  the  personal  estate  of  the 
."^aid  A.  S.  McKoy  is  wholly  insufficient  to  pay  his  debts 
and  costs  and  charges  of  administration  " ;  that  the  condi- 
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tion  of  tlie  guardian  bond  was  broken  by  the  failure  of 
said  Hodges  to  render  a  plain  and  true  account,  etc.,  and 
to  pay  to  the  feme  plaintiff  her  share  of  the  guardian  estate, 
and  that  the  damages  arising  from  the  said  breach  were  the 
amount  of  the  judgment  obtained  as  aforesaid. 

The  complaint  further  alleged  that  the  defendant  Currie 
failed  and  refused  to  apply  for  an  order  of  Court  to  sell 
said  Ian  is  for  assets,  etc. 

The  prayers  of  the  complaint  were  as  follows : 

**  1.  That  an  account  may  be  taken  of  what  is  due  plain- 
tiffs in  respect  to  said  debt  due  by  judgment  as  aforesaid, 
and  that  the  following  further  accounts  and  inquiries  may 
be  taken  and  made,  viz.  : 

"  2.  An  inquiry  as  to  what  real  estate  the  intestixte  was 
seized  at  the  time  of  his  death. 

"  3.  That  the  real  estate  of  the  said  intestate,  or  a  suflS- 
cient  part  thereof,  may  be  sold  under  the  order  of  this 
Court  to  pay  the  debts  of  intestate  remaining  due  and 
unpaid ;  an  account  of  the  proceeds,  rents  and  profits  of 
said  real  estate  coming  into  the  hands  of  the  defendants, 
or  anv  of  them.'' 

The  defendants  demurred  to  the  complaint,  assigning  as 
grounds — 

"1.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  T.  A.  McNeill  and  wife,  Caroline  E.,  in  behalf  of  them- 
selves and  all  other  creditors  of  the  estate  of  A.  S.  McKoy, 
are  joined  with  State  ex  rel,  T.  A.  McNeill  and  wife,  Caro- 
line E.  McNeill,  as  plaintiffs. 

"  2.  For  that  the  complaint  fails  to  state  a  cause  of  action 
in  favor  of  T.  A.  McNeill  and  wife  and  other  creditors  of 
A.  S.  McKoy  and  against  defendants. 

**  3.  For  that  it  does  not  appear  from  complaint  that 
plaintiffs  have  instituted  any  action  on  said  bond,  ascer- 
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tained  amount  of  damages  incurred  by  breach  of  same,  and 
caused  judgment  therefor  to  be  entered. 

**4.  That  the  complaint  fails,  to  show  (a)  what  amount 
or  amounts  of  assets,  if  any,  went  into  the  hands  of  John 
McXair,  former  administrator,  and  the  disposition' of  the 
same;  (6)  the  amount  of  debts  outstanding  against  estate 
of  A.  S.  McKoy ;  (c)  the  value  of  the  present  estate  of  said 
McKoy,  or  the  ages  and  residences  of  the  heirs  at  law  of 
said  McKoy.  That  this  action  may  be  dismissed  at  cost 
of  plaintiffs." 

Mr,  T.  A.  McNeill,  for  plaintiffs. 

Me»sn.  Rowland  &  McLean  and  N.  W.  Ray,  for  defendants 
(appellants). 

Shepherd,  C.  J. :  The  objection  that  the  plaintiff  Caro- 
line McNeill  cannot  subject  the  land  of  the  intestate  until 
a  judgment  has  been  obtained  upon  the  guardian  bond 
executed  by  him  as  surety  would  seem  to  be  sustained  by 
the  case  of  Williams  v.  McNair,  98  X.  C,  332.  But  as  the 
amount  of  damages  arising  from  a  breach  of  the  bond  is 
alleged  in  the  complaint  and  admitted  by  the  demurrer, 
the  present  case  does  not  come  within  the  reason  of  that 
decision,  and  the  point  is  therefore  untenable. 

The  amount  of  damages,  then,  being  admitted,  the  plain- 
itff  can  maintain  the  present  proceeding  in  her  own  name, 
and  the  joinder  of  the  State  is  a  mere  matter  of  surplusage 
and  not  a  misjoinder  of  different  causes  of  action.  Being 
entitled  to  proceed  against  the  land,  she  could  do  so  by  a 
proceeiling  in  the  nature  of  a  creditor's  bill,  and  the  objec- 
tion upon  this  ground  is  also  without  merit. 

We  think,  however,  that  the  petition  is  deficient  in  that 
it  does  not  comply  with  section  1437  of  The  Code,  which 
recjuires  that  it  shall  set  forth  '*  the  value  of  the  personal 
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estate  and  the  application  thereof.''  It  simply  states  that 
the  personal  estxite  ^'is  wholly  insufficient  to  pay  his  (intes- 
tate's) debts  and  the  costs  and  charges  of  administration.'' 
The  purpose  of  the  statute,  in  requiring  the  particular* 
therein  mentioned  to  be  stated  in  the  petition,  was  to  enable 
the  Court  to  see  whether  a  sale  was  necessary ;  but  the 
present  allegation  wholly  fails  to  give  any  such  informa- 
tion. It  is  important  that  the  requirements  of  the  statute 
should  be  obser\^ed,  and  we  must  sustain  the  demurrer 
upon  this  ground.  Shields  v.  McDowell,  82  X.  C,  137.  Id 
other  respects  the  rulings  below  are  affirmed.  The  plaintiff 
may  apply  for  leave  to  amend  in  the  Superior  Court. 

The  costs  of  this  appeal  will  be  equally  divided.     Th 
Code  §527.  '        Modified. 


THOMAS  D.   CLKMENT,  Administrator  of  Amos  (rooch,  v.  W.  W. 

COZART  et  al. 

Fraudulent  Conveyances — Action  to  Set  Aside — Issuer. 

1.  A  voluntary  conveyance  is  fraudulent  in  law  as  to  existinjr  crediton- 

when  the  jrrantor  does  not  at  the  time  of  the  conveyance  retain 
proi)erty  fully  sufficient  and  available  for  the  satis&ction  of  his 
tlien  creditors. 

2.  If  a  convevance  fraudulent  in  law  be  declared  void  at  tlie  suit  of  au 

existinji:  creditor,  all  creditors,  those  existing  at  the  time  of  the 
execution  of  the  conveyance  and  &\m  subsequent  creditors,  will  ht' 
entitled  to  come  in  and  participate  in  the  fund  arising  from  the  sale 
of  the  pr()j)erty,  subject  to  existing  priorities  of  lien  or  tha<»e 
obtained  by  diligence. 

8.  A  creditor  whose  debt  aros<»  subsequently  to  the  conveyance  may  bring 
the  action  and  show  the  fraud  in  law,  and  ftirther,  that  there  are 
debts  unpaid  and  caj>able  of  l^ing  enforced  which  were  in  exist- 
ence at  the  time  of  the  execution  of  the  voluutan'  deed. 


i 
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4.  Where  a  voluntary  conveyance  is  fraudulent  in  fact  (as  upon  a  secret 
tnist  for  the  benefit  of  the  grantor,  and  for  the  purpose  of  hindering 
and  delaying  his  creditors )  the  action  may  be  brought  by  the  sub- 
!?equent  as  well  as  the  existing  creditor,  and  the  subsequent  cred- 
itor need  not  allege  and  prove  that  one  or  more  of  the  existing 
debts  is  still  unpaid. 

0.  Where,  in  an  action  in  the  form  of  a  creditor's  bill  to  set  aside  a  con- 
veyance as  fraudulent,  instituted  by  a  creditor  whose  claim  arose 
subsequent  to  the  conveyance,  the  allegations  were  that  at  the  time 
of  the  conveyance  the  grantor  was  insolvent;  that  the  deed  was 
made  with  intent  to  hinder,  delay  and  defraud  existing  and  subse- 
qent  creditors,  and  that  the  conveyance  was  voluntary  and  on  some 
secret  trust  for  the  benefit  of  the  grantor,  and  there  was  evidence 
tending  to  show  that  the  deed  was  to  grantor's  children,  that  it  was 
secretly  made  and  the  registration  thereof  was  long  delayed,  and 
that  grantor  remained  in  possession  :  Held^  that  the  submission  to 
the  jury  of  the  single  issue  as  to  whether  the  deed  was  made  by 
the  grantor  with  intent  to  hinder,  delay  or  defmud  the  plaintiff  (a 
subsequent  creditor)  unduly  limited  the  inquiry  to  the  present 
intent  in  grantor's  mind,  at  the  time  of  the  execution  of  the  deed, 
to  defraud  plaintiff.  Such  special  inquiry  would  not  be  necessary 
if  the  jury  were  satisfied  that  there  was  a  secret  trust,  a  continuing 
fraud  evidenced  by  the  grantor's  remaining  in  possession,  etc. 

t».  When  presumptions  of  fraud  arise,  as  from  dealings  between  father 
and  son,  the  jurj'  must,  under  proper  instnictions,  find  the  fraudu- 
lent intent,  unless  it  is  rebutted  by  proof. 

Civil  action  by  plaintiff,  as  administrator  of  Amos 
(looeh,  deceased,  in  behalf  of  himself  as  administrator  and 
all  other  creditors  of  James  C.  Cozart,  against  W.  W.  Cozart, 
administrator  of  J.  C.  Cozart,  deceased,  and  the  heirs  at  law, 
etc.,  of  said  J.  C.  Cozart.  to  compel  the  administrator  to  sell 
real  estate  of  deceased  for  assets  to  pay  his  debts. 

The  plaintiff  tendered  several  issues,  all  of  which  were 
refuse<l,  and  a  single  issue  was  submitted  by  the  Court  as 
follows: 

"Was  the  deed  executed  bv  James  C.  Cozart  to  D.  C. 
Lunsford  and  Thomas  G.  Cozart,  dated  November  21,  1871, 
made  with  intent  to  hinder,  delay  or  defraud  Amos  Gooch 
(plaintiff's  intestate)? 


414  IN  THE  SUPREME  COURT. 


Clement  r.  Cozart. 


The  jury  answered  "  No,"  and  from  the  judgment  thereon 
for  defendants  plaintiff  appealed. 

The  facts  necessary  to  an  understanding  of  the  decision 
of  the  Court  are  fully  and  clearly  stated  in  the  opinion  of 
Associate  Justice  MacRae. 

Messrs.  Batchelor  &  Devereuz,  for  plaintiff  (appellant). 
J/r*  J.  W.  Graham,  for  defendants. 

MacRae,  J. :  Was  the  one  issue  submitted  bv  the  Court 
such  that  the  appellant  was  not  denied  an  opportunity  to 
have  the  law  applicable  to  any  material  portions  of  the 
testimony  fairly  presented  and  passed  upon  by  the  jury, 
it  being  settled  that  beyond  this  rule  there  is  no  Hmit  to 
the  discretion  of  the  presiding  Judge  in  settling  issues? 
Denmark  v.  Railroad,  107  N.  C,  185. 

The  main  point  in  this  case  was  whether  the  deed  was 
fraudulent  as  to  subsequent  creditors  as  well  as  to  creditors 
existing  at  the  time  of  its  execution,  if  it  were  indeed 
fraudulent  as  to  the  latter  class.  The  plaintiff's  intestate 
was  a  subsequent  creditor. 

The  issues  which  arose  upon  the  allegations  of  the  com- 
plaint, as  to  the  death  of  plaintiff's  intestate  and  the 
appointment  of  plaintiti'  as  administrator,  and  the  denial 
of  knowledge  by  defendants,  as  appear  by  articles  one  and 
two  of  the  complaint  and  article  one  of  the  answer,  were 
not  mentioned,  and  we  presume  were  not  insist-ed  upon  by 
defendants. 

His  Honor  submitted  but  one  issue:  "Was  the  deed 
executed  bv  James  C.  Cozart  to  D.  C.  Lunsford  and  Thomas 
CI.  Cozart,  dated  November  21,  1871,  made  with  intent  to 
hinder,  delay  or  defraud  Amos  Goochf 

We  by  no  means  hold  that  his  Honor  was  required  to 
submit  the  issues  presented  by  plaintiff's  counsel,  although, 
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if  he  had  deemed  best  to  have  submitted  issues  upon  sev- 
eral facts  alleged  and  denied  in  order  to  bring  the  princi- 
pal question  the  more  clearly  before  the  jurj',  or  in  order 
to  enable  the  Court  upon  the  ascertainment  of  facts  by  the 
jurj-  to  declare  the  law,  he  might  have  done  so.  The 
deiisions  are  becoming  quite  numerous  on  this  subject. 
The  question,  What  are  the  material  issues?  arises  in 
each  ca.se.  We  refer  to  Braswell  v.  Johnson,  108  N.  C,  150, 
and  to  Clark's  Code,  sec.  393. 

The  execution  of  the  deed  was  admitted.  The  com- 
plaint alleged  that  at  the  time  of  its  execution  the  grantor, 
J.  C.  Cozart,  was  insolvent,  greatly  indebted  beyond  his 
ability  to  pay,  and  that  the  deed  was  executed  with  intent 
to  hinder,  delay  and  defraud  the  then  and  all  subsequent 
creditors  of  said  J.  C.  Cozart,  and  that  the  grantees  and 
their  alleged  cestim  que  trust  had  notice  thereof. 

It  alleged  the  indebtedness  of  said  J.  C.  Cozart  with 
other  persons  upon  a  bond  to  plaintiff'^s  intestate,  the  judg- 
ment thereon  and  a  partial  payment,  and  that  a  large  part 
thereof  is  still  due  and  unpaid. 

It  charged  that  said  deed  was  made  upon  some  secret 
(rust  for  the  use  and  benefit  of  the  grantees ;  that  no  part 
of  the  recited  consideration  had  ever  been  paid  nor  was 
ever  intended  to  be  paid ;  and  averred  that  the  said  deed 
was  intended  to  be  a  voluntary  conveyance. 

It  further  alleged  the  death  of  said  J.  C.  Cozart,  the 
administration  by  one  of  the  defendants,  the  want  of  per- 
sonal assets,  the  necessitv  of  a  sale  of  the  lands  of  intestate 
to  pay  his  debts,  the  conveyance  by  D.  C.  Lunsford  and 
Thomas  G.  Cozart,  the  grantees  in  the  deed  above  named, 
of  the  lands  described  therein  for  the  recited  consideration 
of  one  dollar,  to  W.  W.  Cozart  and  his  heirs  in  trust  for  the 
use  and  benefit  of  the  said  James  C.  Cozart  and  his  wife 
for  life,  and  after  the  death  of  the  survivor  to  be  sold  and 
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the  proceeds  divided  among  the  children  and  heirs  at  law 
of  the  said  James  C.  Cozart;  and  that  the  defendants  are 
the  onlv  heirs  at  law  of  said  J.  C.  Cozart. 

The  answer  admits  the  judgment  in  favor  of  plaintiff  a:* 
alleged  and  the  payment  thereon  as  alleged,  the  death  of 
J.  C.  Cozart  and  the  administration  bv  defendant  W.  W. 
Cozart,  and  the  want  of  personal  assets.  It  denies  all 
fraud,  and  denies  that  said  J.  C.  Cozart  died  seized  of  the 
land  in  question,  or  that  it  will  be  nece.ssary  for  the  defend- 
ant administrator  to  sell  lands  to  pay  debts. 

The  plaintiff  undertook  and  offered  evidence  tending  to 
prove  that  at  the  time  of  the  execution  of  the  deed  first 
mentioned  J.  C.  ('ozart  was  indebted  to  several  persons  and 
was  insolvent.  It  will  be  seen  bv  reference  to  the  state- 
ment  of  the  case  that  all  of  the  debts  alleged  to  have  been 
due  and  owing  by  the  said  J.  C.  Cozart  at  the  time  of  the 
execution  of  the  deed  were  contracted  in  the  vears  1857  and 
1858,  excei)t  a  judgment  rendered  against  him  in  1869, 
and  that  upon  a  bond  for  ^2,000,  made  by  J.  C.  Cozart  and 
W.  W.  (-ozart  on  June  1,  1857,  a  j)ayment  had  been 
made  in  P\^bruary,  1870.  So  that  according  to  the  evi- 
dence there  was  a  large  amount  of  indebtedness  of  J.  C. 
Cozart  at  the  time  of  the  execution  of  said  deed,  but  that 
at  the  date  of  the  beginning  of  this  action  the  presump- 
tion of  payment  had  arisen  if  payment  were  pleaded  upon 
all  of  the  said  bonds,  and  that  an  action  upon  the  said 
judgment  would  be  barred  if  the  stiitut^  of  limitations 
were  pleaded  thereto,  provided  there  were  no  disabilities 
which  prevented  the  running  of  the  statute. 

The  plaintiff  offered  evidence  tending  to  prove  that  said 
deed  was  made  to  a  son  and  a  son-in-law  of  the  grantor: 
that  it  was  secretly  made,  and  the  registration  thereof  long 
delayed ;  that  the  grantor  remained  in  possession  exercising 
acts  of  ownership  over  said  land  all  his  life ;  that  some  thir- 
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teen  years  after  the  execution  of  said  deed  the  grantees  con- 
veved  the  said  lands  to  another  son  of  the  said  J.  C.  Cozart 
as  trustee  for  him  and  his  wife,  and  under  such  limittition 
as  to  render  said  huids  unavaihible  at  the  instance  of  cred- 
itors.    Phiintiff"s  counsel  contended  that  the  fact  proved 
raised  the  }>resuni|)tion  of  a  secret  trust  tbr  the  benefit  of 
the  grantor  and  in  fraud  of  his  creditors,  and  that  the  evi- 
dence tended  to  prove  that  the  $2,000  recited  consideration 
had  never  been  paid,  or  raised  a  presumption  to  that  effect 
which  the  defendants  had  failed  to  rebut.     Thev  contended 
that  under  the  evidence  a  {)resumption  had  arisen  which 
had  not  been  rebutted;  that  the  said  deed  was  fraudulent 
and  void,  not  only  as  to  those  existing  at  the  time  of  its 
execution,  but  as  to  all  subsecjuent  creditors.     They  further 
contended  that  if  tlie  deed  was  made  with  intent  to  defraud 
the  then  existing  creditors  it  was  void,  and  that  as  there 
were  .itill  subsisting  debts  which  existed  at  the  time  of  the 
execution  of  the  deed,   it  was   void  also  as  to  subsecjuent 
creditors. 

We  are  of  the  opinion  that,  in  order  to  a  clear  under- 
standing of  the  matters  in  controversy,  it  was  necessary  to 
have  submitted  an  issue  as  to  the  intent  of  J.  C.  Cozart,  at 
the  time  of  the  execution  of  the  deed,  to  hinder,  delay  or 
'lofraud  his  then  existing  creditors :  for  although  it  might  not 
he  clear  to  the  jurv  that  there  was  an  intent  in  the  mind  of  the 
donor  at  the  time  of  the  execution  of  the  deed,  in  1871,  to 
hind(*r  Amos  Gooch,  who  became  a  creditor  in  1<S77,  yet  if 
thev  sliould  find  that  it  was  executed  with  the  intent  to 
defraud  the  then  existing  creditoi-s,  and  if  it  should  further 
appear  that  any  of  the  then  existing  debts  were  still  in 
existence  and  capable  of  being  satisfied  out  of  the  lands  in 
fjUestion,  if  said  deed  should  be  declared  void,  in  that  case 
the  <leed  being  void  as  to  one  was  void  as  to  all,  and  the 
plaintiff  is  entitled  to  his  relief. 
27— Vol.  112 
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Up  to  the  Act  of  1840  (section  1547  of  The  Code)  the  law 
was,  as  laid  dovvu  in  (f  Darnel  v.  Crawford^  4  Dev.,  197,  that 
no  voluntarj'  conveyance  of  property,  even  to  a  child,  will 
be  upheld  to  defeat  an  existing  creditor.     Hov^ton  v.  Bngk, 
10  Ired,  496;  2  Kent  Com.,  442.     After  the  Act  of  1S4(I 
he  must  be  careful  to  retain  proj^erty  sufficient  and  availa- 
ble to  answer  all  his  debts  then  existing.      Thacko'  v.  *Sd>«- 
ders,  Busbee's  Eq.,  145.     '*  Apart  from  the  Act  of  184i),  if 
there  be  an  existing  debt  and  the  debtor  makes  a  voluntary 
conveyance  and  afterwards  becomes  insolvent,  so  that  the 
creditor  must  lose  his  money  or  the  donor  must  give  up  his 
property,  the  latter  is  required  to  give  way  on  the  ground 
that  one  must  be  honest  before  he  is  permitted  to  be  gener- 
ous.    To  effect  this  such  voluntary  conveyance  is  presumed 
as  a  matter  of  law  to  be  fraudulent."     Jones  v.    Voinig,  1 
Dev.  &  Bat.,  .'i52;  Houston  v.   Bogle j  supra.     The  Act  of 
1840  makes  an  important  change  in  the  laAV,  and  requires 
th(*  question  of  fraud   to  be  submitted  to  the  jury  as  an 
open  (|uestion  of  fact  in  those  eases  where,  **at  the  time  of 
the  conveyance,  property  fully  sufficient  and  available  for 
the  satisfaction  of  all  his  then  creditors  is  retained  bv  the 
donor."     This  is  made  a  condition  precedent  in  order  to 
bring  a  case  within  tlie  operation  of  the  act.     Black  v  Savn- 
der.%  1  Jones,  67;  PuJlen  v.  Hufchins^  67  N.  C,  428.     The 
leading  case  in  this  country  on  the  subject  of  voluntary- 
settlements  by  one  indebted  is  Reade  v.  Livingsfou,  3  Johns. 
C'h.  Rej).,  481,  in  which  Chancellor  Kent  reviews  all  the 
English  authorities  and  reaches  the  conclusion  that  thev 
may  always  be  avoided  by  existing  creditors,  and  that  a 
presumption  of  fraud  arises  in  favor  of  subsequent  creditors 
where  there  were  existing  debts  not  inconsiderable,  but  of 
sufficient  amount  to  affi)rd  resonable  evidence  of  fraudulent 
intent.     To  the  same  conclusion  is  Sexfon  v.    IlVieafwi,  8 
Wheaton,  2W.     And  the  opinions  in  these  cases  cite  all  of 
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the  English  authorities  up  to  their  date,  and  we  take  this 
to  be  the  law  in  North  Carolina,  modified,  however,  by  the 
Act  of  1840,  so  as  not  to  apply  to  cases  where  the  donor 
retained  property  fully  sufficient  and  available  to  pay 
existing  debts.  The  remark  of  the  late  Chief  Justice 
»Smith,  in  Worthy  v.  Bradijy  91  X.  C,  265,  commenting  on 
(/Daniel  v.  Crmvford,  that  the  statute  corrects  this  ruling, 
(loe?>  not  overrule  the  last  named  case,  but  simply  calls 
attention  to  the  change  in  the  law  by  reason  of  the  Act  of 
1840. 

But  the  complaint  not  only  alleges  the  deed  to  have  been 
fraudulent ;  it  charges  that  it  was  executed  with  intent  to 
hinder,  delay  and  defraud  the  then  and  a\\  siibneqaent  i^red- 
itors,  etc.;  and  in  the  eighth  article,  that  it  was  executed  by 
James  C.  Cozart  and  Avife  **upon  some  secret  trust  for  the  use 
and  benefit  of  the  said  grantees  (evidently  meaning  grant- 
ors) in  some  way  unknown  to  plaintiffs." 

A  clear  distinction  is  made  between  voluntarv   deeds 

■ 

where  the  presumption  of  fraud  in  law  arises  and  convey- 
ances void  by  reason  of  actual  fraud.  **  When  a  subsequent 
creflitor  seeks  to  avoid  a  conveyance  upon  the  ground  that 
it  was  voluntarv-  and  void  as  to  creditors  on  account  of 
fraud  in  law  as  distinguished  from  actual  fraud,  he  must 
he  able  to  show  that  there  is  some  existing  debt  remaining 
un{)aid,  for  if  all  such  debts  were  provided  for  and  paid,  or 
aftem-ards  paid  without  being  provided  for,  that  fact  repels 
the  presumption  of  fraud  which  the  law  makes  from  the 
mere  fact  that  the  conveyance  was  voluntary.  The  general 
expression  in  the  case  of  Hoke  v.  Henderson,  3  l)ev.,  12, 
*'  that  a  convevance  void  as  to  one  creditor  is  void  as  to  all 
creditors,"  is  qualified  by  what  immediately  follows:  "It  is 
upon  this  foundation  that  what  are  called  fishing  bills  are 
filed  in  equity  to  find  out  a  creditor  at  the  time  of  the  con- 
veyance, and  to  bring  the  whole  fund   into  subjection  to 
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general  creditors,  including  subsequent  creditors.''  The 
meaning  is  there  must  be  one  existing  creditor  unpaid,  a? 
to  whom  the  conveyance  is  void :  if  so,  that  will  let  in  all 
creditors  and  bring  the  whole  fund  into  subjection  to  gen- 
eral creditors.  In  this  case  there  was  an  actual  fraud. 
The  conveyance  was  colorable  and  in  trust  for  the  debtor, 
and  being  a  continuing  trust  and  a  continuing  fraud,  a 
subsequent  creditor  can  take  advantage  of  it  without  the 
aid  of  an  existing  creditor  whose  debt  is  unpaid." 

The  distinction  is  well  stated  in  the  case  of  Toney  v. 
McGehee.  158  Ark.,  419  :  *' A  voluntary  conveyance  mav  be 
imi)eached  by  a  subsequent  creditor  on  the  ground  that  it 
was  made  in  fraud  of  existing  creditors;  but  to  do  so  he 
must  show  either  that  actual  fraud  was  intended,  or  that 
there  were  debts  still  unpaid  which  the  grantor  owed  at 
the  time  of  making  it."  See  many  cases  cited  in  8  Am, 
and  Eng.  Enc.  Law,  page  751  ct  seq. 

When  a  presumption  of  a  secret  trust  is  raised  by  the 
grantor's  remaining  in  possession,  it  requires  proof  in 
rebuttal.  Ankew  v.  Reynolds,  1  Dev.  &  Bat.,  367.  Under 
13  Elizabeth,  chapter  o,  a  conveyance  made  under  a 
secret  trust  and  with  fraudulent  intent  may  be  avoided  as 
well  by  Fubsefjuent  as  by  previous  creditors.  Pinl'M(/n  v. 
Wehh,\i)  Pick.,  231. 

"If,  indeed,  there  is  a  design  of  fraud  or  collusion  or 
intent  to  deceive  third  persons  in  such  conveyances,  although 
the  party  be  not  indebted,  the  conveyance  will  be  held 
utterly  void  as  to  subseqnent  as  well  as  to  present  creditoR5, 
for  it  is  not  bona  fidc.^^     1  Story  Com.  Eq.,  352. 

The  distinction  is  recognized  in  Massachusetts :  *'  If  the 
debtor  made  the  voluntary  conveyance  with  '  intent  to 
defraud,'  an  expression  exemplified  by  a  conveyance  with 
a  secret  trust  unexplained  in  favor  of  the  debtor,  or  by  a 
conveyance  made  to  avoid  a  judgment,  subsequent  cred- 
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itors  and  pureliasers  may  avail  themselves  of  the  fraud  to 

>et  aside  the  deed ;  but  if  the  coiivevanee  was  voluntarv 

«  t,' 

onlv,  aud  made  witliout  fraudulent  intent,  it  ma v  be  avoided 
only  l)y  creditors  of  the  time  of  making  it."  2  Bigelow  on 
Fraud,  p.  103.  See  the  same  book,  page  88  et  seq.,  for  a 
vm-  thorough  discussion  of  the  subject  and  review  of  all 
the  authorities  ui)on  it. 

The  case  of  Littleton  v.  Littleton^  1  Dev.  &  Bat.,  327,  cited 
l)v  defendant's  counsel,  we  consider  an  authoritv  for  the 
distinction.  It  was  a  proceeding  for  dower  in  lands  alleged 
to  have  been  fraudulentlv  conveved  to  the  children  of  a 

ft  ft. 

former  marriage  by  the  husband  about  the  time  of  the  second 
marriage,  in  contravention  of  the  Act  of  1784.  ''When 
set-retly  made,  in  contemplation  of  marriage,  that  special 
intent  constitutes  cvpresSy  positive  or  actual  fraud,  as  it  is 
iudifferentlv  called  in  the   books,  in  contradistinction  to 

ft.  ^ 

that  which  is  implied  in  law  merely  from  the  tendency  of 
the  act.  Express  fraud  must  render  everything  into  which 
it  enters  vicious.  It  consists  in  meaning,  at  the  time  of  an 
act,  to  produce  thereby  a  particular  prejudice  to  another, 
and  that  very  consequence  will  be  produced  if  the  act  be 
allowed  to  stand.  The  statute,  13  Eliz.,  makes  void  only  such 
conveyances  as  are  intended  to  defeat  creditors,  and  there- 
fore a  voluntarv  convevance  by  one  then  having  no  cred- 
itoris  not  apparently  in  it.  Yet,  if  it  l)e  made  with  a  view 
to  becoming  indebted,  it  is  fraudulent  and  void."  This 
opinion  was  delivered  before  the  Act  of  184'0 ;  since  then 
there  must  be  superadded  the  failure  to  retain  property 
fully  sufficient  and  available  to  pay  his  debts. 

But  for  the  great  length  to  which  it  would  lead  us  we  would 
l>eglad,  out  of  respect  for  the  learned  counsel  of  the  defend- 
ant, to  discuss  each  decision  cited  by  him  and  point  out  the 
difference  between  it  and  the  one  before  us.     We  must  con- 
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tent  ourselves  with  remarking,  liowever,  that  they  generally 
refer  to  strictlv  voluntarv  conveyances. 

To  sum  up  the  whole  matter:  The  law  is  that  a  volun- 
tary c(mveyance,  where  the  grantor  did  not  at  the  time  of 
the  grant  retain  property  fully  sufficient  and  available  for 
the  satisfaction  of  his  then  creditors,  is  fraudulent  in  law  as 
to  existing  creditors.  And  if  such  ccmveyance  shall  be 
declared  void  at  the  suit  of  an  existing  creditor,  all  cred- 
itors, those  existing  at  the  execution  of  the  conveyance,  and 
also  subsequent  creditoi^s,  will  be  entitled  to  come  in  and 
participate  in  the  fund  arising  from  a  sale  of  the  property, 
subject  to  priorities  and  to  the  maxim  vigilmitihus  nan  dor- 
m iV/i / ?  l) us  leffca  su bven  ienf. 

If  the  action  shall  be  brought  in  the  name  of  a  subse- 
quent creditor  he  may  show  the  fraud  in  law;  and  further, 
that  there  are  still  debts  unpaid  and  capable  of  being 
enforced,  which  were  in  existence  at  the  time  of  the  execu- 
tion of  the  voluntary  deed.  Whether  debts  which  upon 
proper  plea  would  be  held  barred  by  the  statute  of  liniita-' 
tions  or  by  j)resumj)tion  of  payment  can  be  said  to  be  capa- 
ble of  being  enforced,  is  an  interesting  question  upon  which 
we  are  not  called  upon  to  express  an  opinion  at  this  time 
and  witliout  further  argument ;  but  it  would  seem  that  such 
debts  would  not  be  j)resumed  incapable  of  being  enforced 
until  i)roper  pleas  raised  tlie  (juestion,  or  until  it  was  shown 
that  no  disa)>ility  prevented  the  running  of  the  statute. 

If,  however,  there  was  actual  fraud,  as  distinguished  from 
fraud  in  law,  the  {>resumption  of  which  arises  from  a  vol- 
untary settlement  without  retaining  property  fully  sufficient 
and  available  for  the  satisfaction  of  his  then  creditors,  as  if 
the  conveyance  were  upon  a  secret  trust  for  the  benefit  of 
the  grantor,  and  for  the  purpose  of  hindering,  etc.,  his  cred- 
itors (Ilawklnti  V.  AMoHy  4  Ired.  Eq.,  137),  the  action  may  l>e 
brought  by  the  subsequent  as  well  as  by  the  existing  creil- 
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itor,  and  if  by  a  subsetjueut  creditor  it  would  not  be  neces- 
siirv  for  him  to  allege  aud  prove  that  one  or  more  of  the 
t'xiijtiug  debts  was  still  unpaid.  In  the  ease  before  us 
actual  fraud  was  charged,  and  the  intent  to  hinder,  etc.,  not 
only  existing  but  subsequent  creditors;  aud  the  action  was 
in  form  a  creditor's  bill.  While  it  may  be  possible,  and  we 
>upj)ose  the  learned  Judge  who  tried  this  case  so  intended, 
under  one  issue  to  present  every  phase  of  the  contention  to 
the  jury  by  appropriate  instruction,  the  tendency  was  to 
narrow  the  inquiry  to  the  question  whether  there  was  a 
pivsent  intent  in  the  mind  of  the  grantor  at  the  time  of  the 
execution  of  the  deed  to  defraud  the  plaintiff's  intestate.  If 
the  jury  was  satisfied  that  there  was  a  secret  trust  and  a 
wntinuing  fraud,  evidenced  by  a  remaining  in  possession 
and  other  acts,  it  would  not  be  necessarv  that  thev  should 
Ik.' confined  to  the  inquiry  whether  the  intent  was  specially 
to  hinder,  etc.,  the  {)laintifF's  intestate. 

As  the  case  must  go  down  for  a  new  trial,  we  do  not  feel 
failed  upon  to  examine  and  pass  upon  seriatim  the  instruc- 
tions given  and  the  prayers  refused.  We  will  only  say  that 
when  presumptions  of  fraud  arise,  as  from  dealings  between 
father  and  son,  the  jury  must,  under  j)roper  instructions, 
find  the  fraudulent  intent  unless  it  is  rebutted  by  proof. 
Banting  Co.  v.  Whitakcr,  110  N.  C,  345,  and  cases  cited. 

The  issues  ought  to  be  so  framed  as  to  present  the  ques- 
tions whether  this  was  a  voluntary  deed,  for  uj)on  its  face 
it  recites  a  valuable  consideration ;  whether  it  was  made 
with  the  intent  to  hinder,  delay  or  defraud  existing  cred- 
itors; whether  any  of  the  existing  debts,  if  there  were  any, 
were  still  subsi.sting  at  the  time  of  the  commencement  of 
this  action :  whether  the  deed  was  executed  upon  a  secret 
trust  for  the  benefit  of  the  grantor;  and  whether  it  was 
intended  to  hinder,  etc.,  his  creditors. 
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These  soeni  to  be  the  material  issues.  Possibly  the 
Judge  who  tries  the  ease  may  find  it  eouvenient  to  present 
them  in  a  more  coneise  form  with  proper  instruction.  We 
do  not  propose  to  invade  his  i)rovinee. 

\Ve  have  j)assed  over  the  first  and  second  exceptions  upon 
the  alleged  failure  of  the  defendants  to  prove  the  registra- 
tion of  the  deed,  because  we  think  that  the  plaintiffs  are 
concluded  uj)on  this  point  by  the  admissions  of  their  plead- 
ings and  their  issues  submitted,  in  which  they  admit  the 
registration  of  the  deed  five  years  after  its  execution- 
There  is  error,  and  a 

New  Trial  is  Awarded. 


\V.  (i.  WILLIAMS  et  al.  v.  EMILY  JOHNSON  et  al. 

Fravihilent  Judgmod^  sale  fhernmder — Unnvthorhed  ApjKdf' 
ance  of  Attorney — Eights  of  Pnrchaser  without  Xoticc  of 
Fraud — Inadequacy  of  Price. 

1.  Attorney?  and  Solicitorp  are  officers  of  the  Courts,  expressly  empow- 

ered to  rej)resent  litigants,  and  parties  al>out  to  acquire  ripht5 
under  the  judgments  of  Courts  are  not  l)ound  to  inquire  into  the 
authority  of  the  attorneys  who  ])rofess  to  represent  the  plaintifis 
or  petitioners ;  and  where  such  riglit*'  have  been  acquired  by  one 
who  had  no  notice  of  the  lack  of  authority  on  the  j^art  of  an 
attorney  who  professed  to  represent  the  owners  in  a  proceeding  for 
the  salt*  of  land,  no  evidence  tending  to  disprove  the  existence  of 
such  authority  ought  to  be  admitted  to  overthrow  the  rights  w 
acipiired. 

2.  A  })urchaser  at  an  execution  sale,  a  stranger  to  and  having  no  notice 

of  any  irregularity  or  fraud  in  the  judgment  under  which  he  buys, 
has  only  to  inquire  if  the  Court  from  which  the  execution  issued 
had  jurisdiction  of  the  parties  and  the  subject-matter. 
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*>.  While  creditors  of  an  execution  debtor  may  use  inadequacy  of  price 
bid  as  an  evidence  of  fraud  and  collusion  Ix^tween  the  purchaser 
and  the  debtor,  the  latter  cannot  make  it  the  ground  of  contesting 
the  title  of  the  purchaser  at  an  execution  sale  against  him. 

4.  In  an  action  to  recover  land  and  to  set  aside  as  fraudulent  a  judgment 
under  which  it  had  been  sold  it  appeared  that  a  widow,  the 
mother  of  plaintiffs,  had  procured  an  e.r-parte  proceeding  to  be 
brought  in  the  name  of  herself  and  children  for  the  sale  of  the 
land  in  which  she  had  dower  and  which  she  had  contracted  to  sell 
and  have  conveyed  by  good  title  to  the  defendant  or  one  under 
whom  the  latter  claimed.  The  proceedings  were  not  conducted  to 
a  decree  for  sale,  but  a  judgment  for  court  costs  was  taken  therein 
against  the  petitioners;  and  the  land  was  sold  under  execution 
ipsiied  thereon,  and  defendant  became  a  purchaser  at  an  insignifi- 
cant price.  The  plaintiffs  (heirs  of  the  decedent)  testified  that 
they  were  not  cognizant  of  the  proceedings,  and  that  the  attorney 
who  conducted  the  same  for  their  mother  had  no  authority  to  rep- 
resent them,  but  there  was  no  evidence  that  the  defendant  (the 
purchaser)  knew  that  the  attorney  had  no  such  authority  :  Hehly 
that  the  facts  that  defendant  was  distantlv  connected  with  the 
widow  (mother  of  plaintiffs)  and  occupied  the  lorm  as  a  renter  for 
two  years  and  during  the  time  when  the  e.r-parte  petition  was  filed, 
and  that  before  she  purchased  at  the  execution  sale  she  held  the 
land  under  and  had  i)ossession  of  deeds  which  contained  recitals 
showing  that  the  widow  had  no  authority  to  sell  the  fee,  were  not 
evidence  from  which  the  jurj'  might  infer  that  the  defendant  had 
notice  of  the  fraudulent  purpose  and  character  of  the  r.r-;>ar/^  pro- 
ceedings in  which  the  judgment  for  costs,  under  which  she  now 
claims,  was  rendered. 

Clark,  J.,  dissenting. 

T'lViL  ACTION,  tried  before  Connor,  J.,  and  a  jury,  at 
April  Term,  1892,  of  Wake  Superior  Court,  the  object 
being  to  set  a.side  a  judgment  as  fraudulent  and  to  recover 
the  land  sold  under  execution  issued  thereon. 

The  facts  necessary  to  an  understanding  of  the  decision 
of  the  Court  are  sufficiently  stated  in  the  opinion  of  Asso- 
ciate Justice  BURWELL. 

There  was  a  verdict  for  plaintiffs,  and  from  the  judgment 
thereon  defendants  appealed. 
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Messrs.  George  H.  Snoto  and  Battle  &  Mordecaij  for  plain- 
tiffs. 

Mess^rs.  Batchehr  &  Devereux  and  Arnmtead  Jones,  for 
defendants  (appellants). 

BuRWELL,  J. :  The  lot  of  land  in  controversy  in  this 
action  was  owned  at  the  time  of  his  death,  m  1851,  by 
S.  \V.  Williams,  to  whose  widow,  Polly  Williams,  it  was 
assigned  as  dower.  She  died  in  1886.  His  heirs  at  law 
were  his  six  children,  three  of  whom,  to-wit,  W.  Gaston 
Williams,  Frank  N.  Williams  and  Mary  J.  Smith,  are  plain- 
tiffs, each  claiming  one-sixth  part  of  said  lot.  The  children 
of  a  daughter,  who  died  in  1878,  and  who  was  the  wife  of 
the  plaintiff  E.  Jefferson  Smith,  are  also  plaintiffs  and 
claim  one-sixth  part  of  said  lot  as  heirs  of  their  mother. 
The  other  two  children  of  S.  W.  Williams  are  not  parties 
to  this  action. 

It  is  alleged  in  the  complaint  that  the  defendants  hold 
said  lot  under  the  widow,  who  died  as  above  stated  in 
188(),  and  also  under  a  deed  made  to  the  defendant  Emily 
Johnson  by  T.  F.  Lee,  Sheriff  of  Wake  County,  dated 
April  26,  1873,  he  having  sold  the  lot  according  to  law  on 
April  7,  1873,  under  an  execution  issued  to  him  from  the 
Superior  Court  of  said  county  against  the  widow  and 
children  of  S.  W.  Williams  and  also  against  I.  J.  Flowers, 
the  husband  of  one  of  the  daughters,  and  Jefferson  Smith 
(one  of  the  plaintiffs  in  this  action),  the  husband  of  another 
daughter,  for  a  bill  of  costs  amounting  to  sixteen  dollars  and 
ten  cents,  the  consideration  expressed  in  said  deed  being 
eighteen  dollars  and  five  cents,  bid  by  said  defendant. 

It  is  further  alleged  that  the  judgment  for  costs,  upon 
wdiich  the  said  execution  was  issued,  was  irregular  and 
fraudulent.  And  the  plaintiffs  demand  judgment,  first, 
that  the  said  judgment  *'be  set  aside  as  to  these  plaintiffs 
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asU'ing  irregular  and  fraudulent^';  second,  that  the  deed 
from  T.  F.  Lee,  Sheriff',  to  Eniily  Johnson  be  delivered  up 
for  cancellation,  and  third,  that  they  are  the  owners  of  the 
land  described  in  the  complaint. 

The  primary  object  of  this  action  is,  therefore,  to  have  a 
judgment  rendered  against  the  plaintiffs  in  the  Superior 
Court  of  Wake  Countv  in  1872  declared  void  because  of 
fraud,  and  thus  destroy  the  force  and  validity  of  defend- 
ant's title  under  the  deed  made  to  her  by  the  Sheriff. 

In  the  complaint  first  filed  the  plaintiffs  only  alleged 
their  ownership  of  the  lot  in  controversy,  and  that  defend- 
ants unlawfuUv  withheld  the  same  from  them  and 
•lenianded  possession  thereof.  The  amended  complaint 
change.^  the  object  of  their  suit  to  that  above  stated,  their 
leanied  counsel  thus  conceding,  as  it  seems,  that  they  can- 
not oust  the  defendant  from  the  land  until  they  have  first 
had  vacated  and  set  aside  the  judgment,  execution  and 
Sheriff's  deed  thereunder,  which  constitute,  as  we  think, 
the  defendant's  onlv  muniment  of  title. 

rpon  the  evidence  adduced  and  under  the  instructions 
of  his  Honor,  the  jury  have  found  that  this  judgment 
against  the  plaintiffs  was  procured  by  the  fraud  of  the 
ftidow,  the  life  tenant,  and  that  the  defendant  Emilv  John- 
.^on  had  notice  of  this  fraud  when  she  bought  the  land  at 
the  execution  .sale  made  under  said  judgment ;  and  because 
of  this  fraud  and  defendant's  notico  thereof  it  was  adjudged 
that  the  judgment,  execution  and  deed  were  void. 

Upon  the  trial  the  counsel  for  the  defendants  contended 
that  there  was  no  evidence  that  their  clients  had  any  notice 
of  the  alleged  fraudulent  conduct  of  the  widow,  and  that 
the  evidence  offered  to  establish  that  fraud  was  incompe- 
tent against  them. 

His  Honor  decided  that  the  evidence  offered  to  establish 
the  alleged  fraud  was  competent  against  the  defendants, 
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and  that  there  was  evidence  from  which  the  jury  might 
infer  that  defendants  had  notice  of  that  fraud,  and  he  so 
instructed  the  jurv. 

In  these  respects  we  think  he  erred. 

Tiiere  seems  to  be  little  conflict  in  the  testimony  offered 
by  the  parties  on  the  trial,  and  the  conflict  is  about  matter 
that  appears  to  us  immaterial. 

It  is  alleged  in  the  complaint  and  admitted  in  the  answer 
that  at  Fall  Term,  1863,  of  the  Court  of  Equity  of  Wake 
County,  an  ex-parte  petition  was  filed  by  the  late  Sion  H. 
Rogers,  a  practicing  attorney  of  that  Court,  in  behalf  of 
the  widow  and  heirs  of  S.  W.  Williams  (the  husbands  of 
tht\fcmeH  covert  being  also  parties),  asking  that  a  sale  of  The 
lot  here  in  controversy  be  made,  in  order  that  the  fund 
arising  from  such  sale  might  be  re-invested  in  a  tract  of 
land  to  be  held  by  the  widow  for  life,  and  then  to  each  of 
tlie  other  petitioners  as  tenants  in  common,  according  to 
their  rights  in  the  lot  sold.  This  was  accompanied  by  an 
affidavit  of  two  persons  that  it  was  for  the  interest  of  all 
the  parties  that  the  sale  should  be  made  and  the  fund 
invested  as  proposed.  No  orders  or  decrees  seem  to  have 
been  made  while  the  cause  was  pending  in  the  Court  of 
Equity,  but  it  was  transferred  to  the  Superior  Court  in 
1868,  and  was  continued  from  term  to  term  till  Fall  Term. 
1872,  when  a  judgment  was  entered  against  the  petitioners 
for  costs  amounting  to  $16.10,  and  execution  was  issued 
and  a  sale  was  made  to  defendant  Emily  Johnson  as  hereto- 
fore  stated.  She  was  in  possession  of  the  premises  at  the 
time  of  the  sale,  and  had  been  in  possession  since  Novem- 
ber, 1868,  when  she  had  purchased  the  lot  at  the  price  of 
$2,000  from  one  Overby,  who  had  bought  it  from  W.  H. 
High  on  the  8d  day  of  November,  1863.  High  had  pur- 
chased it  on  the  2d  day  of  August,  1863,  from  one  Harris 
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Flowers,  and  the  latter  held  it  under  the  following  con- 
tract : 

•*  Whereas  the  undersigned  have  this  day  sold  to  Harris 

Flowers  and  his  heirs  a  lot  of  ground   near  the   city  of 

Raleigh    *    *    *    for  the  sum  of  fourteen  hundred  dollars ; 

and  whereas,  some  of  the  parties  interested  are  under  age : 

Now,  know  ye,  that  the  undersigned  Polly  Williams,  David 

Williams  and  S.  N.  Williams  bind  themselves,  their  heirs, 

executors  and  administrators,  to  make  to  the  said  Harris 

Flowers  and  his  heirs  a  good  and  indefeasible  title,  to  the 

:?ame,  or  cause  to  be  made  such  title  by  procuring  a  decree 

of  the  Court  of  Equity  securing  said  title,  or  by  procuring 

the  execution  of  a  proper  deed  from  the  parties  interested, 

whether  of  age  now,  or  of  non-age;  and  in  default  thereof 

we  bind  ourselves,  our  heirs,  executors  and  administrators, 

in  the  full  and  just  sum  of  fourteen  hundred  dollars,  and 

all  interest  from  this  date,  and  all  such  costs  as  he  mav  be 

put  to  by  reason  of  a  failure  to  have  said  tklc  made  as 

ah  )vu  obligate<l.     In  witness  whereof,"  etc. 

This  contract  was  executed  in  July,  186;},  and  was  regis- 
tered soon  after  its  execution,  and  the  recitals  in  her  deed 

■ 

were  such  as  to  give  notice  to  her  that  those  under  whom 
she  held  claimed  under  this  contract. 

It  wa.s  also  j)roved  that  for  two  years  prior  to  her  pur_ 
chasv^  of  the  lot  in  186»*i  the  defendant  Emilv  Johnson  had 
<>ccupied  it  as  tenant  of  the  widow,  Polly  Williams,  to 
whom  she  was  connected  by  marriage,  her  brother  having 
married  a  sister  of  Pollv  Williams. 

Such  being  the  relation  of  the  parties  to  one  another  and 
to  the  matter  in  controversy,  tlie  plaintiffs  insist  that  they 
AvM  be  permitted  to  prove  that  the  petition  in  the  Court  of 
Equity  of  Wake  County  for  the  sale  of  the  lot  and  the  re-in- 
vestment of  the  fund  was  filed  bv  Sion  H.  l{oo:ers  at  the 
instance  and  retjuest  of  the  widow,  and  that  neither  he  nor 
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slie  had  any  authority  from  the  phiiiitiffs  to  file  that  peti- 
tiou,  and  that  thev  had  never  ratified  their  action — that 
they  were  indeed  ignorant  of  the  fact  that  such  a  petition 
had  been  filed,  or  that  any  judgment  for  costs  had  been 
entered  against  them,  or  that  any  sale  had  been  made 
thereunder  till  shortly  before  tlie  bringing  of  this  action, 
and  that  this  petition  wAs  filed  by  the  widow  without  the 
knowledge  or  consent  of  the  lieirs,  and  tliis  judgment  for 
costs,  tliat  had  not  l)een  earnetl,  was  entered,  and  this  sale 
under  execution  was  made  to  cheat  and  defraud  the  heirs  of 
kS.  W.  Williams  of  their  reversion  in  this  lot. 

The  charge  of  fraud  brought  at  this  late  day  by  the 
jdaintitFs  against  their  mother  is  founded  ujmn  the  idea  not 
that  she  did  directly  any  act  to  deprive  them  of  their  title, 
but  that,  without  any  authority  from  them,  she  employed 
a  most  respectal)le  solicitor,  able  and  faithful,  to  ask  a  court 
of  etjuity  to  sell  the  lot  and  itself  invest  the  proceeds  in 
other  real  estate. 

We  deem  it  unnecessarv  to  discuss  the  evidence  that  tends 
to  prove  or  disprove  this  charge  of  fraud,  for  we  find  m» 
testimonv  that  in  our  o])inion  in  anv  wav  goes  to  show  that 
the  defendant  Emily  Johnson  knew  that  the  solicitor  who 
filed  the  petititm  was  acting  without  authority  from  the  cli- 
ents he  professed  to  represent,  or  that  the  widow  was  con- 
triving to  cheat  and  defraud  her  own  children.  The  facts 
that  she  was  distantlv  connected  with  the  widow  bv  mar- 
riage  and  that  she  and  her  husband  had  occupied  the  lot 
from  18()1  to  18G3  as  her  tenants  go  for  nothing.  The 
recitals  in  her  deed  pointing,  as  plaintiffs  contend,  to  the 
contract  made  bv  the  widow  and  set  out  above  in  full 
s(H'm  to  us  rather  an  assurance  that  the  proceeding  to  per- 
fect the  title  through  the  intervention  of  a  court  of  equity 
was  proi)erlv  instituted,  and  that  all  the  parties  to  the  i)eti- 
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tion  had  come  into  that  court  and  submitted  themselves  to 
it?  jurisdiction,  than  the  contrary, 

As  the  defendant  had  no  notice  that  the  Solicitor  had  no 
authority  to  represent  the  petitioners,  it  is  conclusively  pre- 
sumed as  to  her  that  he  did  have  such  authoritv,  and  no 
widence  tending  to  disprove  the  existence  of  such  authority 
i«houId  have  been  admitted  to  overthrow  rights  which  she 
had  acquired  while  ignorant  of  such  want  of  authority. 
Attornevs  and  Solicitors  are  officers  of  the  Courts.     Thev 
areexj)ressly  empowered  to  re{)resent  litigants,  plaintiffs  and 
defendants,  and  parties  who  are  about  to  acquire  rights 
under  the  judgments  of  ('ourts  are  not  at  all  bound  to 
inquire  into  the  authority  of  the  attorneys  who  profess  to 
represent  the  plaintiffs  or  petitioners.     It  is  said  of  such 
persons  that  they  ** come  into  court  by  their  attorney  *';  it 
i<  not  permitted  to  them  to  say  that  they  did  not  so  come 
when  the  rights  of  innocent  third  persons  have  intervened. 
S'ifar,  then,  as  concerns  the  defendants,  the  Court  of  Equity 
of  Wake  County  and  its  successor,  the  Superior  Court,  had 
jurisdiction  of  the  j)ersons  named  as  petitioners  in  the  peti- 
tion for  the  sale  of  the  lot,  and,  if  it  is  conceded,  as  j)lain- 
tiffs  contend,  that  there  was  no  decree  for  the  sale  of  the 
lot,  still  a  judgment  against  the  petitioners  for  costs,  not 
excepted  to  or  appealed  from,  was  binding  upon  them ;  for 
they  were  to  all  intents  and  purposes  present  in  Court  and 
subject  to  its  orders  and  judgments  made  in  that  proceed- 
ing.    Upon  this  judgment  for  costs,  which  the  plaintiffs 
now  say  they  did  not  owe,  but  to  which  they  then,  though 
in  theory  present  in  Court,  offered  no  objc(*tion,  an  execution 
was  issued  and  a  sale  was  made.     To  that  sale  the  defend- 
ant went  in  the  person  of  her  agent.     She  and  the  heirs 
were   antagonists.      Their    interests    required    that    they 
should  pay  off  this  judgment  for  costs,  and  thus  save  their 
reversionary  interests  from  sale.     Her  interests  demanded 
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that  she  should  perfect  her  defective  title  at  as  little  cost  to 
herself  as  possible.  She  had  a  right  to  presume  that  the 
Sheriff  had  notified  each  one  of  the  heirs  of  the  sale,  for 
the  law  (Acts  lcSf)8-*69,  ch.  237,  stc.  11)  required  him  to  do 
so,  and  he  was  liable  for  damages  if,  through  his  failure  to 
so  notify  them,  any  loss  came  to  them.  Being  a  stranger 
to  the  judgment,  all  that  she  was  recjuired  to  ascertain  was 
that  an  olHcer  was  making  the  sale  and  that  he  was  empow- 
ered to  do  so  by  a  Court  of  competent  jurisdiction.  Bur- 
ton  V.  SjncvH,  92  N.  C,  503.  She  was  not  called  upon  to 
bid  against  herself,  and,  under  the  circumstances  that  sur- 
rounded her,  she  acquired  by  her  bid  and  the  deeil  made 
pursuant  thereto  a  good  title  against  the  heirs  of  S.  W.  Wil- 
liams named  in  the  execution,  and  their  heirs;  for,  having 
no  notice  of  anv  irregularitv  or  fraud  in  the  judgment 
under  which  she  bought,  as  we  have  seen,  she  had  only  to 
inquire  if  the  Court  from  which  the  execution  issued  had 
jurisdiction  of  the  parties  and  the  subject-matter.  Englmi 
v.  Garner,  90  X.  C,  197,  and  the  cases  there  cited. 

And  as  she  was,  as  we  have  seen,  in  no  way  connected  with 
the  alleged  fraud,  the  smallness  of  the  price  at  which  the  lot 
was  bid  off  by  lier  cannot  affect  her  title.  These  plaintilis 
cannot  bo  heard  to  complain  that  their  property,  sold  under 
an  execution  of  which  they  had  notice  (and  as  to  tlieee 
defendants  such  notice  is  conclusively  presumed),  brought 
too  little.  In  Durcnd  v.  Crowell,  97  X.  C,  367,  the  inadequacy 
of  the  price  bid  by  tfie  defendant,  and  at  which  the  sale 
was  confirmed  to  her,  was  held  to  be  a  fact  from  which  she 
should  have  inferred  that  the  title  of  the  party  whose  title 
she  ac(iuired  was  not  free  from  equities  of  the  plaintiffs, 
but  no  such  contention  was  made  as  that  she  did  not  acquire 
for  the  small  sum  bid  the  title  of  the  party  whose  interest 
in  the  land  was  offered  for  sale.  Creditors  of  the  execu- 
tion debtor  may  use  inadequacy  of  price  bid  as  evidence  of 
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fraud  and  collusion  Ix^tween  the  purchaser  and  tlio  debtor, 
as  in  Oshoni  v.  Wilkes,  108  N.  (\,  671,  but  no  case  can  be 
found,  we  think,  that  sustains  ihe  plaintifls  in  their  conten- 
tion that  they  can  use  the  inadequacy  of  price  to  destroy 
the  title  of  one  who  bought  their  land  at  execution  sale. 

Taking  this  view  of  the  matter  in  controversy,  we  do  not 
deem  it  necessiiry  to  consider  aeriaiim  all  the  exceptions 
taken  bv  defendants.  Thev  are  entitled  to  a  new  trial,  and 
it  is  so  ordered.  New  Trial  (Jranted. 

Clakk,  J.,  dissenting:  The  land  was  sold  under  a  judg- 
ment for  costs  rendered  at  Fall  Term,  1872,  in  a  proceeding 
which  had  been  instituted  in  et^uity  in  18();5  by  Polly  Wil- 
liams.    It   was  bought  by  the  defendant  at  the  price  of 
$18.0").     The  jury  find  that  the  said  proceedings,  including 
the  judgment  for  costs  at  Fall  Term,  1872,  were  procured 
hv  the  fraud  of  PoUv  Williams ;  that  the  defendant  had 
n(»tice  of  the  fraud  when  she  bought  at  the  sale  under  the 
execution  for  costs  in  April,  1873  ;  that  none  of  the  plaintiffs 
had  notice  of  the  rendition  of  such  judgment;   that  the 
guardian  of  those  of  the  jdaintiffs  who  were  at  that  time 
minors  did  not  employ  counsel  in  said  proceedings  in  ecjuity, 
and  none  of  these  plaint iiis  had  knowledge  of  said  proceed- 
intrs  being  pending  ;  that  the  land  was  sold  under  the  judg- 
iiicDt  for  costs  and  not  under  a  decree  in  j-aid  cause,  and  that 
two  of  the  i)laintiffs  were  femes  corerf  when  the  judgment 
was   entered.      Upon    these    findings    the   j)laintifi's    were 
un<juestionably  entitled  to  recover.     Hut  it  is  contended 
that  there  was  not  evidence  sufficient  to  go  to  a  jury  to 
show  knowle<lge  of  fraud  on  the    i)art  of  tlie  defendant, 
an<l  this  is  the  principal  point  presented  by  the  aj)peal. 

As  to  Polly  Williams,  the  evidence  that  she  procured  coun- 
H*l  to  file  a  ])etition  in  the  names  of  plaintiffs,  some  of  whom 
were  then  adults  and  some  minors,  without  their  knowl- 
28— Vol.  112 
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edge  and  consent,  and  that  these  phaintiiis  never  heard  of 
the  pendency  of  sucli  proceedings  or  the  judgment  and  siile 
thereunder,  is  evidence  of  fraud  on  her  part  sufficient  cer- 
tainlv  to  be  submitted  to  the  jurv  in  connection  with  the 
other  testimony  in  the  case,  especially  in  view  of  the  fur- 
ther evidence  that  two  years  before  the  alleged  proceeding 
in  eijuity  was  begun,  Polly  Williams  had  Inmght  land(aiul 
taken  the  deed  in  feetherefor  to  herself)  with  money  received 
by  her  from  the  sale  l)y  her  of  this  land,  for  which  slu* 
attempted  to  obtain  title  to  the  purchaser  (under  whom  thr 
defendant  claims)  by  tiliug  this  proeee<ling  to  have  it  sold  in 
the  name  of  the  plaintiffs,  used  without  their  knowledge  ami 
consent.  The  contract  bv  Pollv  Williams  with  Harris  Flow- 
ers  for  the  sale  to  him  shows  on  its  face  that  she  had  no  right 
to  convev  the  land.  This  contract  was  not  onlv  referred  to  in 
the  menne  convevances  under  which  tlie  defendant  claims, 
and,  indeed,  in  the  very  deed  to  her,  but  the  contract  its<4f 
was  in  the  possession  of  defendant  and  was  produced  at 
the  trial.  She  was  living  on  the  lot  in  18H1  as  a  tenant  of 
Polly  Williams,  and  up  to  November,  1803,  when  she  took 
the  deed  for  it.  She  was  related  to  Pollv  William.s,  and 
was  fixed,  as  we  have  seen,  with  notice  that  this  proceeding 
was  instituted  to  perfect  a  title  out  of  the.se  plaintiffs  and  that 
the  payment,  by  the  recitals  ni  the  <leeds  under  wliich  she 
claims,  had  been  made,  not  to  them,  but  to  Pollv  Williams, 
She  knew  also  that  no  <lecree  of  sale  had  been  made  in 
the  cause,  and  she  buys  under  an  incidental  judgment  for 
costs  rendered,  as  the  jury  find,  without  knowledge  on  the 
part  of  the  plaintiffs  of  the  ])roceedings,  the  judgment  <  r 
sale,  and  buys  a  valuable  tract  of  land  without  any  consid- 
eration moving  from  her  to  the  true  owners,  nor  indeed  to 
any  ouv,  })ey()nd  a  trivial  sum  ($18. Oo)  to  pay  costs.  All 
tliese  things  tak(Mi  together  i<urely  were  sufficient  evidence 
to  be  submitted   to  a  jury,  from   which  a  jury  would  Ih» 
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authorized  to  draw  an  inference  that  the  defendant  had 
notice  of  the  fraud  perj)etrated  by  Polly  Williamson  these 
plaintiffs.  If  so,  the  Judge  j)roperly  submitted  that  issue 
10  them. 

Aside  from  this,  the  land  certainly  belonged  to  these 
plaintiffs,  subject  to  the  dower  right  of  Polly  Williams. 
The  title  has  not  been  divested  out  of  them  by  possession 
and  the  lapse  of  time,  since  Polly  Williams  did  not  die  till 
1X8*) :  nor  has  the  title  of  the  plaintiffs  passed  by  any  deed 
executed  by  them,  and  the  jury  find  ujx>n  testimony  that 
the  title  has  not  passed  from  them  bv  virtue  of  anv  sale 
or  decree  made  in  any  cause  in  court  to  which  the  plaintiffs 
weft'  parties,  or  of  which  thev  had  anv  notice.  There  was 
nt)  c-stoppel,  nor  can  the  plaintiffs  be  affected  by  the  judg- 
ment and  sale  for  costs  in  an  action  to  which  thev  were  not 
parties.  They  were  entitled  to  their  daj'  in  court.  They 
have  not  had  it.  It  is  as  old  as  the  twelfth  section  of  Magna 
i'harta — indeed,  far  older — as  old  indeed  as  the  first  percep- 
tion of  the  i)rinciples  of  natural  justice — that  *'  no  man  shall 
kdisseized  of  his  freehold  or  deprived  of  his  life,  liberty  or 
property,  except  by  the  law  of  the  land."  This  is  incor- 
pnrat(»d  in  section  17  of  Article  I  of  the  Constitution  of 
North  Carolina.  One  of  the  latest  amendmcuits  to  the  ('on- 
stitution  of  the  United  States(the  fourteenth)  provides  in  like 
manner:  **  Nor  shall  any  State  deprive  any  person  of  life, 
liherty  or  property  without  due  process  of  law." 

As  just  siiid,  the  plaintiffs  once  owned  this  land.  They 
have  not  parted  with  it  by  conveyance.  They  have 
[received  nothing  for  it.  There  is  no  presumption  or  limi- 
tiUion  again.st  them  by  possession  and  laj)se  of  time,  nor 
[are  they  in  any  way  estopj)ed.  They  have  been  dej)rived  of 
ftheproperty  upon  the  evidence  adduced  and  according  to  the 
[facts  found  by  the  jury,  by  a  judgment,  execution  and  sale 
in  a  cause  to  which  thev  were  not  parties.     Thev  have  not 
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had  *'(lue  process  of  law,"  nor  has  there  been  any  judg- 
ment against  iheni  according  to  "the  law  of  the  laud.*' 

It  is  true  Courts  lean,  and  properly,  too,  to  upholding 
the  integrity  of  legal  proceedings.  The  plaintiffs  having 
been  named  as  parties  to  the  legal  proceedings  in  which  the 
judgment  for  costs  were  rendered  under  which  the  land  \v^ 
sold,  every  presumption  is  that  they  were  parties.  But 
they  have  conclusively  rebutted  that  presumption.  The 
jury  have  found  that  they  were  not  only  not  parties  to  the 
action,  but  never  had  any  notice  of  the  proceedings,  or  the 
judgment  and  sale. 

Under  these  circumstances  the  plaintiffs  should  recover  : 
the  land  which  has  never  legally  passed  from  them.  It  is 
true  that  when  counsel,  who  are  able  to  respond  in  dam- 
ages, represent  parties  to  an  action  without  their  author- 
ity, the  Court  may  uphold  the  title  of  an  innocent  pur- 
chaser at  a  sale  under  a  decree  in  the  cause,  because 
then  the  owner  of  the  land  is  not  deprived  of  his  property 
without  compensation,  (/niversity  v.  La^siterj  8.'^  N.  C,  38. 
But  here  the  counsel  is  dead,  and  the  essential  fact  that  the 
])laintitrs  can  get  ccmipensation  for  their  property  out  of  his 
estate  does  not  ai)pear.  They  have  no  remedy  except  to 
regain  their  own.  Doubtless  the  counsel,  misled  by  Polly 
Williams,  honestly  thought  he  represented  these  parties. 
Nor  is  this  like  the  case  where  there  is  defective  service 
upon  a  minor  who  appears  by  guardian,  which  defect  is 
cured  by  statute.  The  Code,  §387  ;  Ilarrisoit  v.  Harrimny 
10()  N.  C\,  282.  The  proceeding  hero  was  not  merely  irregu- 
lar; it  was  void. 

It  should  be  further  noted  that  in  University  v.  Lrt>!^?Ver» 
6*iy>m,  the  defendant  had  been  served  with  process,  and 
being  thereby  fixed  with  notice  of  all  orders  and  decrees 
in  the  cause,  he  was  bound  by  them,  and  it  was  his  own 
negligence  that  he  allowed  an  attorney  to  ajipear  for  him 
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whom  ho  had  not  autliorized.  Here  these  plaintiffs  were 
neither  parties  nor  had  any  notice  ol'  the  pendency  of  such 
procee^lin^. 

In  (imntham  v.  Keimedy,  91  N.  (A,  148,  it  is  said  that  a 
judgment  obtained  by  fraud  is  not,  strictly  speaking,  a 
judgment  of  tlie  Court.  There  is  also  another  principle 
still  older  and  fully  as  well  recognized,  that  a  judgment 
binds  only  parties  and  ])rivies,  and  these  plaintiffs  were 
noitluT. 

Sumner  v.  tkmjinSy  1)4  N.  C\,  371,  holds  that  where  it 
appears  from  the  record  that  a  person  was  a  party  to  an 
action,  the  legal  presumption  that  he  was  a  party  is  con- 
clusive until  removed  by  a  direct,  not  a  collateral,  attack. 
Here  we  have  the  attack  made  directlv.  It  is  the  founda- 
tion  of  the  action.  That  such  direct  attack  mav  be  made 
is  also  recognized  in  Effwardft  v.  Moore,  99  N.  (A,  1,  and 
Brittahi  V.  Mull,  Ibid.,  483. 

Grimes  v.  Taft,  98  X.  (\,  193,  decides  only  that  purchasei-s 
at  judicial  sales  will  be  protected  against  the  errors  and 
irregularities  of  the  Court  and  the  laches  of  the  parties. 
Here  there  was  none.  The  plaintiffs  were  not  parties  at  all. 
In  the  latt^st  case  on  the  subject,  Ilarrimn  v.  Hargrovi', 
109X.C.,  346,  the  Court  held  the  i)urchaser  protected  only  by 
reason  of  the  notice  which  the  complainants  had  of  the 
purchase  of  the  land  and  of  its  long  occupation  by  the  pur- 
chaser— seventeen  years.  Here  there  was  no  "  long  delay 
or  unexplained  laches  on  the  part  of  the  complainants." 
!  It  is  found  as  a  fact  that  they  had  no  knowledge  of  the 
sale  and  purchase,  nor  were  they  put  on  notice  by  possession 
of  the  defendant,  inasmuch  as  the  defendant  was  in  i)()sses- 
sion  of  the  land  by  virtue  of  the  purchase  of  the  dower- 
right,  and  after  the  death  of  the  doweress  they  moved  in 
apt  time*  to  obtain  possession.  Upon  discovery  of  the 
defence  of  the  alleged  decree  and  sale  they  were  properly 
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allowed  by  the  Court  to  amend  this  proceediug  so  as  to 
attack  the  former  proceedings  directly  and  to  pray  for  jws- 
session  as  one  of  the  consequent  reliefs  asked. 

Morrin  v.  Gentry^  89  N.  C,  248,  was  a  case  in  which  the 
('ourt  appointed  a  next  friend  without  notice  to  the  infants 
or  the  next  friend.  This  Avas  treated  as  an  irregularity, 
and  the  purchaser  at  the  sale  under  the  decree  without 
notice  of  the  irregularity  Avas  held  to  have  a  good  title. 
It  will  be  noted  tliere  was  an  order  or  judgment  of  the 
Court  that  the  infants  were  parties  by  such  apj)ointment  of 
next  friend.  There  is  nothing  of  the  kind  in  this  case 
as  to  the  adults  whose  names  appear  without  their  authority 
or  any  order  of  Court. 

The  only  direct  authority  in  our  Reports  that  the  owner 
of  pr()i)erty  can  be  deprived  of  it  by  virtue  of  the  decree 
of  a  Court  in  a  cause  to  whicli  he  is  not  in  fact  a  party  or 
privy  and  of  which  he  has  not  notice,  is  England  v.  Gamer, 
90  N.  C,  197.  That  proceeds  upon  the  argument  aft  incon- 
venienti  of  throwing  doubt  upon  judicial  proceedings  appar- 
ently regular.  But  in  such  cases  we  should  follow  the 
plain  language  of  the  Constitution  rather  than  a  decision 
of  a  Court,  else  we  would  *'  niake  the  word  of  no  effect  by 
our  traditions."  But,  indeed,  exactly  the  o])posite  of  Eng- 
land V.  Garner  is  held  in  Doyle  v.  Broum,  72  N.  C,  393, 
which  is,  besides,  supj)orted  by  the  express  provisions  of 
both  the  State  and  Federal  Constitutions,  and  by  the 
immutable  principles  of  natural  justice  tliat  property  shall 
not  be  taken  from  its  owner  by  virtue  of  the  decree  of  anv 
Court  unless  he  has  oj)portunity  to  be  heard. 

\\\  1  Freeman  on  Judgments,  sec.  120a,  it  is  said  :  **  Any 
judgment  rendered  against  one  who  has  neither  voluntarily  ; 
appeared  nor  been  served  with  process  must  be  treated  as  ^ 
void." 
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In  same  volume,  sec.  117  :  "  A  void  judgment  is,  in  legal 
ettect,  uo  judgment.  By  it  no  rights  are  divested.  From 
it  no  rights  can  be  obtained.  Being  worthless  in  itself,  all 
proceedings  founded  upon  it  are  e(|ually  worthless.  It 
neither  binds  nor  bars  anyone.  The  jnirchaser  at  a  sale 
bv  virtue  of  its  authoritv  finds  himself  without  title  and 
without  redress." 

In  section  128  the  learned  author  discusses  the  efl'ect  of 
the  unauthorized  ajjpearancc  by  attorney,  and  holds  that  by 
the  weight  of  authority  a  judgment  based  on  that  ground 
cau  Ix*  impeached  even  collaterally.  It  would  be  strange 
if  this  were  not  so  since  the  attorney  cannot  by  acceptance 
of  process  bring  his  recognize<l  client  into  court.  A  fortiori 
he  cannot  by  a  simple  entry  on  the  docket  bring  in  as  a 
party  one  who  is  in  fact  not  a  client. 

As  to  the  argument  ah  inconvcnienti,  it  is  true  opportuni- 
ties for  fraud  may  arise  if  judgments  in  cases  in  which  parties 
are  apparently  regularly  in  court  may  be  impeached  by 
showing  that  in  fact  and  in  truth  they  were  not  parties  at 
all  and  had  no  knowledge  of  the  proceedings.     But  e(|ual 
or  greater  frauds  will  follow  if  persons  can  be  made  parties 
in  jiroceedings  affecting  their  rights  without  service  of  proc- 
t-ss  and  be  absolutelv  bound  >)v  decrees  therein  when  thev 
are  in  total  ignorance  of  the  pendency  of  the  action.     The 
constitutional  guarantee  that  no  one  shall  be  deprived  of 
his  property  or  privileges  or  liberty,  excei)t  by  the  law  of 
the  land,  j)rotects  such  persons.     Whom  else  could   it  pro- 
tect?    What  use  of  the  provision  unless  it  applied  to  such? 
Mr.  Webster,  in   his  argument  in  the  Dartmouth  College 
ca.st%  thus  defines  the  '*  law  of  the  land  "  and  *'  due  process 
of  law/'  and   his  definition  has  often  been  quoted  by  the 
Courts  with    approval:     **  The  general   law,  which   hears 
l)efore  its  condemns;  which   proceeds  upon   inijuirv,   and 
rentiers  judgment  only  after  trial." 
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In  2  Freeman  on  Judgments,  .sec.  491),  the  doctrine  of  the 
binding  effect  of  the  unauthorized  appearance  of  coud5?c1 
is  shown  to  be  repudiated  by  all  of  the  later  cases  as  sul»- 
vei*sive  of  natural  ju.stice. 

As  to  Mary  J.  Smith,  who,  though  an  infant,  appeared 
as  a  party  by  her  general  guardian,  the  j)roceedings  would 
be  binding  as  to  her  but  for  the  finding  of  the  jury  that 
the  judgment  and  proceedings  were  had  by  fraud  of  which 
the  defendant  had  knowledge,  for  she  could  look  to  her 
guardian  if,  ])y  his  neglect,  counsel  were  not  retained. 
University  v.  LaHniier.  H8  X.  (A,  ;iH:   The  Code,  §387. 

As  to  the  other  plaintifi's,  never  having  been  made  par- 
ties, thev  are  not  bound  bv  the  decree,  even  in  the  absence 
of  knowledge  by  defendant  of  the  fraud. 


DURHAM  FKKTILIZKR  COMPANY  v.  (J.  A.  (^LUTK  ct  al. 

Joint  Stork  AHuocintion — Corporation — Acceptance  of  Chnr- 

ter — Liability  of  Members. 

1.  A  coriM)™!!!)!!  boin^'ii  creation  of  law,  whose  foundation  is  the  «rninl 
of  a  franehise,  then*  munt  be  an  arrfptanre  of  the  grant  or  charter 
before  it  ean  take  effect;  therefore,  when*  the  act  of  As^mbly 
(Private  Acts  1889,  cli.  105)  ineori)orateri  "TheFannere'  State  Alli- 
iance,"  ami  declared  **each  Count v  Alliance  which  hajs  been  or 
may  hereafter  be  organized  to  be  a  body  i)olitic  and  corj^orate," 
and  provided  that  the  "officers  of  the  said  several  alliant^es  now 
existing  may  immediately  accept  and  adopt  this  act  of  incorpora- 
tion, and  thereupon  they  shall  severally  be  invested  with  the  cor- 
porate powers  conferred  by  this  act  under  their  present  plan  and 
management " :  Hchi,  that  the  simplecontinuanceJn  business hyan 
alliance  after  the  passage  of  said  act,  without  signifying  in  any 
unecpiivocal  way  its  acceptance  thereof,  did  not  relieve  it  of  ith 
character  of  a  joint  stock  association  or  cf>i)artnershi]>. 
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2.  Where  a  County  Alliance  which,  subsequent  to  but  without  mention- 
ing the  act  of  Asaenibly  authorizing  it  to  bec*oine  incorporated, 
adopted  a  resolution  declarini^  that  the  alliance  "will  organize  a 
stock  company  to  enlarge  the  facilities  of  the  alliance  store,"  etc.: 
//cW,  that  such  resolution  constituted  an  acceptance  of  the  act  of 
incorporation,  and  rendei-ed  the  alliance  a  body  corporate  from  the 
date  of  such  resolution. 

•I  MemberHof  a  joint  stock  association  (unincorporated)  are  individu- 
ally liable,  jointly  and  severally,  for  its  debts,  and  the  acceptance 
by  such  ass4K'iation  of  an  act  of  the  General  Assembly  authorizing 
it  to  l)econie  a  corporation  does  not  relieve  its  memliers  from  lia- 
bility for  debts  contracted  by  it  before  such  acceptance;  otherwise, 
:ui  to  debts  contracted  after  the  acceptance. 

4,  Note?  given  by  an  agent  of  a  corporation  in  pursuance  of  a  contract 
made  by  him  in  behalf  of  a  joint  stock  association,  before  the  act 
of  incor|)oration  was  accepted,  are  binding  upon  those  who  were 
members  before  such  acceptance. 

•V  Wliert*  an  agent  of  a  cor]>oration,  under  a  contract  made  by  him  with 
a  fertilizer  company  on  behalf  of  a  joint  stock  association  before 
acceptance  of  an  act  of  incori)oration,  took  notes  from  those  tf) 
whom  he  sold  giiano  and  turned  them  over  to  the  fertilizer  com- 
jmny,  which  afterwards  returned  them  to  him  for  collection,  and 
the  amount  collected  was  mingled  with  the  funds  of  the  corpora- 
tion and  applied  to  its  use:  HfUfy  that  the  members  of  the  associa- 
tion who  were  such  before  the  act  of  the  incorporation  was  accepted 
are  not  personally  liable  for  the  amounts  so  collected  and  con- 
vert<»d. 

Civil  action,  by  the  Durham  Fertilizer  Company  against 
(r.  A.  Clute  and  others,  members  of  the  Hampson  County 
Alliance,  heard  before  Connor,  J.,  and  a  jury,  at  October 
Term,  1892,  of  the  Superior  Couil  of  Durham  County. 

The  substance  of  the  pleadings  and  the  facts  necessary 
to  an  understanding  of  the  decision  of  the  Court  are  fully 
set  out  in  the  opinion  of  Associate  Justice  MacRae. 

The  resolution  of  Sampson  County  Alliance,  adoi)ted 
April  10,  1891,  and  referred  to  in  the  opinion,  provided  as 
follows:  **That  we  organize  a  stock  company  to  enlarge 
the  facilities  of  the  alliance  store;  that  the  County  Alii- 


442  IN  THE  SUPREME  (X)URT. 


Fkrtimzer  Co.  r.  Clitk. 


aiic^,  the  suballiauces  and  the  individual  members  of  the 
alliance  be  eligible  to  take  stock/'  etc. 

The  certificate  issued  to  certain  of  the  defendants  under 
the  plan  of  February,  1889,  also  referred  to  in  the  oinnion, 

was  as  follows  :  "  This  certifies  that has  contributed  to 

the  County  Business  Agency  Fund  the  sum  of dollars, 

with  the  privilege  of  drawing  the  same  out  after  sixty  (lay.s' 
notice,  with  eight  per  cent,  interest." 

His  Honor  Judge  (yonnor,  ado{)ting  the  verdict  in 
response  to  the  issues  submitted,  by  consent  found  and 
declared  the  facts  pertinent  to  the  decision  of  the  causes 
and  gave  judgment  against  certain  of  the  defendants  and 
in  favor  of  others,  as  referred  to  in  the  opinion,  and  both 
plaiutitt*  and  defendants  api)ealed. 

Messrs.  Fuller  ct  Fuller  and   W.  A.  GtUhrie,  for  plaintiff. 
Messrs.  Boone  ct  Parker^   D.   B.   Nieholson  and  John  1). 
Kerr,  for  defendants. 

MacRae,  J. :  The  plaiiitiff  seeks  to  charge  the  defeml- 
ants,  twenty  in  nunil)er,  and  the  other  defendant,  Herring, 
as  their  assignee,  as  copartners  in  a  mercantile  venture, 
under  the  name  of  "Sampson  County  Alliance  Store,"  with 
the  defendant  Clute  as  manager,  for  the  price  of  certain 
guano  sold  by  plaintiff  to  said  Clute,  as  plaintiff*  alleges, 
for  and  in  behalf  of  his  co-defendants,  except  Herring,  in 
the  years  1890  and  1891.  The  amount  alleged  to  be  due 
is  said  to  be  evidenced  by  certain  notes  executed  to  plain- 
tiff' by  said  Clute  in  his  own  name,  but,  as  plaintiff*  alleges, 
for  and  in  behalf  of  his  co-defendants,  and  aft^r  giving  all 
proi)er  credits,  amounting  to  the  sum  of  $2,908.16,  and  inter- 
est. Plaintiff'  further  alleges  that  as  collateral  security  for  the 
said  indebtedness  the  defendant  Clute,  manager  and  agent 
as  aforesaid,  turned  over  to  the  plaintiff'  certain  claims  for 
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fertilizers  sold  by  defendants  through  their  aforesaid  man- 
ajrerand  agent,  and  at  the  maturity  .thereof  said  defend- 
ant ('lute,  manager  and  agent,  collected  thereon  sundry 
amount.?,  aggregating  the  sum  of  $1,600,  which  he  did  not 
pay  over  to  the  plaintiff,  but  used  for  his  copartners  in  their 
business.  And  plaintiff  further  alleges  that  defendants 
voluntarily  .surrendered  all  the  effects,  property  and  choses 
in  artian  of  said  copartnership  to  defendant  Herring,  and 
that  said  Herring  has  in  his  hands,  as  trustee,  more  than 
sufficient  to  pay  plaintiff\s  debt,  and  plaintiff'  alleges  a 
demand  and  refusal  by  said  Herring  so  to  pay. 

Plaintiff  demands  judgment  against  all  the  defendants 
for  $'2,908.16,  and  int'^TCst,  and  against  Herring  that  he 
account  for  and   pay  over  to  i)laintiff  out  of  the  effects 
so  received  bv  him  the  said  sum.     The  defendant  Clute 
makes  no  answer.     The  other  defendants  deny  the  coi)art- 
nership  as  alleged,  and  the  giving  of  any  notes  by  said 
<'lute  in  their  behalf  or  as  their  agent,  or  the  purchase  by 
them  of  any  guano  from  plaintiff,  or  their  liability  upon 
any  note  or  otherwise  for  said  guano.     They  deny  that  they 
tunied  over  any  property  to  defendant  Herring,  as  alleged, 
but  admit  that  defendant  Clute,  as  Business  Agent  of  the 
Sampson  County  Farmers'  Alliance  Store,  and  certain  of 
the  directors  thereof  executed  to  defendant  Herring,  trustee, 
a  deed  of  assignment  conveying  to  him  all  the  assets  of 
said  store  for  the  benefit  of  its  creditors.     Thev  further 
allege  that  the  defendant  Clute  was  the  agent  of  plain- 
tiff in  the  sale  of  the  fertilizers,  and  thev  denv  that  anv 
note,  account  or  other  thing  of  value  arising  from  the  sale 
of  any  commercial  fertilizers  sold  by  plaintiff  to  said  Clute 
ever  came  into  the  hands  of  the  defendant  Herring,  trustee, 
or  anv  of  the.se  defendants. 

And  defendants,  as  a  second  defence,  allege  that  said 
Clute  was  agent  for  plaintiff  in  the  sale  of  the  fertilizers. 
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and  not  of  defendants;  that  the  said  fertilizers  were  deliv- 
ered by  plaintiff  to  defendant  Clute  to  be  sold  for  the  plaiu- 
tiff';  that  said  Clute  did  sell  said  fertilizers  for  plaintiff  ami 
took  notes  for  the  same,  payable  to  plaintiff,  and  said  noU^s 
were  the  j)roperty  of  plaintifi'  in  the  hands  of  said  Clute  as 
its  agent,  and  that  plaintiff  took  out  of  the  hands  of  said 
Clute  d^ertain  of  said  notes  amounting  to  about  $1,400,  and 
put  them  in  the  hands  of  an  attorney  for  collection.  Some 
of  tlie  defendants  filed  answers  denvinff  that  thev  were  stock- 
holders  in  the  said  store,  and  one  denvinor  that  he  was  a 
member  of  the  alliance.  Two  issues  were  submitted  to  the 
jury,  and  answered  as  follows: 

1.  Did  the  defendant  (i.  A.  Clute  contract  with  the 
plaintiff  com|)any  in  resfject  to  the  guano  as  the  agent  of 
the  Sampson  County  Farmers'  Alliance  Store,  or  on  his 
individual  account?  Ans.  As  the  agent  of  Sampson 
County  Farmers'  Alliance  Store  up  to  July  15,  1891. 

2.  What  amount,  if  any,  of  the  proceeds  of  sales  of  the 
guano  furnished  by  the  plaintiff  company,  collected  by  the 
defendant  (i.  A.  Clute,  was  used  in  the  business  of  the 
said  Alliance  Store?     Ans.  $1,608.08. 

Ilis  Honor,  adopting  the  verdict  upon  said  issues,  by  con- 
sent found  other  facts,  as  are  set  out,  and  rendered  judg- 
ment. 

The  principal  contention  l)efore  us  was  concerning  the 
act  to  which  we  shall  presently  refer,  and  from  which  we 
shall  cite  such  parts  as  are  pertinent  to  our  inquiry,  and 
its  effect  upon  the  organization  existing  at  the  time  of  its 
passage. 

By  force  of  the  provisions  of  ch.  105,  Private  Acts  of 
1889,  certain  persons,  their  associates  and  successors,  are 
incorporated  under  the  name  and  style  of  "The  F'armen?' 
State  Alliance  of  North  Carolina,"  with  the  corporate  powers 
nnd  privileges  therein  declared.     Section  0  provides  ''That 
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each  County  Alliance  which  has  been  or  may  hereafter 
be  organized  is  declared  to  be  a  body  {)olitic  and  corporate 
under  the  name  and  stvle  of  the  Farmers'  Alliance  of  the 
particular  county  in  which  said  alliance  is  located,"  with 
right.s  powers  and  privileges,  among  which  it  "may  estab- 
lish, conduct  and  pro.secute  such  mercantile  and  manufac- 
turing business  and  such  other  enterprises  as  will  promote 
the  interests  and  welfare  of  the  said  alliance  and  its  mem- 
l)ers  in  the  count v  in  which  it  is  located." 
Bv  section  S  the  subordinate  alliances  which  are  now  or 

ft 

may  hereafter  be  organized  in  the  several  counties  of  the 
State  are  created  bodies  politic  and  corporate  under  such 
name  and  style,  etc. 

Section  9.  '*That  the  Countv  Alliances  and  subordinate 
alliances,  the  incorporation  of  which  is  i)rovided  for  in 
this  act,  may  succeed  to  the  rights  and  j)rivileges,  adoi)t 
the  present  organization,  assume  the  liability  and  continue 
to  develop  and  execute  the  general  i)lan  and  purposes  of 
the  associations  respectively  known  as  the  County  Alliances 
and  subordinate  alliances  as  now  existing  and  organized 
under  their  constitution,  by-laws,  rules  and  regulations: 
shall  be  corporate  bodies  and  invested  with  the  corporate 
|H)wers,  rights  and  privileges  herein  granted  to  county  and 
subordinate  alliances,  subject  to  the  supervision  and  con- 
trol of  the  Farmers'  State  Alliance." 

Section  11.  **That  tlie  president,  secretary  and  trc^asurer 
<»r  other  chief  officc»rs  of  the  said  several  alliances  now 
i'xi.^ting  in  this  State,  with  the  executive  committee  of  each, 
may  iniinediately  accept  and  adopt  this  act  of  incorpora- 
tion, and  thereupon  thev  shall  severallv  be  invested  with 
the  corporate  powers,  rights  and  privileges  conferred  by 
this  act  under  their  j)resent  plan  and  organization;  ])r()- 
vided  that  the  failure  or  refusal  of  anv  one  or  more  of  the 
said  alliance's  to  accept  this  charter  or  act  shall   not   affect 
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or  pivjiulicc  tliose  which  do  accept,  nor  })rcvent  them  from 
becoming  incorporated  under  this  act  and  enjoying  the 
rights  and  privileges  therein  conferred.'*  This  act  \va.^ 
ratified  March  7,  1889,  and  took  effect  from  and  after  its 
ratification. 

The  defendants  contend  that  the  Sampson  County  Alli- 
ance, which  had  already  been  organized  and  begun  to  carry 
on  a  general  merchandise  business  in  February,  1889, 
became  a  corporation  by  force  of  the  statute  on  the  7th  of 
March,  1H89,  and,  therefore,  that  for  any  obligation  con- 
tracted in  si\id  business  the  members,  being  stockholdei's, 
are  not  personally  liable. 

But  a  corporation  being  an  artificial  person,  a  creation  of 
law,  whose  foundation  is  the  grant  of  a  franchise,  it  follows 
manifestly  that  there  must  be  an  acceptance  of  the  grantor 
charter  before  the  same  can  take  effect.  One  cannot  bo 
made  a  corporator  without  his  consent.  I  Lawson  R.  &  R., 
sec.  *y^H  et  scq.;  Angell  &  Ames  on  Cor[>.,  sec.  81  e(  seq. 
The  form  or  manner  of  such  acceptance  depends  in  a  great 
degree  upon  the  charter  or  grant.  There  is  abundant 
authority  to  the  effect  that  no  particular  form  of  accei)tancc' 
is  necessary,  but  any  act  unequivocally  showing  an  inten- 
tion to  accej)t  the  charter  is  sufficient.  1  Morawetz  on  Pr. 
Corp.,  sec.  23;  Bank  v.  Dandridge,  VI  Wheat.,  64;  Angell  & 
Ames,  supra,  83.  It  is  not  every  slight  deviation  from  the 
requirements  of  a  special  act  of  incorporation,  in  regard  to 
acceptance  or  organization,  which  will  avoid  the  charter  and 
make  the  individual  members  liable  as  partners,  although 
as  a  rule  a  strict  compliance  with  the  enabling  act  is 
re(juired  in  the  formation  of  corporations  under  general 
laws.  It  is  said  in  1  Beach  on  Private  Corporations,  sec.  IH: 
*'  And  there  should  seem  to  be  a  distinction  between  a  case 
where  the  i)lea  of  mil  del  corporation  is  set  up  in  a  suit 
between  a  corporation   and  a  stockholder  or  other  indi- 
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viduals  to  defeat  an  alleged  liability  and  the  case  of  a  suit 
apiinst  individuals  who  claim  exemption  from  individual 
liability  on  the  ground  of  having  become  a  corporation 
under  the  provisions  of  a  general  statute.  In  the  latter 
(*a.se  a  stricter  measure  of  compliance  with  statutory  ])r()- 
visions  will  be  re(iuired  than  in  the  former.'' 

We  were  at  first  strongly  inclined  to  the  conclusion  that 
a  presumption  had  arisen  of  acceptance  of  the  charter  by 
the  Sampson  County  Farmers'  Alliance  immediately  upon 
tlh*  ratification  of  the  act ;  but  upon  a  closer  examination 
of  the  act  in  (juestion  we  find  that  by  section  11  some 
unequivocal  act  of  acceptance  is  reijuired,  something  fur- 
ther than  simply  a  continuance  of  the  business  under  the 
then  existing  plan,  which  might  well  have  warranted  the 
conclusion  of  an  acceptance  but  for  the  provision  of  said 
section  11.  It  was  in  contemplation  that  those  already 
orpinized  should  signify  their  accei)tance  of  the  c()rj)orate 
|)o\vers  tlirough  their  chief  officers  and  executive  committee, 
and  the  failure  or  refusal  so  to  do  bv  one  or  more  of  these 
organizations  was  not  to  prejudice  those  who  did  accept. 
This  leaves  no  room  for  that  latitude  of  construction  which 
would  presume  an  acceptance  l>v  reason  of  a  continuance 
to  carrv  on  business  as  it  had  been  done  before  the  act. 

It  may  be  considered  well  settled  that  as  the  acts  of  pri- 
vate persons,  even  of  the  most  solemn  nature*,  may  be  i)re- 
.suine<l  or  proved  by  presumj)tive  evidence,  so,  as  to  the 
acts  of  a  corporation,  if  they  cannot  be  reasonably 
acc()unte<l  for  but  on  the  supposition  of  other  acts  done  to 
make  them  legally  operative  and  binding,  they  are  pre- 
sumptive proofs  of  such  other  acts.  Mkldlei<f\r  v.  DaviH,  .'i 
Mj't.,  13o;  Rank  v.  Dandridge,  mipm;  1  Waterman  on  Cor- 
porations, |).  137.  in  this  case,  however,  the  reasonable 
inference  from  the  failure  to  take  any  steps  under  the  act  of 
incorporation,  and  a  continuance  of  the  business  precisely 
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as  beforo,  was  that  this  association  preferred  not  to  accept 
the  proffered  charter. 

We  are  brought,  then,  to  the  conclusion  tlmt  up  to  the 
loth  of  April,  1891,  there  was  no  act  on  the  part  of  the 
P^irmers'  Alliance  of  Sampson  County  from  which  we  may 
presume  an  acceptance  of  the  corporate  franchises  tendered 
bv  the  Act  of  March  7,  1889. 

On  the  10th  of  April,  1891,  this  association  indicated  its 
acceptance  by  a  resolution  whicli,  although  it  did  not  raeii- 
ticm  the  act,  plainly  shows  that  its  authoi's  had  the  act 
before  them  when  the  resolution  was  drawn.  This  resolu- 
tion was  followed  by  a  reorganization  on  the  loth  of  Jiilv, 
1891,  and  the  business  was  continued  until  the  loth  of  Janu- 
ary, 1892,  when  an  assignment  was  made  for  thebenelitof 
creditors. 

We  are  of  the  opinion,  and  so  hold,  that  the  resolution  of 
the  10th  of  April,  1891,  was  an  acceptance  of  the  charter, 
and  that  the  members  of  the  corporation  are  not  i.>ersonally 
liable  for  the  debts  incurred  by  the  corporation. 

And  we  also  Iiold  that  before  the  10th  of  April,  1891,  the 
business  was  a  co[)artnership,  a  ,foint  stock  company,  which, 
in  North  Carolina,  in  its  relation  with  creditors,  is  none 
other  than  a  copartnership,  and  that  all  those  persons  who 
were  members  of  the  said  association  before  the  date  last 
named  are  liable  jointly  and  severally  for  the  debts  con- 
tracted  by  the  said  association  while  such  persons  were 
members  thereof. 

We  concur  with  his  Honor  that  the  certificates  issued  to 
certain  of  tlie  defendants  under  the  plan  of  February,  1889, 
did  not  constitute  them  copartners  with  the  Sampson 
County  Alliance,  for  the  reasons  stated,  and  *'that  the 
plaintiff  company  is  entitled  to  judgment  against  the 
defendant  Clute  for  the  total  amount  due  upon  said  notes 
for  want  of  an  answer." 
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His  Honor,  by  consent,  adopting  the  response  of  the  jury 
to  the  issues  submitted,  found  the  facts  upon  which  he 
Imsetl  his  judgment,  and  by  those  facts  we  are  bound.  Fer- 
tilizir  Co.  V.  lieams,  lOo  N.  C,  28;]. 

There  was  no  evidence  to  show  that  either  of  the  defend- 
ants except  R.  M.  Crumjder  ai^d  W.  E.  Stevens,  were  mem- 
l)ery5  of  the  Sampson  County  Alliance  between  February, 

1889,  and  July,  1891,  during  which  time  the  indebtedness 
was  contracted,  and,  therefore,  as  his  Honor  held,  they  are 
uot  liable  upon  such  indebtedness. 

His  Honor  also  found  that  defendants  R.  M.  Crumpler 
and  W.  E.  Stevens  were  members  of  the  Sampson  County 
Farmers'  Alliance  between  February,  1889,  and  July  15, 

1890.  It  will  follow,  as  was  held  bv  him,  that  they  are 
lial»le  upon  tlie  debt  contracted  in  May,  1889.  And  U[)on 
the  finding  that  W.  E.  Stevens  was  a  member  of  said  alli- 
ance between  July  lo,  1890,  and  July  15,  1891,  he  is  liable 
n\)(n\  all  indebtedness  contracted  by  said  alliance,  or  by  its 
ajiTt-nt,  Clute,  in  its  behalf,  before  the  acce})tance  of  the  char- 
ter on  the  10th  day  of  April,  1891. 

The  notes  given  the  plaintiff  by  said  Cluto  on  the  1st  of 
May  ami  the  1st  of  June,  1891,  were  after  said  acceptance, 
and,  therefore,  hi  behalf  of  the  corporation,  wh()S(»  stock- 
holders were  not  personally  liable  for  its  debts,  bnt  they 
were  given   in  pursuance  of  the  contract  of  January  2(>, 
1891,  made  by  said  Clute  with  the  plaintiff  "for  the  sale 
of  ^uano.'^     As  the  contract  of  sale  was  made  with   the 
eopartnership,  or  rather  with  Clute  as  ngent  for  his  undis- 
covered principal,  the  Sampson  County  Planners'  Alliance, 
it  could  not  be  that  the  copartners,  at  the  time  of  the  con- 
tract, could  rid  themselves  of  the  obligation  by  reason  of 
said  contract  by  accepting  a  charter  of  incorporation,  and 
heeoming  a  corporation  whose  members  were  not  individu- 
ally liable  for  its  debts. 
29— Vol.  112 
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His  Honor  holds  that  the  said  joint  stock  company  (refer- 
ring to  the  organization  pursuant  to  the  resolution  of  April 
10,  1891)  and  the  members  thereof,  either  corporate  or 
natural  persons,  became  liable  for  the  amount  collected  on 
account  of  said  guano,  the  notes  returned  by  the  ]>laintitt* 
to  the  said  ('lute,  agent  of  said  joint  stock  company,  and 
mingled  with  its  funds  and  a[)plied  to  its  use.  Accordiujj 
to  the  findings  of  fact  these  notes  were  returned  by  plain- 
titf  to  ('lute  for  collection  after  Julv  15,  1891,  and  he  col- 
lecte<l  $l,(}oH.r)8  on  account  thereof,  and  mingled  with  the 
fund  and  af)plied  to  the  use  of  the  said  Sam])son  County 
Alliance  Store,  of  course  after  the  last  date  and  const^ 
(juently  after  tlie  acceptance  of  the  incorporation. 

We  do  not  concur  with  his  Honor  in  his  c(mclusion  that 
the  membei>^  became  personally  liable  on  this  account  for 
the  reason  that  it  was  a  debt  of  the  corporation,  incurrtHl 
by  a  reception  of  the  funds  arising  from  collection  of  notes 
after  the*  acceptance  of  the  charter.  Neither  do  we  concur 
in  the  conclusion,  if  it  were  so  intended  to  be,  tliat  U.  M. 
Crumpler,  having  become  a  member  of  the  joint  stock  com- 
pany organized  January  15,  1891,  became  liable  for  its 
indebtedness.  We  see  nothing  in  the  fin<lings  of  fact  to 
indicate  that  any  joint  stock  company  was  formed  at  the 
last  named  date.  If  it  were  meant  to  be  the  organization 
under  the  resoluti(m  of  April  10,  1891,  we  have  held  that 
this  was  an  acceptance  of  the  charter  and  that  for  any  debt 
contracted  aft(T  that  date  the  c()rj)orators  were  not  perv5on- 
allv  liable. 

We  deem  it  pr()j)er  to  say  that,  as  the  argument  was 
entirely  ui)on  the  constructitm  of  the  statute  as  applicable 
to  the  contentions  of  the  parties,  we  have  not  deemed  it 
necessary  to  verify  the  calculation  upon  which  the  amounts 
of  the  judgments  are  reached. 
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The  judgments,  first,  against  the  defendant  Clute  for 
want  of  an  answer,  second,  against  defendants  R.  N.  Grump- 
ier and  W.  E.  Stevens  upon  the  note  given  in  May,  1890,  and 
ajjainst  \V.  E.  Stevens  upon  the  notes  given  in  May  and 
June,  1891,  are  affinned. 

The  judgment  against  R.  M.  Grumpier  for  $1,658.58,  the 
amount  collected  by  the  defendant  Glute  upon  the  notes 
returned  to  him  by  plaintiff,  after  the  acceptance  of  the  act 
of  incorporation,  and  mingled  with  the  funds  of  the  cor- 
|)oration,  is  reversed. 

The  amount  whiclf  shall  be  collected  from  defendant 
Clute  is  to  be  credited  pro  rata  upon  the  judgments  against 
Crumpler  and  Stevens  and  W.  E.  Stevens. 

The  judgment  by  consent  against  defendant  Herring, 
trustee?,  is  affirmed,  as  also  the  judgment  in  favor  of  the 
other  defendants. 

Tpon  defendants'  appeal  the  judgment  is  modified  as 
herein  directed. 

rpon  plaintiff's  appeal  from  the  judgment  in  favor  of 
V.  J.  McArthur  and  the  defendants  other  than  Stevens, 
Crumpler  and  Clute,  the  judgment  is  affirmed. 


KELLAM  &  MOORK  v.  L^AAC  BKOWX. 

Confract — Sale  or  Agency. 

Wheiv  a  contract  recited  that  plaintiffs  would  pell  their  goods  to  no  one 
in  defendant's  town  except  to  defendant,  and  that  defendant  would 
sell  no  goods  of  that  sort  except  those  manufactured  by  ])lain tiffs, 
and  that  he  would  keep  his  assortment  up  to  the  amount  of  the 
then  order  of  $100,  and  would  not  sell  at  less  than  the  established 
price,  and  the  terms  of  payment  for  tlie  goods  were  i)rescribed: 
HM,  that  such  contract  was  one  of  sale  and  did  not  constitute  the 
defendant  a  factor  or  commission  merchant  or  agent  for  the  sale 
of  the  goods. 
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Civil  action,  tried  before  WhUakerj  J.,  and  a  jury,  at 
December  Term,  1892,  of  Duplin  Superior  Court,  in  which 
plaintiffs  sought  to  recover  the  value  of  goods  alleged  to 
have  been  sold  to  defendant. 

Plaintiffs  introduced  evidence  tending  to  show  that 
Faulkner,  Kellam  &  Moore  had  delivered  certain  goods  to 
defendant,  Isaac  Brown,  under  the  following  contract: 

"This  agreement  made  and  entered  into  this  5th  day  of 
June  1891,  by  and  between  Faulkner,  Kellam  &  Moore, 
having  a  place  of  business,  and  now  doing  business,  in  the 
city  of  Atlanta,  State  of  (leorgia,  party  of  the  first  part, 
and  Isaac  Brown,  of  Warsaw^  county  of  Duplin,  State  of 
Nortli  Carolina,  party  of  the  second  part,  witnesseth :  1st, 
the  party  of  the  first  part  hereby  agrees  to  sell  no  other 
party  in  Warsaw;  2d,  in  consideration  of  the  party  of  the 
first  part  agreeing  to  sell  no  other  party  in  said  town,  said 
party  of  the  second  part  agrees  not  to  sell  any  spectacles 
or  eyeglasses  except  the  *  Perfected  Crystal  Lenses,'  and 
other  goods  manufactured  or  sold  by  part}' of  first  part; 
8(1,  party  of  the  second  part  agrees  to  keep  his  assortment 
up  to  the  amount  of  the  present  order;  4th,  party  of  the 
second  part  shall  not  sell  the  'Perfected  Crystal  Lens' 
glasses  at  less  than  the  established  pric€\ 

''Terms  of  kSale. — This  contract  calls  for  a  $100  assort- 
ment. Terms,  one-fifth  payable  August  1st,  1891  ;  one- 
fifth  i)ayable  September  1st,  1891;  one-fifth  payable  Octo- 
ber 1st,  1891  ;  (me-fifth  payable  November  1st,  1891  ;  and 
balance  payable  December  1st,  1891.  Send  optimetic  frw 
of  charge.     All  future  invoices  sixty  days. 

''  It  is  fully  understood  and  agreed,  that  this  contract 
between  said  parties  is  fully  and  entirely  expressed  hereby, 
and  that  there  is  no  parol  or  verbal  agreement  or  under- 
stand inti:  of  anv  kind    wherebv  the  terms  hereof  can  be 
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changed,  modified,  or  explained  in  any  manner  whatever. 
In  testimony  whereof  tlie  said  parties  have  hereunto  set 
their  hands  and  seals,  the  dav  and  vear  first  above  written. 

**  Faulkner,  Kp:llam  <fe  Moork, 
"  Isaac  Brown. 
"  Witness : 
**  Please  send  copy  of  this  with  goods.'' 

An<l  that  after  giving  to  said  defendant  all  credits  to 
which  he  was  entitled  there  was  a  balance  due  bv.  him  for 
said  goods  amounting  to  $86.77,  and  that  prior  to   the 
beginning  of  this  action  the  said  claim  of  $86.77,  due  by 
defendant  for  the  goods,  had  been  duly  assigned  and  trans- 
ferred   by  Faulkner,    Kellam  &  Moore   to  the  plaintiffs. 
The  defendant  admitted  the  execution  bv  him  of  the  con- 
tract  with  Faulkner,  Kellam  &  Moore,  and  that  lie  had 
received  of  them  under  said  contract  the  goods  as  stated  in 
the  contract  and  as  claimed  by  the  plaintiffs,  and  that  the 
balance    due   by  him,  if  anything,    was   $86.77,    but    he 
further  testified  that  prior  to  the  beginning  of  this  action 
he  shipped  by  express  to   Kellam   &    Moore  these  goods, 
amounting  at  the  contract  price  to  $86.77,  and  that  the 
:*aid  goods  have  never  been  returned  to  him  by  the  plain- 
tiffs or  the  express  company ;  that  he  wrote  to  Kellam  & 
Moore  asking  their  permission  to  return  the  goods,  but  that 
he  had  never  received  their  permission  to  do  so. 

His  Honor  instructed  the  iurv  that  the  defendant  hav- 
ing  admitted  the  execution  by  him  of  the  contract  sued 
upon  and  the  delivery  to  him  thereunder  of  the  goods. 
amounting,  after  deducting  all  credits,  to  $86.77,  as 
claimed  by  plaintiffs,  and  the  defendant  having  further 
admitted  that  he  was  never  at  any  time  authorized  by 
Faulkner,  Kellam  &  Moore,  or  by  the  plaintiffs,  to  return 
the  goods,  if  they,  the  jury,  were  satisfied  by  the  prepon- 
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(leranco  of  the  evidence  that  prior  to  the  beojinning  of  this 
action  all   interest  of  Faulkner,  Kellam  &  Moore  in  the 
contract  of  June  5,  1891,  and  amount  due  thereunder,  had 
been  duly  transferred  and  assigned  to  plaintiffs,  they  would 
find  the  issues  submitted  to  them  in  favor  of  the  plaintiffs, 
unless  they  should  further  find  that  the  balance  of  said 
goods,  amounting  to  $86.77,  had  been  returned  to  plain- 
tiffs or  their  assignees,  Faulkner,  Kellam  &  Moore,  and 
had  been  received  by  them  ;  that  the  plaintiffs  could  not 
keep  the  goods  and  also  recover  the  amount  due  for  them, 
and  if  they  should  find  that  said  goods  had  been  returned 
and  received  as  just  stated,  they  would  find  in  favor  of  the 
defendant.     To   that   part  of  his  Honor's  charge,  which 
instructed  tlie  jury  that  if  they  were  satisfied  by  prepon- 
derance of  evidence  that  prior  to   the   beginning  of  this 
action  all  interest  of  Faulkner,  Kellam  &  Moore  in  said 
contract  of  r)th  of  June,  1891,  and  amount  duo  thereunder 
had  been  duly  assigned  to  plaintiffs,  they  would  find  the 
issues  submitted  to  them  in  favor  of  plaintiffs,  the  defend- 
ant then  and  there  excepted.     The  defendant  tendered  no 
recjuests  for  instruction  to  jury.     There  was  a  verdict  for 
plaintiffs.     The  defendant  moved  for  a  new  trial  because 
of  error  in    his    Honor's   charge   as    hereinbefore   stated, 
because  his  Honor  ought  to  have  instructed  the  jury  that 
said  contract  of  5th  of  June,  1891,  was  not  a   contract  of 
sale ;  that  thereunder  said  defendant   did    not    become  a 
purchaser,  but  only  a  factor  or  commission  merchant,  with 
power  to  return  all  goods  not  sold  by  him,  and  because  his 
Honor  ought  to  have  instructed   the  jury  that  said  con- 
tract of  oth  of  June,  1891,  was  void. 

From  the  refusal  of  motion  for  new^  trial  and  judgment  for 
plaintiffs,  defendant  appealed. 

Mr.  II.  R.  Kornegaif,  for  plaintiffs. 
No  counsel  contra. 


FEBRUARY  TERM,  1893.  455 


Falkxeu  r.  Thompson. 


MacRae,  J. :  We  have  been  favored  with  neither  argu- 
ment nor  brief  bv  defendant's  counsel.  On  examination 
of  the  record  we  find  certain  objections  to  depositions,  and 
to  some  of  the  questions  and  answers  therein,  and  excep- 
tions noted  to  his  Honor's  ruHngs,  but  they  are  not  stated 
ill  the  case  on  appeal,  and  we  must  presume  that  they  are 
not  now  insisted  on. 

The  defendant  excepts  to  the  instructions  given  by  his 
Honor  as  to  assignment  of  the  claim  sued  upon  to  })lain- 
tiffk  Without  any  suggestion  as  to  the  error  in  this  instruc- 
tion we  liave  been  unable  to  discover  it. 

The  agreement  between  the  parties  is  not  such  as  is  con- 
tended bv  defendant  in  that  it  would  constitute  the  defendant 
a  factor  or  commission  merchant,  the  agent  of  the  j)laintiff 
for  the  sale  of  the  goods  mentioned,  but  clearl)'  contem- 
plates a  sale.  We  concur  in  the  views  of  his  Honor  as 
expressed  in  liis  instructions  to  the  jury.     There  is 

No  Error. 


ROBERT  FALKNKR  v.  H.  H.  THOMPSON. 

Practice — Cane  on  Appeal — OtufHtiion  and  VninteUifjihlc 

Statement  of  Facti^. 

1.  Where,  in  the  cast*  on  ap{)eal,  there  is  not  a  Huthcient  rirital  of  the 

evidence  or  of  tlie  facts  admitted  or  proven  to  |)oint  the  excei)tion8 
or  to  enahle  the  Court  to  ascertain  what  errors  of  law  areconiphiined 
of,  this  Court  will  affirm  the  judgment  below. 

2.  Where  the  reportof  a  referee,  which  was  set  aside  below  and  a  jury  trial 

had,  is  sent  up  unnecessarily  with  the  transcript  and  no  intellijrible 
case  on  ap)>eal  is  filed,  tliis  Court  cannot  know  that  the  evidence 
refK>rted  hj^  the  referee  is  identically  the  same  as  was  produced  on 
the  trial  before  the  jury,  or  that  the  Judge's  rulings  were  on  the 
.«aine  state  of  facts,  and  could  it  do  so,  this  Court  will  not  wade 
tfirough  the  entire  evidence  to  ascertain  what  the  case  on  appeal 
fhould  clearlv  state. 
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(■iviL  ACTION,  trieil  before  WinMoUj  ./.,  at  November 
Term,  1891,  of  ()RAN(iE  Superior  Court.  The  action  was 
tried  by  a  referee.  On  the  coming  in  of  his  report  the 
defendant  demanded  a  jury  trial,  which  was  granted.  The 
jury  returned  a  verdict  for  ph\intiff.  Judgment  accord- 
ingly.    Appeal  by  defendant. 

3/r.  ('.  /).  Turner,  for  defeJidant  (appellant). 
No  counsel  contrn. 

• 

('LARK,  J.:  The  case  on  appeal  is  made  out  by  appel- 
lant, no  counter  case,  as  far  as  the  record  shows,  having 
been  filed.  Three  excepticms  aj)pear  therein,  but  there  is 
not  a  sutticient  recital  of  the  evidence,  or  of  the  fact:i 
admitted  or  {)roven,  to  jmint  the  exceptions  or  to  enable 
the  ('ourt  to  declare,  otherwise  than  bv  wav  of  surmise, 
wliat  erroi^s  of  law  are  alleged  to  have  been  committed 
below.  In  such  case  the  Couii  will  affirm  the  ju<lgmeiit 
below.  WiWamH  v.  Whiiing,  92  N.  (\,  ()8;i.  Indewl, 
taking  only  the  facts  recited  in  the  case  on  aj)peal,  the 
case  is  unintelligible. 

It  is  j)ossible  that  the  aj)pellant  may  have  conceived 
that  we  could  take  the  facts  from  the  evidence  before  the 
referee  and  his  findings  thereon,  as  these  have  been  (unnec- 
essarily) sent  u])  in  the  transcript.  But  the  referee's  report 
.was  set  aside  at  the  ai)pellant\s  instance.  There  is  nothing 
to  indicate  that  identically  the  same  evidence  was  produced 
on  the  trial  before  the  jury,  nor  that  the  Judge's  rulings 
were  ui)on  the  same  state  of  facts.  But  were  it  so,  the 
('ourt  would  not  wade  through  the  entire  evidence  to  ascer- 
tain the  particular  facts  in  reference  to  which  the  ruling 
objected  to  was  nnide.  Wiley  v.  Logan,  95  N.  (\,  358.  The 
judgment  must,  therefore,  be 

Affirmed. 
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JOSIAH  TURNER  v.  S.  McD.  TATE. 

Motimi  to  Re-insfafe — Failure  to  Print  Record  for  Want  of 

Money. 

When*  an  appeal^  not  filed  by  api^ellant  as  a  pauper,  was  dismissed  for 
failure  to  print  the  case  on  appeal  as  required  by  Rules  28  and  29 
of  this  ('ourt,  it  will  not  be  re-instated  on  an  affidavit  and  motion 
nf  the  ap{)ellant  on  the  ground  that  before  he  could  raise  th^ 
money  to  print  the  record  the  case  was  reached  and  dismissed. 

Motion  by  Josiah  Turner  against  S.  McI).  Tate  for  a 
penalty  for  failure  to  appear  when  summoned  as  a  witness 
in  Orange  Superior  fVmrt.  From  the  order  of  the  Court 
Wow  setting  aside  a  judgment  absohite  against  the  defend- 
ant the  plaintiff  appealed.  The  appeal  was  dismissed,  on 
motion  of  defendant,  for  failure  to  print  the  record.  There- 
upon plaintiff  moved  to  re-instate  the  case,  alleging  that 
his  failure  to  print  was  caused  by  his  want  of  and  inability 
to  lK)rrow  the  necessary  money,  adding  that  the  illustrious 
Jud^e  Badger  was  fond  of  vsaying:  "While  Solomon  was 
wise  and  Samson  was  strong,  neither  or  both  united  could 
pay  their  debts  when  they  had  no  money.'' 

Mr.  John  W.  Graham,  for  defendant. 
No  counsel  contra. 

Clark,  J. :  The  appeal  was  dismissed  for  failure  to  print 
the  case  on  appeal  as  required  by  Rules  28  and  29  of  this 
Court.  The  plaintiff  files  a  motion  to  re-instate  upon  the 
ground  that  before  he  could  get  up  the  money  to  have  the 
record  printed  the  case  had  b^en  reached  and  dismissed. 
In  Bencher  v.  Andersoii,  93  N.  C\,  105,  it  was  held  that 
when  the  appellant  does  not  appeal  as  a  pauper  the  rule 
rwjuiring  the  record   to  be  printed   will  not  be  relaxed 
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hocause  the  appellant  files  an  affidavit  that  he  is  unable  to 
raise  the  money  necessary  to  print.  It  has  since  been 
r(»i)eate(lly  pointed  out  by  the  Court  that  this  rule  wat^  a 
necessity  to  the  Court  and  was  beneficial  to  suitors — ^aiding 
in  the  better  and  more  prompt  consideration  of  causes, 
and  that  the  Court  would  not  j^ermit  the  failure  of  an 
appellant  to  observe  it  to  procure  for  him  by  reason  of  his 
own  neglect  six  months'  delay  with  the  consequent  \Txa- 
tion  and  increased  expense  to  the  appellee.  Stephem  v. 
Koonce,  10<3  N.  C,  255;  Edwards  v.  Henderson,  lOJ*  X.  (\, 
83.  The  appellant  did  not  appeal  as  a  pauper.  He  shows 
no  sufficient  reason  for  non-compliance  with  the  rule.  He 
should  have  had  his  printing  done  earlier  and  not  have 
postponed  doing  so  to  so  late  a  day.  It  is  to  be  presumed 
that  if  either  Solomon  or  Samson  (cited  by  petitioner)  had 
gone  to  law,  he  would  have  provided  beforehand  for  the 
costs.  Motion  denied. 


W.  (t.  LEl)r(\  Roreiver  of  People's  National  Bank  of  Fayettcville,  v. 

DANIEL  BUTLER. 

Sf  at  lite  of  LimitatiouH — Relation  of  Payee  Indorser  to  Maker 
of  Note — Part  Payment  by  Payee  Lidorser,  effect  of. 

Part  i)ayint'nt  of  a  note  by  the  payee  who  has  indorKcd  it,  will  not  rej>el 
the  bar  of  the  statute  of  limitations  as  against  the  maker,  the 
statute  {The  Code^  ?171)  eonfining  the  act,  admisj^ion  or  acknowl- 
edgment as  evidence  to  repel  the  bar  to  the  associated  })artners, 
obligors  and  makers  of  a  note. 

Civil  action,  heard  before  Whitaker,  /.,  at  January  Term, 
189;^,  of  CrMHERLAXi)  Superior  Court. 

The  plaintiff  sued  on  a  note,  with  payments  indorsed. 
The  names  of  H.  B.  Butler  and  Daniel  Butler  are  signed 
on  the  face  of  the  note,  and  it  was  payable  to  the  order  of 
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E.  F.  Moore,  and  was  due  January  17,  1888,  and  Moore 
indorsed  it  to  the  bank. 

The  suit  was  commenced  July  8,  1891.  Daniel  Butler, 
one  of  the  alleged  makers,  denied  signing  the  note,  and 
pleaded  the  statue  of  limitations.  The  other  defendant  tiled 
DO  answer.  Moore,  indorse  r.  made  payments  to  the  indorsee, 
bank,  but  no  payment  was  made  by  either  of  the  makers. 
Defendant  appealed  from  the  judgment  rendered. 

Mr.  B.  P.  Bvxtori^  for  plaintiff'. 

Mr.  X.  \V.  Raijj  for  defendant  (appellant). 

MacRae,  J. :  The  question  is,  Does  payment  by  Moore, 
the  original  payee,  to  the  bank,  indorsee,  rej)el  the  bar  of 
the  statute  as  to  the  makers  of  the  note? 

Before  the  Act  of  1827  {The  Code,  §50)  the  liability  of  an 
indorser  of  a  note  was  the  same  as  that  of  the  drawer  of  a 
bill.  Presentment  and  notice  of  default  were  necessarv  to 
bind  him.  By  force  of  the  act  above  referred  to,  unless  it 
was  otherwise  plainly  expressed  therein,  the  indorser 
became  liable  as  surety  to  any  holder.  Soon  after  its  pas- 
sage a  judicial  construction  became  necessarv  of  the  words 
"liable  as  surety,''  and  it  was  declared  in  Williamfi  v.  Irvin, 
•i  Dev.  &  Bat.,  74,  that  the  effect  of  tlie  act  was  to  dispense 
with  demand  upon  the  maker  and  notice  to  the  indorser 
before  action  against  him ;  and  it  was  said  :  "  It  is  not  nec- 
essary' to  give  to  those  words,  liability  as  sureiy,  the  mean- 
ing that  the  indorser  should  be  liable  as  if  he  liad  signed 
a  note  as  a  maker  with. the  i)rincipal,  or  sealed  and  deliv- 
ered a  bond  in  like  manner."  The  reasons  for  this  con- 
j>lruction  are  fullv  set  forth  bv  Chief  Justice  Ruffin.  This 
decision  was  followed  in  Ingersoll  v.  Lomj,  4  Dev.  &  Bat., 
293,  in  which  Judge  Gaston  says:  *^The  object  of  the  stat- 
ute in  declaring  the  indorser  liable  as  surety  was  not  to 
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bind  him  as  though  he  had  signed  the  noto  with  the  maker 
as  surety,  nor  to  make  him  lial)le  to  the  indorsee  if  the 
indorsement  were  made  without  consideration,  nor  to 
deprive  him  of  the  protection  which  the  acts  of  limitation 
had  extended  to  indorsers,  but  simply  to  change  the  eiigagi- 
ment  which  the  law  theretofore  implied  from  an  indorse- 
ment, not  expressed  to  be  without  recourse,  into  an  engage- 
ment to  pay  the  note  to  the  holder  at  all  events  if  the 
nniker  did  not  pay  it." 

And  again,  in  Topping  v.  Blount,  11  Ired.,  02:  ''Tliesole 
purpose  of  that  act  was  to  turn  the  implied  conditional  con- 
tract between  the  indorser  and  holder  into  an  unconditional 
one:  and  it  was  not  intended  to  charge  the  indorser  as  if 
he  had  execute<l  the  bond  as  co-obligor,  or  upon  an  indorse- 
ment without  consideration,  or  to  deprive  him  of  the  bene- 
fit of  the  statute  of  limitations  by  exposing  him  to  stale 
demands  ke[)t  alive  perhaps  by  collusion  between  the  obli- 
gor and  holder." 

In  Xichoh  v.  Pool,  2  Jones,  2;i :  *'It  was  insisted  that  as 
bv  the  Act  of  1S27  an  indorser  is  made  liable  as  suretv. 
when  he  makes  the  payment  the  note  is  extinguished,  and 
he  must  sue  in  assumpsit  for  money  paid.  Tlie  statute  pro- 
vides that  an  indorser  shall  be  liable  as  suretv  to  the  holder 
of  the  note,  and  no  demand  on  the  maker  shall  be  necessiiry 
previous  to  an  action  against  the  indorser.  The  object  of 
the  statute  was  to  dispense  with  the  necessity  of  a  demand 
and  notice  in  order  to  enable  the  holder  to  recover  from  an 
indorser,  but  it  does  not  at  all  affect  the  relation  of  the 
indorser  to  the  maker :  as  between  themselves  their  righi** 
remain  as  they  were  before  the  passage  of  the  act." 

And  it  was  said  in  Johnson  v.  Hooker,  2  Jones,  29:  *^The 
Act  of  1827  makes  an  indorser  liable  to  the  holder  oi  a  note 
as  surety.  The  efiect  is  to  put  him  on  the  footing  of  a 
maker  of  the  note,  and  to  make  his  liabilitv  to  the  holder 
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the  same  as  if  his  name  was  on  the  face  of  the  note  instead 
of  being  on  the  back.'' 

A  clear  distinction  is  marked  in  all  of  these  cases,  except 
jMissibly  the  last,  between  the  surety  and  the  indorser  in 
their  relation  to  each  other.  While  to  the  holder  their  lia- 
hilitv  was  the  same,  as  to  each  other  thev  were  essen- 
tially  diiferent.  If  the  indorser  should  pay  the  note  he 
might  still  erase  the  indorsement  and  sue  the  surety  and 
maker  or  the  joint  makers  upon  the  note.  If,  however,  the 
surety  should  pay  the  note,  he  could  not  call  upon  the 
imlorser  as  a  co-surety  for  contribution,  but  his  payment 
operated  as  a  discharge  of  the  indorser  from  all  liability, 
althoujj:h  by  force  of  the  statute  he  was  liable  as  surety. 

In  Green  v.  Greensboro  College^  83  N.  (\,  449,  it  was  held 
"that  payment  of  interest  Vjy  the  principal  upon  a  note, 
l>efore  it  was  barred  by  lapse  of  time,  arrests  the  opera- 
tion  of  the  statute  of  limitation  as  to  all  the  makers,  sure- 
lies  as  well  as  principal. '*     In  that  case  the  sureties  were 
makers  of  the  note  as  well  as  the  principal ;  there  was  no 
indorser.     **The  rule  is  based  uj)on  a  community  of  inter- 
est in  the  makers ;  payment  by  one  was  a  payment  as  to 
all :  part  payment  by  one  was  an  acknowledgment  of  non- 
payment of  the  balance  and  bound  all,  as  the  part  i)ayment 
enured  to  the  benefit  of  all.''     2  Greenleaf  Ev.,  sec.  444; 
WfpofUwuae  V.  Sinwions,  73  N.  (-.,  30.     But,  as  we  have  seen, 
the  relation  of  the  surety,  who  was  also  one  of  the  makers, 
and  th(*  indorser  to  each  other  put  them  in  different  classes. 
Joint   acceptors   of  a  bill   constitute  a   class;    drawers 
another:  but  there  is  not  such  a  communitv  of  interest 
between  them  as  that  a  payment  by  an  acceptor  would  bind 
a  drawer.      The   statute   confines   the    act,    admission    or 
acknowledgment,  as  evidence  to  repel  the  statute,  to  the 
associated  partners,  obligors  and  makers  of  a  note.      Wood 
V.  Barher,  90  N.  C,  7(5. 


462  IN  THE  SUPREME  COURT. 


LeDi'C   r.    Bl'TLKR. 


Ill  Goodman  v.  LitakeTy  84  X.  C,  8,  and  Torrence  v.  Alei- 
aticler,  85  N.  C.,  143,  there  were  no  indorsers.  The  sureties 
whose  names  appeared  upon  the  bond  simply  as  joint 
makers  desired  the  benefit  of  the  statute  of  limitations;  and 
it  was  held  that  thev  must  not  onlv  prove  that  thev  were 
sureties,  but  that  this  fact  was  known  to  the  obligee  or 
payee. 

We  conclude  that  the  indorser  was  not  of  the  same  class 
as  the  surety,  who  was  a  joint  maker  with  the  principal,  a?; 
between  themselves,  because  there  was  not  a  community  of 
interest  between  them  ;  and  that  a  payment  by  the  indorser 
would  not  repel  the  bar  of  the  statute  as  to  the  makers. 

Indeed,  the  question  as  to  the  relation  between  Moore 
and  Daniel  Butler  as  sureties  would  not  arise,  becaase 
Daniel  Butler's  suretyship  was  not  made  known  to  the 
payee. 

The  case  of  Moore  v.  Goodwin,  109  N.  (\,  218,  simply 
holds  tluit  payment  made  by  a  principal  upon  a  bond 
before  the  cause  of  action  thereon  is  barred  a^  to  the  sure- 
ties arrests  the  operation  of  the  statute.  There  were  in 
that  case  no  indorsers,  and  the  use  of  the  word  **indorsers" 
in  connection  with  sureties,  in  the  opinion,  was  unnecessary, 
and  could  not  be  an  authority  for  the  position  that  there 
is  a  communitv  of  interest  between  the  sureties  and  indors- 
ers  bv  virtue  of  section  50  of  The  Code. 

The  decisions  of  the  Court  in  this  State  are  not  in  accord 
with  those  of  many  other  States  upon  the  effect  of  pay- 
ment or  acknowledgment  by  one  co-obligor,  joint  maker  or 
surety  upon  the  others.  While  we  have  no  disposition  to 
unsettle  the  law  as  firmlv  established  in  North  Carolina, 
we  do  not  wish  to  widen  the  breach  and  extend  the  power 
of  one  party  to  a  note  to  bind  another  by  payments  in 
respect  to  the  statute  of  limitations.     We  think  there  is 

Error. 
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JOSIAH  HAMILTON  et  al.  v.  JOHN  A.  BUCHANAN  et  al. 

li^Hea— Parol  IViist — Statute  of  Frauds — Evidence — Statvte  of 

Limitations. 

1.  Where  an  ipsue  Pubmitted  by  the  Court  is  in  entire  conformity  with 
the  answer  and  brotid  enough  to  comprehend  an  alleged  parol  trui»t 
set  up  by  the  answer  as  having  been  made  with  the  defendant  or 
with  another  in  his  behalf  and  is  substantially  the  same  as  the 
issue  tendered  by  defendant,  it  is  not  error  to  refuse  to  submit  the 
latter. 

-.  A  part)l  a>rreement  by  a  purchaser  of  land,  made  after  the  purchase, 
to  hold  the  land  in  trust  for  another,  and  to  convey  it  to  him  upon 
theiwiyment  by  him  of  the  amount  bid,  is  void  under  the  statute 
of  frauds. 

•».  In  order  to  establish  a  parol  trust  in  the  purchaser  of  land  for  the 
l)enefit  of  another,  the  proof  must  not  only  be  strong  and  convinc- 
iiij:,  but  must  also  disclose  an  agreement  amounting  to  a  tru.«t 
existing  at  the  time  of  the  sale. 

4.  Where  a  brother  of  an  execution  <iebtor,  who  was  allegeri  to  be  insane 
at  the  time  of  the  sale,  purchased  the  insane  brother's  land,  and 
there  is  no  evidence  that  the  purchaser  occupied  a  position  of 
trust  to  his  brother,  or  took  any  advantage  of  his  infirmity  :  IleUU 
that  no  trust  grew  out  of  the  relationship  of  the  parties,  such  rela- 
tionship not  l^eing,  in  itself,  a  confidential  relation  to  which  the 
equitable  doctrine  of  constructive  trust  applies. 

>.  Whea»  defendants  in  ejectment,  alleging  as  a  defence  a  parol  trust  by 
the  plaintiflT  for  the  benefit  of  their  ancestor,  under  whom  they 
claim,  i)lead  the  statute  of  limitations,  but  fail  to  establish  the  trust 
or  to  show  any  other  title,  the  defendants  and  their  ancestor, 
under  whom  they  claim  and  for  whose  benefit  the  alleged  trust 
was  made,  must  l)e  regarded  as  tenants  at  sufferance  whose  j)osses- 
sion  cannot  be  deemed  \o  have  l)een  adverse  to  the  jmrchaser  at 
the  execution  sale,  or  to  those  who  claim  under  him. 

Civil  action  for  the  recovery  of  land,  tried  before  Hoij- 
^'^n,  J.,  and  a  jury,  at  Spring  Term,  1892,  of  Axsox  Supe- 
rior Court. 
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This  action  was  originally  begun  October  26,  1881,  by 
William  E.  Home  against  Biirrell  Home  and  John  A. 
Buchanan.  William  E.  died,  and  his  executors,  devisees 
and  heirs  at  law  were  made  parties  plaintiff.  Burrell 
also  died,  and  his  heirs  at  law  were  made  parties  defend- 
ant. The  executor  of  William  then  died,  and  his  personal 
representative  was  made  a  party  plaintiff,  and  under  an 
alleged  power  contained  in  the  will  of  W.  E.  Home  sold 
the  land  in  controversy  to  Josiah  Hamilton  and  others,  who 
were,  by  order  of  the  Court,  substituted  as  plaintiffs  in 
this  action. 

The  plaintiffs  claim  the  laud  under  William  E.  Home, 
who  purchased  the  same  at  sale  under  execution  against 
Burrell  Home  in  1841 — the  Sheriff's  deed  being  dated 
January,  1843. 

Defendants  aver  that  William  E.  Home  agreed  before  or 
at  the  sale  to  let  his  brother  have  the  land  or  the  benefit 
of  it  wheiK^ver  the  amount  bid  by  him  should  be  repaid; 
that  he  also  agreed  with  Burrell  after  the  sale  to  the  same 
effect,  and  also  made  the  same  agreement  with  the  father 
of  Burrell  for  and  on  behalf  of  the  latter,  and  that  the 
amount  bid  by  William  has  been  repaid.  They  alsoplciid 
the  statute  of  limitations  against  the  present  plaintiffs. 

A  jury  being  duly  impaneled,  the  defendants  tendere<l 
and  insisted  upon  the  following  issues : 

1.  Did  William  E.  Home  agree  by  parol,  before  he  bid 
off  the  land  in  controversv  at  Sheriff's  sale,  that  he  would 
take  title  to  said  land  and  hold  the  same  for  Burrell  Home, 
and  that  Burrell  Home  should  have  the  land  or  the  benefit 
of  the  land  whenever  the  bid  of  William  E.  Home  on  said 
land  was  paid? 

2.  Did  William  E.  Home  agree,  after  he  bid  off  the  land 
at  Sheriff's  sale,  that  Burrell  Home  should  have  the  land 
as  soon  as  or  whenever  he  j)aid  back  to  William  E.  Home, 
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or  Vi'as  paid  back  for  him,  the  amount  bid  by  W.  E.  Home 
for  said  land? 

'].  Wai)  it  agreed  by  W.  E.  Home  and  his  father,  for  and 
iu  behalf  of  Burrell  Home,  that  he,  Burrell  Home,  should 
have  the  land  as  soon  as  W.  E.  Home  was  paid  back  what- 
ever he  bid  and  paid  for  the  land  ? 

4.  Was  there  an  agreement  between  AV.  E.  Home  and 
Burrell  Home  before  W.  E.  Home  bid  off  the  land,  and 
after  he  bid  off  the  land,  and  was  it  part  of  the  purchase 
of  said  W.  E.  Horne  that  Burrell  Home  was  to  have  the 
land  when  he,  or  any  one  for  him,  paid  the  amount  bid  l)y 
W.  E.  Home  for  said  land? 

5.  AVas  there  an  agreement  between  W.  E.  Home  and 
his  father,  acting  for  Burrell  Horne,  before  and  after  \V.  E. 
Horue  bid  off  the  land,  that  Burrell  Horne  was  to  have  the 
laud  back  from  W.  H  Horne  as  soon  as  the  land  was  paid 
for  bv  Burrell  Horne,  or  bv  some  one  actinia:  for  him  or  in 
hi:j  behalf? 

6.  Has  the  amount  paid  for  said  land,  the  subject  of  this 
action,  by  W.  E.  Horne  as  and  for  the  ])rice  of  vsaid  land, 
and  as  and  for  his  bid  therefor  at  said  sale,  been  paid  to 
W.  E.  Home,  and  was  it  paid  to  Iiim  before  this  action  was 
commenced  for  Burrell  Home,  or  some  one  acting  for  Bur- 
rell Home? 

7.  Was  any  part  of  the  money  paid  by  W.  E.  Horne  for 
said  land  paid  back  to  him,  before  the  suit  was  begun,  by 
Burrell  Horne  or  some  one  for  him  or  in  his  behalf? 

>^.  Does  anv  part  of  the  monev  ])aid  bv  W.  E.  Horne  for 
^aid  land  remain  unpaid;  was  W.  E.  Horne  the  owner  of 
ft^aid  land ;  are  the  plaintiffs  the  owners  of  any  part  of  said 
laud ;  was  the  money  paid  by  W.  E.  Horne  for  the  land 
paid  in  full,  and  W.  E.  Horne  accepted  it  as  such  in  full 
payment  for  the  land? 

;30_VoL  112 
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The  Court  refused  the  foreijoiiifi;  issues  tendered  bv  the 


defendants  and  settled  tlie  following  as  the  proper  issues: 

1.  Did  William  E.  Home  purchase  the  land  described 
in  the  complaint  in  trust  for  Burrell  Home  u])on  the  agree- 
ment that  on  the  repayment  to  William  E.  Home  by  Bur- 
rell Home  of  the  amount  of  the  bid  said  land  should  be 
reconveved  bv  said  William  E.  Home  to  said  Burrell  Home? 

2.  If  so,  has  the  said  Burrell  Home  heretofore  paid,  or 
caused  to  be  paid,  to  said  William  K.  Home  the  amount  of 
the  said  bid? 

3.  Is  the  defendant's  ecpiitable  defence  barred  by  the 
lapse  of  time? 

4.  Is  the  j)laintitt"s  cause  of  action  barred  by  the  laj^se 
of  time? 

o.  What  is  the  annual  rental  value  of  the  Ir.nd  descril)ed 
in  the  complaint? 

The  defendants  excei)ted  to  the  refusal  of  the  Court  to 
adopt  their  issues  tendered  and  to  the  issues  as  franie<i  and 
settled  by  the  Court. 

a. 

Plaintifis  introduced  (1)  deed  from  Joseph  White,  Sheriff 
of  Anson  County,  to  William  E.  Home,  dated  January  12, 
1880,  conyeying  the  land  in  controversy ;  (2)  will  of  William 
E.  Home,  dated  October  8,  1S79,  and  j)robated  30th  June, 
1882;  (3)  deed  from  C.  X.  Simpson,  administrator  rf.  h.  n. 
c.  f.  a.,  to  M.  L.  Home  and' others  (plaintiffs),  dated  Felv 
ruarv  24,  1891. 

Defendants  objected  to  the  introduction  of  the  will  on 
the  ground  that  the  land  is  not  described  therein,  and  to 
the  introduction  of  the  deed  of  Simpson,  administrator,  etc., 
on  tlie  ground  that  the  same  is  made  to  parties  not  named 
in  the  oriirinal  summons,  and  because  they  had  no  title 
until  it  was  i;iyen  in  February,  1801,  and  ]>ecause  the  order 
made  at  Spring  Term,  1891  (substituting  the  ^mn tees  in 
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siiid  deed  as  plaintiffs?),  was  made  coutrary  to  law.  Both 
objections  were  overruled  and  defendants  excepted. 

It  was  admitted  that  William  E.  Home  was  the  owner  of 
l')ciiH  in  quo  when  the  will  was  made,  if  there  were  no  trust 
relations  between  him  and  Burrell  Home. 

J.  J.  Billingsley,  for  defendants,  testified:  **In  the  early 
part  of  1880  had  conversation  with  William  E.  Home,  about 
the  time  Burrell  Home  and  John  A.  Buchanan  went  into 
the  house  on  the  land.  He  seemed  to  think  it  was  all  right 
a.«  to  Burrell's  being  there,  but  not  as  to  Buchanan.  Said  he 
niine  to  Wadesboro  one  dav,  and  after  he  arrived  in  town 
Ittinied  that  Burrell's  land   was  to  be  sold  by  the  Sheriff. 

a. 

Ih  bid  it  off  and  paid  the  money  for  it,  and  took  deed  for 

it  that  same  evening.     He  went  home,  i)assed  his  father's 

housi\  took  out  the  deed  and  said  to  his  father,  *Here, 

father,  you  take  the  deed  and  pay  me  back  my  money,  and 

you  do  what  you  please  with  Burrell's  land.'     Said  he  did 

nf)t  want  anything  to  do  with   it.     Said  that  his  father 

remarked  that  if  he  took  the  deed,  paid  the  money  and 

pave  the  deed  to  Burrell  it  would  be  sold  again.     That  his 

father  told  him  to  keep  the  deed  and  he  would  ])ay  him 

Imck.     W.  E.  Home  said  he  had  been  paid.     Old  man  said 

\h'  wanted  his  son  Burrell  to  have  a  home.     W.  E.  Home 

siiid  Burrell  had  gone  crazy  and  run  off,  and  that  he  rented 

the  land  to  get  pay  on  other  accounts  due  him  by  Burrell. 

8ai(l  Burrell  had  sold  Joel  (Uiddv  some  of  the  land.     That 

(iaddy  came  to  him  to  sign  tbe  deed.     That  he  told  (iaddy 

it  was  BurrelPs  land.     Heard  W.  E.  Home  and  (ireorge  W. 

Little  talking  about  the  repair  of  division  fence  between 

Little  and  locus  in  quo.     Home  told  Little  not  to  cut  any 

oak   for  the  purpose,  as  his  brother  Burrell  might  come 

hack   and   want  wood.     Burrell  Home  was  insane  manv 

years  of  his  life.     Don't  know  how  long.     He  wandered 
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about  a  great  deal.     Not  competent  while  in  this  state  to 
attend  to  business.'' 

Cross-examined. — Witness  said  William  E.  Home  had 
charge  of  the  land  a  good  many  years,  and  rented  it  to  one 
Tillman.  Had  it  while  witness  lived  at  G.  W.  Little's,  and 
he  lived  at  Little's  from  1870  to  1876.  W.  E.  Home  was 
a  man  of  large  estate. 

Dilsey  Home  testified  that  she  "belonged  to  Burrell 
Home  awhile,  and  afterwards  to  W.  E.  Horne.  Burrell 
Home  gave  me  to  W.  E.  Horne  to  pay  for  some  land.  Don't 
know  when  it  was  now,  nor  for  what  land." 

Cross-examined. — "Don't  know  how  old  I  am.  Don't 
know  how  long  I  lived  with  W.  E.  Horne.  Belonged  to 
Ephraim  Horn>?,  father  of  W.  E.  Horne  and  Burrell  Home, 
before  I  belonged  to  them.  Burrell  was  mightily  in  tlebt. 
Sheriff  was  after  what  he  had  when  he  turned  me  over  io 
W.  E.  Home." 

J.  C.  McLaughlin  testified :  "  Knew  Burrell  Home  since 
18(35.  Since  that  time  he  was  insane  until  he  died,  in  1884. 
Character  of  J.  J.  Billingsley  good." 

Defendants  also  introduced  deed  from  Burrell  and  W.  E, 
Horne  to  Joel  (niddv,  dated  27th  Januarv,  184(i,  couveviusr 
five  acres  alleged  to  be  a  part  of  the  land  purchased  by 
William  at  the  Sheriff's  sale. 

In  reply  plaintiffs  inti-oduced  u  mortgage  deed  from  Bur- 
rell Home  to  W.  E.  Home,  dated  13th  May,  1843,  convey- 
ing the  crops  to  be  grown  on  the  land  on  which  Burrell 
lived  to  secure  a  loan  of  §250  from  William  E. 

There  was  evidence  that  the  land  mentioned  in  this  dee^l 
is  locals  in  quo. 

Defendant  objected  to  this  deed  because  it  only  conveyed] 
personaLproperty,  and  because  there  was  no  allegation  in 
the  pleadings  that  made  it  competent. 

Objection  overruled,  and  exception  by  defendants?. 
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W.  L  White  proved  handwriting  of  Sheriff  Joseph  "White, 
and  two  receipts  of  Sheriff  White  were  introduced,  reading 
ss  follows: 

*' Received  of  William  Home  one  hundred  and  seventv- 
four  dollars  and  fifteen  cents  in  part  of  the  purchase  of  Bur- 
rell  Home's  land,  and  in  full  of  the  balance  of  a  fi.  fa.  in 
my  hands,  H.  B.  Hammond  v.  said  B.  Home,  and  a  judg- 
ment in  favor  of  John  B.  Cottrell.  This  10th  of  March, 
IMl,  (Signed)         J.  White,  Sheriff:' 

Above  is  the  date  of  the  sale  of  the  land. 

"873.77. 

"  Received  of  William  Home  seventv-three  dollars  and 
j^eventy-seven  cents,  in  part  payment  for  the  sale  of  Burrell 
Home's  land,  sold  at  March  Court  last.      30th  May,  1841. 

(Signed)         J.  White,  SheriffV' 

He  further  testified  that  Dilsey  Home,  an  old  negro 
woman,  is  very  ignorant  and  feeble-minded,  but  her  char- 
acter is  good. 

F.  A.  Clarke  proved  handwriting  of  Y.  H.  Allen,  and 
receipt  was  introduced  by  him  as  follows : 

"Received  of  J.  White,  Sheriff,  fifty-two  dollars  sixty 
cents,  paid  to  me  by  said  White  for  William  Home  on 
account  Burrell  Home's  land.  Sold  this  Court,  14th 
March,  1841.  Y.  H.  Allen." 

J.  D.  Home  testified  that  the  father  of  W.  E.  and  Bur- 
rell Home  died  in  1842. 

Bill  of  sale  from  Burrell  Home  to  W.  E.  Home  for  Dilsev 
Home,  the  witness,  was  introduced,  dated  January  3,  1843. 

To  this  defendant  excepted. 


470  IN  THE  SUPREME  COURT. 


Hamilton  r.  Bl'chanan. 


The  Court  directed  the  jury  to  auswer  the  first  and  fourth 
issues  "No,"  and  instructed  the  jury  to  assess  the  damages 
for  [daintitfs. 

To  the  instruction  of  the  Court  to  answer  the  first  issue 
in  the  negative  the  defendants  excepted.  After  verdict  aud 
judgment  for  the  phiintifTs  the  defendants  appealed. 

Mr.  J.  A.  Lockhart,  for  plaintifl^s. 
Mr,  E.  C.  Smithy  for  defendants. 

Hhepheri),  C.  J.:  The  phiintiffs  claim  the  land  in  con- 
troversy under  William  E.  Home,  who  acquired  the  legal 
title  by  virtue  of  his  purchase  at  a  sale  under  execution 
against  Burrell  Home  in  March,  1841,  the  Sheriff  having 
executed  a  deed  on  the  21st  of  Januarv,  1843.  The  defend- 
ants,  who  are  the  heirs  at  law  of  the  said  Burrell  Home, 
allege  that  the  said  William  E.  Home  purchased  the  land 
in  trust  for  their  ancestor,  and  that  the  terms  of  the  trifst 
having  been  complied  with  they  are  the  equitable  owners 
of  and  entitled  to  remain  in  possession  of  the  same. 

We  think  there  was  no  error  in  the  rejection  of  the  issues 
tendered  bv  defendants,  and  that  in  no  view  of  the  case 
could  thev  have  been  prejudiced  bv  those  submitted  bv  the 
Court.     The  issue  involving  the  existence  of  the  trust  is 

in  entire  conformitv  with  the  answer  and  sufficientlv  broad 

«<  *.■ 

to  comprehend  an  agreement  made  either  directly  with; 
Burrell  Home  or  with  his  father  acting  in  his  behalf.  As 
to  any  parol  agreement,  made  after  the  sale,  to  convey 
to  Burrell  Home,  it  is  clear  that  it  would  be  void  under 
the  statute  of  frauds,  aud  the  issue  tending  to  establish  the 
same  was  immaterial  and  properly  refused.  Even  had 
there  been  error  in  respect  to  the  issues,  it  would  be  no 
ground  for  a  new  trial,  as  we  are  of  the  opinion  tliat  his 
Honor  was  correct  in  holding  that  there  was  no  sufficient 
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evidence  to  establish  the  alleged  trust.  In  order  to  estab- 
lish a  parol  trust,  in  a  case  like  the  present,  the  j)roof  must 
!  not  only  be  strong  and  convincing  {McXair  v.  Pope,  100 
N.  C,  404),  but  it  must  also  disclose  an  agreement  amount- 
uij;  to  a  trust  existing  at  the  time  of  the  sale. 

Without  enterintj:  into  a  discussion  of  the  testimony  we 

will  state  our  conclusion  that  we  can  find  nothing  which 

hrings  the  case  within  the  foregoing  principle.     There  is  an 

entire  absence  of  direct  testimony  tending  to  show  any 

a^nn^nient  whatever  with  Burrell  before  the  sale,  and  the 

conversation  with  the  father  of  Burrell  after  the  sale  verv 

elearlv  fails  to  disclose  the  existence  of  anv  such  aj^reement 

made  with  him  in  behalf  of  his  said  son.     The  manner  in 

which  the  parties  dealt   with   the  land,  taking  the  most 

favorable  view  for  the  defendants,  is  not  inconsistent  with 

an  agreement  made  subsequently  to  the  sale  and  similar  in 

terms  to  that  offered  to  the  father,  which  was  that  he,  the 

father,  should  take  the  Sheriff's  deed  and  pay  the  said 

William  his  monev. 

111   view  of  this  defect  in  their  case  the  counsel  for  the 

defendants  advanced  the  position  that    the  land   having 

been  purchased  by  William,  the  brother  of  Burrell,  and  the 

latter  being  insane,  a  trust  grew  out  of  the  relationship  of 

the  parties.     The H'dnv  of  Hur/ucn in  v.  Bamly,  cited  by  coun- 

.sel  (2  White  it  Tudor  L.  C.  Eq.,  lloG),  does  not  sustain  the 

contention,  as  there  is  no  evidence  of  any  dealing  between 

the    brothers  in   reference  to   the  sale  of  the  land   bv  the 

Sheriir,  and  there  is  no  suggestion  of  fraud  or  undue  influ- 

euc'O,  even  had  it  been  shown  that  there  was  anv  such  deal- 

ing".      The  relationship  existing  ])etween  brothers  is  not  in 

it<elf  a  contitleutial  relation  to  which  the  equitable  doctrine 

of  constructive  trusts  is  applicable,  and  in  the  absence  of 

circumstances  tending  to  show  that  William  actually  occu- 

pie<l  a  position  of  trust  to  his  brother  or  took  a  fraudulent 
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advantage  of  his  infirmity,  we  can  see  no  reason  wliv  he 
should  not  be  jierniitted  to  purchaj^e  his  hmd  at  an  execu- 
tion sale  as  well  as  any  other  person.  It  may  also  be  noted 
that  there  is  no  testimony  showing  that  Burrell  was  insane 
at  the  time  of  the  sale  in  1841,  the  only  positive  testimony 
upon  the  subject  being  that  he  was  insane  after  18(35. 

As  to  the  statute  of  limitations,  it  is  sufficient  to  say  that, 
having  failed  to  establish  the  alleged  trust  or  to  show  any 
other  title,  the  defendants  and  their  ancestor  must  be 
deemed  to  have  occupied  the  land  as  tenants  at  sufferance, 
in  which  case  their  possession  is  not  considered  as  adverse 
to  William  E.  Ilorne,  the  purchaser  at  the  execution  sale, 
or  those  who  claim  under  him.  Harth/  v.  Situpsion,  Busbee, 
32");  Spmcd'  v.  Wcailicrli/,  1  Jones,  327. 

We  have  carefully  considered  all  of  the  other  exceptions 
of  tlie  <lefendants  and  are  of  the  opinion  that  they  eainiot 
be  sustained.     The  judgment  is  Altirnied. 


L.  I).   LOWE  et  a!,  v.  JAMES  HARRIS. 

(h/ifrad  Ilchtling  to  Land — Slatutc  of  Frauds — rnccrtain   or 
Va(jnf'  T)cs('rii)fio)i — Retroactive  Leginlation — Parol  Evidence. 

].  Where,  in  an  action  to  recover  the  possession  of  land,  defendant 
clainierl  the  same  upon  an  alleged  contract  embraced  in  a  writinjr 
as  follows:  "  Wilkesl^oro,  X.  C,  April  19th,  1S80. — James  Harris 
has  ])aid  nie  twenty  dollars  on  his  land;  owes  me  six  more  on  it.": 
Hrlffj  that  the  receipt,  as  a  contract  to  convey  land,  is  void  for 
uncertainty  and  inetfectual  to  pass  any  interest  whatever  in  the 
land  to  the  defendant,  and  it  was  improper  to  admit  |>arol  testi- 
mony at  the  trial  for  the  purpose  of  explaining  what  land  wafs 
referre<l  to  therein. 
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2.  While  the  Legislature  has  power  to  modify  or  repeal  the  whole  of  the 
statute  of  frauds,  in  so  far  as  it  relates  to  future  contracts  for  the 
sale  of  land,  it  has  no  authority  to  jrive  the  repealing  statute  a 
retroactive  operation  so  as  to  affect  or  destroy  rights  already  vested. 

'i.  An  act  of  the  Legislature  changing  the  niles  of  evidence  cannot  be 
constnied  as  operating  retrospect!  vel 3'  so  as  to  affect  existing  rights. 

4.  The  power  of  the  Legislature  to  enact  remedial  statutes  giving  effect  to 
contracts  relating  to  land  extends  only  to  those  cases  where  those 
claiming  under  them  had,  previous  to  the  enactment,  an  equitable 
right,  and  not  to  cases  where  the  policy  of  the  law,  or  the  express 
provision  of  a  statute,  prev^ented  the  transmission  of  any  interest 
whatever  bv  the  agreement  or  instrument  relied  on. 

5.  There  is  a  general  presumption  against  the  retroactive  operation  of 
statutes  where  it  would  impair  vested  rights;  therefore  the  Act  of 
1891  (chapter  4f)5),  providing  that  "in  all  actions  for  the  possession 
of  or  title  to  any  real  estate  parol  testimony  may  be  introduced  to 
identify  the  land  sued  for  and  fit  it  to  the  description  contained  in 
the  paper-writing  offered  as  evidence  of  title  or  right  of  posses- 
sion," cannot  be  held  to  operate  retrospectively  so  as  to  allow  parol 
testimony  to  locate  land  referred  to  and  ambiguously  described  in 
a  contract  made  before  the  passage  of  such  act  of  the  Legislature. 
(SirEPiiERD,  G.  J.,  concurs,  but  further  holds  that  the  act  has  not 
the  effect  of  changing  the  existing  law  in  reference  to  contracts  or 
deeds  relating  to  land,  the  word  "description"  as  used  in  the  act 
meaning  a  "description"  which  has  a  legal  susceptibility  of  being 
aided  by  testimony  so  as  to  identify  the  land,  and  not  a  "  descrip- 
tion "  which,  in  law,  is  no  deticription  whatever). 

Bi'RWELL,  J.,  dissents  arguendo^  in  which  Clark,  J.,  concurs. 

Action  to  recover  land,  tried  at  Fall  Term,  1892,  of 
Wilkes  Superior  Court. 

The  defendant,  after  denying  allegations  in  complaint  in 
it'ference  to  wrongful  possession,  -said : 

1.  That  on  the of  ,  1880,  the  defendant  pur- 
chased the  lands  described  in  the  complaint  of  j)laintiff 
from  Mrs.  A.  P.  Calloway,  the  mother  of  the  feme  plaintiff, 
and  under  said  contract  of  purchase  went  on  said  land 
and  cleared  the  same,  and  erected  houses  on  the  same, 
and    has  paid  Mrs.   A.   P.  Calloway  the  purchase-money, 
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excei)t  about  six  dollars,  as  will  appeal*  by  the  following 
memoranda  iu  the  handwriting  of  Mrs.  A.  P.  Calloway,  and 
signed  by  her,  as  follows: 

'^WiLKESBORo,  N.  C,  April  19,  1880. 

"James  Harris  has  paid  nie  twenty  dollars  on  his  land: 
owes  me  six  more  on  it.  A.  P.  r.\LL()WAY.'' 

And  has  ever  been  ready  and  willing  to  pay  the  balance 
of  the  purchase-money  on  receipt  of  his  deed  in  fee-simple, 
which  Mrs.  A.  P.  Callowav  told  him  she  would  make  him 
when  he  purchased  said  land ;  and  relying  on  the  honesty 
of  Mrs.  Calloway,  and  being  himself  an  ignorant  colored 
man,  he  failed  to  have  his  title  made  perfect,  as  he  now 
learns  he  should  have  done. 

2.  That  the  said  A.  P.  Calloway,  knowing  full  well  that 
she  had  only  a  life  estate  in  said  land,  and  the  fem^  plain- 
tiff also  knowing  that  A.  P.  Calloway  had  only  a  life  estate 
in  said  land,,  wrongfully  encouraged  the  defendant  to  make 
payments  on  said  land,  and  when,  after  making  several 
payments,  he  w^ent  to  Mrs.  Calloway  for  his  deed,  she  wouhl 
invariably.put  him  off ;  and  when  he  told  her  that  he  did  not 
want  to  pay  for  land  and  jmt  improvements  thereon  with- 
out having  a  deed  for  the  same,  both  Mrs.  C^alloway  and 
Hattie  H.  Lowe,  the  feme  plaintiff,  told  him  to  have  no  fears, 
but  to  go  ahead  and  pay  for  his  land,  and  put  all  the  improve- 
ments he  wanted,  and  just  as  soon  as  he  j)aid  for  the  land 
.   he  should  have  his  deed,  both  assuring  him  that  he  should 
have  a  good  deed,  and  that  Mrs.  Calloway  and  all  her  chil- 
dren (the  feme  ])laintifi'  l)eing  one  of  them)  would  .sign  s«ud 
deed,  and  with  these  assurances  he  went  on  and  made  other 
payments,  and  has  put  buildings  and  improvements  on  siii<l 
land  to  the  amount  of  $300. 
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.*}.  That  after  all  the  assurances  to  defendant  bv  Mrs. 
A.  P.  Calloway  and  Hattie  H.  Lowe,  the  feme  plaintiff,  the 
^faid  fenie  plaintiff  bought  a  sixty-eight  acre  tract  of  land 
from  Mrs.  A.  P.  Calloway,  and  from  her  other  sisters,  know- 
ing full  well  that  defendant  had  already  purchased  a  part 
of  said  tract  from  ]Mrs.  A.  P.  Callowav,  and  that  defendant 
had  made  payments  and  improvements  on  the  land  upon 
the  assurance  of  Mrs.  Callow^ay  and  the  Jeme  plaintiff  that 
he  should  have  a  good  title. 

4.  That  at  the  time  tlie  defendant  jmrcha-sed  said  land 
the  price  to  be  paid  by  him  was  the  full  value  of  said  land, 
and  no  complaint  was  ever  made  or  threats  by  jeme  plain- 
tiff that  he  should  not  have  said  lands,  till  a  railroad 
reached  the  town  of  Wilkesboro,  and  this  land  lying  near 
said  town  the  feme  plaintiff,  moved  by  the  insatiate  greed 
of  her  husband,  L.  D.  Lowe,  saw  that  by  the  innocent 
credulity  of  this  defendant  she  might  be  able  to  rob  the 
defendant  out  of  his  home,  and  reap  the  fruits  of  the  feme 
plaintiff's  own  wrong. 
The  plaintiffs  replied : 

**1.  That  they  deny  allegation  first  of  the  said  new  mat- 
ter, and  they  say  if  any  such  contract  was  made  as  alleged 
in  said  new  matter  in  said  allegation  the  same  was  void, 
for  that  no  contract  in  writing  for  said  land  or  sufficiently 
descri])ing  said  land  signed  by  Mrs.  A.  P.  Calloway  was 
ever  made  with  said  Harris,  or  anv  written  meriwrajt(Ja  of 
any  contract  for  any  land. 

2.  Thev  admit  that  A.  P.  Callowav  onlv  had  a  life 
estate  in  said  land,  and  thev  denv  the  balance  of  said  alle- 
gation. 

3.  They  deny  allegation  third,  except  they  admit  that 
the  fpine  plaintiff  bought  a  sixty-eight  acre  tract  from 
Mrs.  A.  P.  Callowav  and  from  her  other  sisters  as  therein 
alleged,  and  that  said  sixty-eight  acre  tract  embraces  the  land 
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in  controversy,  but  they  allege  that  the  deed  and  convey- 
ance taken  from  Mi's.  A.  P.  Callowav  was  onlv  for  a  life 
estate  therein,  the  said  A.  P.  Callowav  onlv  havint^  a  life 
estate  therein. 

4.  They  deny  allegation  fourth  of  the  complaint,  and 
replying  to  that  })art  of  said  allegation  which  charges  that 
the  feme  plaintiff",  moved  by  the  insatiate  greed  of  her 
husband,  L.  D.  Lowe,  saw  that  she  might  be  able  to  rob 
the  defendant  of  his  home,  the  feme  plaintiff  says  that 
**  every  such  allegation  is  unjust  to  her  credulity,  manifests 
a  lamentable  want  of  gallantrv  and  courtesy  to  a  ladv 
which  usually  guides  the  strong  arm  of  the  draughtsman 
of  pleadings  in  courts  of  justice,  and  she  respectfully  and 
kindlv  submits  that  such  harsh  and  cruel  accusations  are 
not  in  keei)ing  with  that  elegant,  lofty  and  polished  senti- 
ment which  is  the  crowning  glory  of  the  American  law!" 

His  Honor,  without  olyection,  submitted  six  issues, 
directing  the  jury  that,  if  they  found  the  third  in  the 
affimative,  thev  need  not  answer  the  others. 

The  third  issue  was  as  follows: 

''Is  the  land  which  the  defendant  is  now  in  posses- 
sion of,  and  which  is  sued  for  by  the  plaintiff  in  thi.s 
action,  the  identical  land  which  is  referred  to  in  the  paper- 
writing  set  up  in  the  answer  and  alleged  to  have  been 
executed  to  defendant  bv  Mrs.  Callowav?" 

The  plaintiff  then  introduced  J.  F.  Homers,  who,  on  cross- 
examination,  testified  that  Mrs.  Callowav  went  with  him 
upon  the  land  in  question  before  selling  the  same  to  James 
Harris,  and  that  afterwards  he  surveved  the  land  at  the 
instance  of  Mrs.  Callowav ;  tliat  the  defendant  has  lived  on 

V 

this  land  for  twelve  or  fifteen  vears ;  that  at  the  time  James 
Harris  purchased  the  land  the  price  paid  by  him,  to-M'it. 
$2."),  was  a  fair  price  for  the  same. 
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Tho  defendant  then  introduced  the  paper-writing  referred 
to  in  his  answer. 

The  plaintiff  objected  to  it  on  the  ground  that  it  was  too 
indefinite  in  describing  any  land.  His  Honor  overruled 
the  objection  and  admitted  the  evidence,  and  the  plaintiff 
excepted. 

The  defendant  testified  that  the  paper-writing  introduced 
was  executed  to  him  bv  Mrs.  A.  P.  Callowav,  and  that  he 
never  owned  any  land  in  his  life  except  the  land  bought 
from  Mrs.  A.  P.  Callowav,  and  that  the  land  in  controversv 
was  the  land  for  which  the  paper-writing  was  given.  He 
testified  further  that  he  had  made  various  payments  on  the 
land,  but  had  never  gotten  any  deed  for  the  same;  that  the 
feme  plaintiff  had  promised  to  sign  his  deed,  but  never  did  ; 
that  when  lie  purchased  the  land  he  thought  he  was  going 
to  get  a  good  title. 

There  was  much  other  testimony  introduced  showing  that 
the  land  in  controversy  was  the  land  referred  to  in  the  paper- 
writing,  and  as  to  the  assurance  of  feme  plaintiff  to  make  a 
eonvevance. 

It  was  admitted  that  when  Mrs.  A.  P.  Callowav  sold  to 
James  Harris  she  had  only  a  life  estate  in  said  land,  and 
that  the  children  of  Mrs.  Calloway,  the  feme  plaintiff,  being 
one  of  them,  had  the  fee  after  the  life  estate  ended.  It  was 
also  admitted  that  the  feme  plaintiff  had  ])urchased  the 
life  estate  of  her  mother  in  a  sixty-eight  acre  tract,  of  which 
the  land  in  controversy  was  a  part,  prior  to  the  bringing  of 
this  action,  and  also  had  purchased  the  interest  of  her  sis- 
ters. It  was  further  admitted  that  Mrs.  A.  P.  Calloway,  the 
Hfe  tenant,  died  since  the  bringing  of  this  action. 

The  femie  plaintiff  then  testified,  on  cross-examination, 
that  she  purchased  the  life  estate  from  her  mother,  Mrs. 
A.  P.  Calloway,  knowing  that  James  Harris  was  in  posses- 
sion under  a  contract  of  purchase  from  her  mother,  and 
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that  she  knew  of  payments  defendant  made  to  the  mother 
on  said  hind. 

The  jury  having  found  that  the  hmd  referred  to  in  the 
paper-writing  was  tlie  identical  hind  described  in  the  com- 
phiint,  there  was  a  judgment  for  the  defendant,  and  plaiu- 
titfs  apj)ealed. 

Mr.  L.  D.  Lowe,  for  plaintiffs  (appellants). 
Mr.  W.  W.  Barber,  for  defendant. 

AvKRY,  J.:  The  extreme  limit  of  liberality  in  sanction- 
ing  the  admission  of  parol  proof  to  explain  ambiguous 
descriptions  in  deeds  and  contracts  for  the  sale  and  con- 
veyance of  land  was  attained  in  Carson  v.  Bay,  7  Jones, 
()09,  where  the  premises  were  described  as  **my  house  and 
lot  in  the  town  of  Jefferson,"  and  the  plaintiff  was  permit- 
ted to  show  that  the  grantor  had  but  one  house  and  lot 
witliin  the  boundaries  of  that  place.  In  discussing  that 
case  and  distinguising  it  from  Murdoch  v.  Anderson,  4  Jones' 
Eq.,  77,  Judge  Battle  delivering  the  opinion  of  the  Court, 
took  the  ground  that  in  connection  with  the  designation  of 
the  town  in  which  the  lot  was  located,  given  in  the  deeds 
passed  upon  in  both  of  them  (in  the  one  case  Hillsboroand 
in  the  other  Jefferson),  the  description  had  been  made  more 
definite  by  use  of  the  personal  pronoun  **my,"  so  as  to 
open  the  way  for  proof  that  the  grantor  had  but  one  lot 
in  that  village,  which  he  meant  to  refer  to  as  the  place  of 
his  residence. 

The  contract  under  consideration  is  in  the  following 
words:  '' Wilkesboro,  N.  C,  April  19,  1880. — .James  Harris 
has  paid  me  twenty  dollars  on  his  land ;  owes  me  six  more 
on  it." 

As  the  location  of  the  laud  is  not  fixed  directly  or  infer- 
entiallv  within  the  State  of  North  Carolina,  or  within  the 
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rniUnl  State.s,  the  receipt  is  still  more  vague  than  either  of 
the  instruments  discussed  by  Judge  Battle,  and  it  may  be 
assumed  that  no  one  will  venture  to  maintain  that  it  was 
not  void  for  uncertainty  Ijefore  the  passage  of  the  Act  of 
l^<01.  Indeed  the  case  of  Fortescue  v.  Cratcfordy  105  N.  C, 
2fL  is  authority  for  holding  that  no  right,  title  or  interest  in 
any  laud  passed  to  the  defendant  upon  its  signature  or 
<lclivery  to  him,  since  the  receipt  relied  on  by  the  defend- 
ant was  almost  identical  with  that  under  consideration. 

The  policy  of  the  law  in  existence  before  that  statute  was 
enacted  was  to  remove  as  far  as  possible  the  temptaticm  to 
j»erjur}'  by  permitting  parol  proof  to  be  used  in  aid  of  a 
defective  descrii)tion  only  where  it  pointed  by  its  terms 
to  some  extrinsic  evidence  for  explanation  of  its  ambiguous 
meaning.  Allen  v.  Chambers,  4  Ired.  E(i.,  125;  Massey  v. 
B^lisk,  2  Ired.,  170;  Leigh  v.  Crump,  1  Ired.  E(i.,  299. 
The  principle  stated  is  fully  conceded  in  Perry  v.  Scoft,  nnpra, 
where,  though  the  distinction  drawn  by  Judg(^  Battle 
between  cases  where  the  personal  pronoun  constitutes  or 
does  not  form  a  part  of  the  descrii)tion  is  disapproved,  the 
necessity  for  indicating  the  locality  by  some  means  is 
dearly  recognized.  The  receipt  being  utterly  ineffectual 
to  transfer  anv  interest  whatever  to  the  defendant  in  1880, 
when  it  was  delivered  to  him,  both  the  legal  and  ecjui- 
tid>le  estate  in  tlie  land  remained  vested  in  Mrs.  A.  P.  Cal- 
lowav  for  life  with  remainder  in  fee  in  her  children. 

The  Legislature  unciuestionably  had  and  has  the  power 
to  modify  or  repeal  the  whole  of  the  statute  of  frauds,  in 
>o  far  as  it  applies  to  future  contracts  for  the  sale  of  land ; 
Itut  its  authority  to  give  the  repealing  statute  a  retroactive 
operation  is  as  certainly  restricted  by  the  fundamental  rule 
that  no  law  will  be  allowed  to  so  operate  as  to  disturb  or 
destroy  rights  already  vested.  Did  the  Legislature  intend 
that  the  Act  of  1891,  ch.  465,  should  be  construed  to  operate 
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retrospectively,  and  if  so,  is  the  law  in  so  far  as  it  relates 
to  pre-existing  rights  unconstitutional? 

No  law  which  divests  property  out  of  one  person  and 
vests  it  in  another  for  his  own  private  purposes,  without 
the  consent  of  the  owner,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power  in  any  State  of  the 
Union.  Cooley  Const.  Lim.,  star  p.  165;  Wilki^isaii  v.  Ward, 
2  Peters,  658 ;  Satterlee  v.  Matthewson,  Ibid,,  380 ;  Hoke  v. 
Ilendersan,  4  Dev.,  1;  Waller  v.  Stetson,  2  Mass.,  14.S; 
Colder  v.  Bull,  3  Dallas,  394;  Bosh  v.  Klack,  7  Johns.,  507; 
Const,  of  U.  S.,  Art.  I,  sec.  10;  Const,  of  N.  C,  Art.  1, 
sec.  17;  Butler  y.  Penn,  4  How.,  416;  Fletcher  \\  Peck,  ^ 
Cranch  137;  Stanmire  v.  Taylor,  3  Jones,  207;  Ibid,,  214; 
King  v.  Commissioners,  65  N.  C,  603;  Wesson  v.  Johwm, 
Ibid.,  603;  1  Kent.  Com.,  455;  Stanmire  v.  Powell,  1-3 
Ired.,  312. 

Even  in  England,  where  there  are  no  written  constitu- 
tions, a  statute  will  not  commonlv  be  construed  to  divest 
vested  rights,  and  when  giving  it  a  retrospective  effect  may 
lead  to  that  result  it  is  allowed  to  operate  prospectively 
only.  Moore  v.  Phillips,  7  M.  &  W.,  536  ;  Cranch  v.  JfJfhV^, 
4  Bur.,  2462.  The  radical  difference  between  the  rules  of 
construction  prevailing  in  the  two  countries  grows  out  of 
the  fact  that  the  Courts  in  England  are  forced  to  concede 
the  supreme  and  unlimited  power  of  Parliament,  while  in 
the  United  States  Legislatures  are  bound  to  observe  and 
tlie  Courts  to  enforce  the  restrictions  impo.sed  upon  all  the 
co-ordinate  brunches  of  the  government  by  the  Federal 
and  State  Constitutions.  Philosophical  writers  upon  law 
generally  in  all  countries,  however,  deny  the  power  of  the 
Legislature  to  pass  statutes  that  impair  a  right  acquire<l 
under  the  law  in  force  at  the  time  of  it«  enactment,  ami 
insist  that  the  right  to  repeal  existing  laws  does  not  carr>' 
with  it  the  power  to  take  away  property,  the  title  to  which 
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vested  under  and  is  protected  by  them.  But  the  Legisla- 
ture of  North  Carolina  is  restrained  by  Article  I,  sec.  10, 
of  the  Constitution  of  the  United  States,  and  Article  I, 
sec.  17,  of  the  Constitution  of  North  Carolina,  not  obly 
fnjin  passing  any  law  that  will  divest  title  to  land  out  of 
one  person  and  vest  it  in  another  (except  where  it  is  taken 
for  jHiblic  purposes  after  giving  just  compensation  to  the 
owner),  but  from  enforcing  any  statute  which  would  enable 
one  person  to  evade  or  avoid  the  binding  force  of  his  con- 
tracts with  another,  whether  executed  or  executorv. 
Robinson  v.  Barfieldy  2  Murph.,  391;  Batkr  v.  Pcnn,  supra; 
Railroad  v.  Neshity  10  Howard,  39o ;  Fletcher  v.  Peck, 
^^fj^ra;  Terrell  v.  Taylor,  9  Cranch,  43;  Call  v.  Woodardj  4 
Wheat,  519. 

The  first  case  in  which  the  constitutional  inhibition 
apiinst  the  passage  of  a  law  impairing  the  ()l)ligation  of  a 
contract  came  before  the  Supreme  Court  of  the  United 
Stiites  for  construction  was  Fletcher  v.  Fccky  supra.  The 
Legislature  of  the  State  of  Georgia  had,  by  an  act  passed 
in  179.),  granted  land  to  Grinn  and  others,  and  the  defend- 
ant Peck  was  a  purchaser  for  a  valuable  consideration, 
holding  through  several  mesne  conveyances  under  the  pat- 
entees named  in  the  act.  In  179G  tlie  same  bodv  enacted 
a  .statute  repealing  the  Act  of  1790  and  declaring  it  and  all 
grants  issued  under  its  provisions  null  and  void,  on  the 
ground  that  its  passage  Avas  procured  by  undue  influence 
and  corruption.  The  Court  held  that  the  Act  of  1796 
could  not  be  construed  to  divest  the  title  out  of  the  defend- 
ant Peck  and  invest  it  in  the  State,  and  rested  its  rulings 
not  only  upon  the  clause  of  the  Constitution  mentioned, 
Imt  also  upon  more  general  principles  arising  out  of  the 
organic  law  of  all  of  the  States.  The  Court  said  upon  this 
subject:  *'To  the  Legislature  all  legislative  power  is 
granted,  but  the  question  whether  the  Act  of  179(),  trans- 
;)1— Vol.  112 
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ferriiio;  tlie  pnjpcTty  of  an  individual  to  the  })ul>lic.  Ikmu 
the  nature  of  a  legislative  power,  is  well  worthy  of  serious 
reilection."  This  was  tlie  earliest  intimation  that  if  the 
prohibition  had  been  omitted  in  the  PVderal  (V)UStitiitioii 
the  Legislature  of  the  IState  would  have  had  no  power  to 
revoke  its  own  grant,  without  the  consent  of  innocent  per- 
sons holding  under  it.  It  has  since  been  held  in  the  appel- 
late Courts  of  the  States  generally  that  a  law  which  pro- 
vides for  the  transfer  of  the  interest  of  an  individual  in 
land  to  another  j)erson  or  to  the  State,  exce))t  for  public 
purpos(»s  and  upon  just  compensation,  is  void  because  it  is 
in  conflict  with  the  j)rovisions  of  the  organic  law,  that  the 
three  co-ordinate  branches  of  the  government  should  Ik? 
kei)t  forever  separate  and  distinct,  and  that  no  person 
should  be  deprived  of  his  property  but  by  the  law  of  the 
land.  Stan  mi  re  v.  Taylor,  Hole  v.  Henderson  j  King  \.  Com- 
n^i,ssioiie)\s  and  Wesson  v.  Joli)i}<on,  supra.  It  i.s  true  that  the 
Legislature  mav  alter  the  remedv  if  its  efficacv  is  not 
imj)aired,  or  take  it  away  if  one  that  is  not  calculated  to 
diminish  the*  value  of  the  debt  be  provided  in  place  of  it. 
Long  w  \VaU:n\  105  X.  C,  90,  and  the  authorities  then* 
cited.  The  rules  of  evidence  may  be  changed  by  legisla- 
tive enactment  too;  but  if  by  giving  a  retrospective  opera- 
tion to  a  statute  passed  for  that  purpose  it  would  divev<t 
any  right  of  i)roi)erty  that  had  already  accrued,  it  should 
be  construed  to  operate  prospectively  only,  if  at  all.  Sedg- 
wick on  Statute  and  Constitutional  Law,  page  190. 

Kent  (1  Com.,  4*)"))  says:  *'A  retrospective  statute  afleet- 
ing  and  changing  vested  rights  is  very  genemlly  con.sidered 
in  this  country  as  founded  on  unconstitutional  principles 
and  conseijuently  inojjerative  and  void." 

After  a  legacy  had  l)een  beciueathed  to  a  married  woman 
and  when  under  the  law  then  in  force  the  husband  had  a 
right  to  it,  subject  to  certain  contingencies,  the  Legislature 
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of  New  York  passed  an  act  declaring  that  the  real  and 
personal  property  of  any  female  then  married  should  be  her 
sole  and  separate  property.  The  appellate  Court  said : 
"the  a{)plication  of  this  statute  to  this  case  would  be  a  vio- 
lation of  the  Constitution  of  this  State,  which  declares  that 
no  persaq  shall  be  deprived  of  life,  liberty  or  property 
witliout  due  process  of  law.*'  Wisfervcll  v.  Gregg,  12  N.  Y., 
'J02.  While  acknowledging  the  right  of  the  law-making 
j>owcr  to  pass  remedial  laws  and  especially  statutes  of  limi- 
tation operating  prospectively,  the  Supreme  Court  of  Penn- 
sylvania said,  "It  would  l)e  contrary  to  the  spirit  of  legis- 
lation in  IVnnsvlvania,  from  the  date  of  its  charter  to  the 
statute  in  question,  to  deprive  a  man  of  his  land  instanta- 
neously under  the  i)retense  of  limiting  the  j)eriod  within 
which  he  should  bring  his  action.''  Eahen  v.  Ranh,  12 
Serg.  &  R.,  ;540. 

In  Grcenovgh  v.  Grecnough,  11  Pa.  St.,  41)4,  Chief  Justice 
(iiBsoN  discussed  a  statute  which  changed  the  rules  of  evi- 
dence by  providing  that  every  last  will  and  testament,  made 
and  not  finally  adjudicated  i)rior  to  the  [)assage  of  the  act, 
to  which  the  testator  had  made  his  mark  or  directed  his 
name  to  be  written,  should  be  deemed  valid  and  admitted 
to  |)robate  on  proof  of  the  fact.  The  learned  Judge  said 
that  the  law  was  **  destitute  of  retroactive  force,  not  only 
because  it  was  an  act  of  judicial  power,  but  because  it  con- 
travened the  constitutional  provision  that  no  man  should 
*  he  deprived  of  life,  liberty  or  property  except  by  the  law 
of  the  land.'  "  Our  statute  is  one  providing  for  a  different 
mode  of  establishing  a  deed  or  contract  which  may  infuse 
life  into  a  contract  void  at  the  option  of  the  party  to  be 
charged,  just  as  that  act  proposed  to  make  operative  a  void 
will. 

In  tliis  State  it  has  been  settled  that  the  Legislature  is  not 
empowered  to  pass  an  act  that  provides  for  depriving  a  per- 
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son  of  his  property  in  an  unexpired  term  of  office  even  bv 
a  general  law  or  amendment  to  the  Constitution  prescrib- 
ing a  different  mode  of  election,  or  by  creating  a  new  office 
and  turning  over  the  emoluments  and  perquisites  belong- 
ing to  the  officer  during  the  residue  of  his  term  to  the 
incumbent  of  the  newly  created  place,  because  an  officer 
has  a  vested  right  in  his  office  for  the  term  prescribed  bv 
law.      Iloke  v.  Henderson  and  King  v.  ComniimonerSj  mpra. 

In  Trustees  v.  Foy,  1  Murphy,  58,  this  Court  held  that  where 
escheated  land  had  vested  in  the  trustees  of  the  University 
the  Legislature  was  restrained  by  the  clause  of  the  Constitu- 
tion, Art.  I,  sec.  17,  which  declared  that  no  person  ought  to 
be  deprived  of  property  but  by  the  law  of  the  land,  from  pass- 
ing an  act  to  take  away  from  that  institution  the  escheated 
land  donated  to  it  bv  a  former  statute. 

In  Sutton  V.  Askeii\  66  N.  C,  172,  and  in  Wesson  v.  John^u 
Ibid.,  189,  it  was  held  that  where  the  land  was  acquired  by 
the  husband,  and  the  marriage  was  contracted  before  the 
passage  of  the  Act  of  1868,  restoring  to  married  women  their 
common  law  right  of  dower,  that  statute  would  not  be  con- 
strued to  operate  retroactively,  because  to  give  ifuch  effect 
to  it  would  interfere  with  the  vested  right  of  the  husband 
to  alien  without  the  consent  of  the  wife,  and  to  pass  an 
estate  in  the  land  free  from  encumbrance  of  an  inchoate 
dower  right.  So  that  this  Court  has,  in  these  cases  also, 
distinctlv  held  that  no  law  can  be  so  construed  as  to  take 
proj)erty  from  one  person,  except  for  public  use,  and  after 
making  just  compensation,  and  give  it  to  another,  or  to 
encumber  the  property  of  one  pei'son  by  giving  another  such  \ 
right  or  interest  in  it  as  will  interfere  with  his  pre-existing 
power  to  alien.     Hughes  v.  Hodges,  102  N.  C,  236. 

In  Leak  v.  Gay,  107  N.  C,  468,  it  was  said  that  "when 
the  effect  of  a  law  is  to  divest  the  vested  right  of  property. 
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except  for  the  u.se  of  the  public,  and  then  only  after  pro- 

vitlin^for  payment  of  its  value,  it  will  be  declared  void." 

In  the  ease  of  Stanviire  v.  Taylor,  3  Jones,  207,  it  appeared 

that  the  Legislature  had  i)assed  an  act  purporting  to  give 

validity  to  a  certain  grant  theretofore  issued,  but  which 

had  been  declared  void  by  the  Court  in  Stanmire  v.  Poivell; 

13  Ired.,  312.     The  act  was  passed  by  the  General  Assem- 

hly  in  October,  1852  (after  this  Court  in  June  previous  had 

declared  the  grant  relied  on  by  the  plaintiff  in  the  then 

jKMidingsuit  to  be  void),  and  provided  that  the  grant  should 

be  thereby  validated  and  declared  "  good  and  effectual  to 

pans  all  the  right  of  the  State  in  and  to  the  said  land,  any 

law  to  the  contrary  notwithstanding."       The  defendant 

held  under  a  subsequent  valid  grant  from  the  State.     Chief 

Justice  Nash,  delivering  the  opinion  of  the  Court,  said  : 

''If  the  Act  of   1852  (declaring   plaintiff's  grant  valid) 

was  intended  to  give  life  to  the  void  grant,  under  which 

the  plaintiff  claims  the  premises,  by  giving  a  construction 

to  it,  the  act  was  a  judicial  one,  which  it  was  not  in  the 

power  of  the  Legislature  to  pronounce.     If  it  be  considered 

purely  a  legislative  grant  to  the  lessor  of   the  plaintiff, 

ihen  it  violates  the  contract  it  made  with  the  defendant 

Tavlor,  and  is  void." 

It  is  contended,  however,  that  the  Legislature  has  the 
power  to  pass  remedial  acts,  and  especially  is  authorized 
to  so  alter  the  rules  of  evidence  as  to  afford  relief  to  liti- 
gants. But  the  limit  to  such  authority  is  transcended,  said 
Judge  Seawell,  when  a  law  is  enacted  which  in  its  enforce- 
ment has  the  effect  of  depriving  **  one  individual  of  his 
property  M'ithout  his  consent  and  without  compensation, 
and  transferring  it  to  another.''  Robinson  v.  Barfield,  supra. 
Thepri  nciple  governing  this  controversy  was  as  clearly  stated 
l\v  Judge  Daniel  in  an  opinion  delivered  in  the  same  case, 
when  he  said  that  "  the  transfer  of  property  from  one  indi- 
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vidual,  who  is  the  owner,  to  another  individual  is  a  judicial 
and  not  a  le^ishitive  act.  When  tiie  Legislature  presumes 
to  touch  private  property  for  any  other  -than  public  pur- 
poses, and  then  only  in  case  of  necessity  and  upon  RMider- 
ing  full  compensation,  it  will  behoove  the  judiciary  to  check 
its  eccentric  course  by  refusing  to  give  any  effect  to  such 
acts." 

We  think  that  where  a  deed  or  contract  purporting  to 
convey  passes  an  equitable  interest  in  land  it  is  not  upou 
its  face  void,  and  the  Legislature  has  the  power  to  enact 
remedial  laws  regulating  the  probate  and  registration  of 
such  instruments,  though  the  incidental  effect  may  be  to 
admit  to  registration  a  deed  or  contract,  which  couhl  not 
previously  be  proven,  and  to  enable  the  person  claiming 
under  it  to  use  it  in  establishing  his  title.  It  has  been 
suggested,  however,  that  the  Legislature  has  the  power  to 
give  efficacy  retrospectively  to  contracts  like  that  under 
consideration,  which  have  been  so  often  declared  void  for 
uncertainty,  because  it  has  also  been  held  that  they  were 
void  at  the  election  of  the  pereon  to  be  bound  thereby  (just 
as  in  the  case  where  the  agreement  is  merely  verbal),  and 
that  being  voidable  the  Legislature  had  the  power  to  impart 
vitalitv  to  them.  But  we  do  not  think  that  the  line  of 
demarcation,  which  indicates  the  limit  of  legislative  author- 
ity, can  be  made  to  depend  upon  the  question  whether  the 
agreement  is  void  or  voidable.  The  deed  of  a  married 
woman  is  void ;  that  of  an  infant  void  at  his  option  on  arriv- 
ing at  maturity,  and  the  leading  authorities  concur  in  sus- 
taining the  general  proposition  tliat  the  contracts  of  infants 
are  voidable  onlv;  vet  it  wMll  not  be  contended  that  a  stat- 
ute  allowing  all  conveyances  theretofore  made  by  infants 
to  be  registered  and  declaring  them  effectual  to  i)ass  the 
land  described  in  them  would  be  held  constitutional  so  as 
to  divest  title  out  of  such  infants  without  their  consent. 
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How  can  such  a  statute  be  distinguishod  from  one  which 
<)|>erates  to  divest  title  out  of  a  party  against  his  will  because 
he  has  signed  a  paper  or  entered  into  a  verbal  agreement 
which  the  law  declares,  just  as  in  the  case  of  an  infant,  has 
passed  no  interest,  legal  or  equitable,  in  the  land  which  pur- 
ports to  be  the  subject  of  the  agreement? 

An  unregistered  deed,  executed  with  all  of  the  formalities 
prescribed  by  law,  conveys  an  ecjuity  which  would  descend 
to  the  heii*s  of  the  grantee.  A  law  which  gives  efficacy  to 
the  probate  of  such  a  deed  merely  i)rovides  for  transferring 
the  legal  estate  by  certain  proof  to  the  person  who  had  pre- 
viously been  the  real  owner  in  eciuity.  It  transfers  the  legal 
estate  to  such  eduitable  owner  as  did  the  statute  of  uses, 
but  it  does  not  disturb  the  vested  beneficial  right.  If  in 
that  case  the  deed  were  ineffectual  upon  its  face  to  pass  any 
interest,  legal  or  equitable,  no  remedial  statute  could 
irnpart  efficacy  to  it.  Uohhxma  v.  Barjickl,  supra.  It  would 
seem  therefore  more  accurate  to  di»clare  that  the  i)ower  to 
enact  remedial  statute.-  giving  effect  to  contracts  for  the  sale 
and  convevances  of  land  extends  onlv  to  those  cases  where 
the  grantee  or  other  person  deriving  benefit  from  their 
enforcement  had,  previous  to  the  i)assage  of  tlie  law,  an 
e(juitable  right,  and  not  to  cases  where  the  policy  of  the 
law  or  the  express  provision  of  a  statute  had  j)revented  the 
tnuLsmission  of  anv  interest  whatever  bv  the  instrument  or 
afjreement  relied  on. 

Contracts  are  made  with  a  view  to  the  legislative 
authority  to  provide  for  ])roving  in  the  readiest  manner 
that  the  parties  actually  entered  into  them,  but  the  parties 
are  not  deemed  to  have  acted  in  reasonable  contemplation 
of  such  an  alteration  in  the  law  as  to  change  its  policy  and 
thereby  transfer  both  the  legal  and  eciuitable  estate  in  land 
without  the  consent  of  the  owner.  As  the  case  involves  an 
important  principle,  it  may  not  be  improper  to  cite  numer- 
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ous  mMitionnl  antliorilies  from  the  appellate  Courts  of  manv 
of  the  States  in  wliieh  an  effort  has  been  made  to  fix  aud 
determine  the  Hmit  to  the  authority  to  pass  remedial  laws. 
In  Alter'."?  Appeal,  ()7  Pa.  St.,  341,  the  Supreme  Cowrt  of 
Pennsylvania  declared  it  incompetent  for  the  Legislature  to 
emjH)\ver  the  Courts  to  correct  a  mistake  in  a  testator.s  will 
which  rendered  it  inoperative,  and  thereby  deprive  his  heirs 
at  law  of  property  that  had  descended  to  them.  In  auother 
case  it  was  held  bv  the  Couit  of  Nevada  that  where  a  testa- 
tor  left  no  heirs  the  Legislature  had  power  to  waive  the 
right  of  the  State  to  take  his  property  as  an  escheat  bv  vali- 
dating a  will  in  favor  of  his  devigjees,  but  could  not  have 
divested  the  title  of  his  heirs  at  law  if  auv  had  been  known. 
Estate  of  Stickworth,  7  Nevada,  229.  In  Hashranch  v.  MU- 
ivaukec,  13  AVis.,  37,  that  eminent  jurist.  Chief  Justice 
Dixon,  in  discussing  an  act  to  validate  a  ccmtract  void 
when  executed,  for  want  of  jKnver  in  the  city  authorities  of 
Milwaukee,  said:  ."A  contract  void  for  want  of  capacity  in 
one  or  both  of  the  contracting  parties  to  enter  into  it  is  as 
no  contract.  And  to  admit  that  the  Legislature,  of  its  own 
choice  and  against  the  wishes  of  either  or  both  of  the  cou- 
tracthig  i)arties,  can  give  it  life  and  vigor,  is  to  admit  that 
it  is  within  the  scope  of  legislative  authority  to  divest  set- 
tled rights  of  property,  and  to  take  the  ])roperty  of  one 
individual  or  corjujration  and  transfer  it  to  another.''  It 
should  be  noted  that  the  deed  in  that  car?e  was  void  at  the 
election  of  the  city.  See  also,  Millfi  v.  Charlton,  29  AVis., 
413.  Where  a  conveyance  is  void  for  want  of  power  in  the 
grantor  to  convey  the  estate  that  it  purports  to  pass,  it  can- 
not be  validated  bv  statute.  Shruk  v.  Brown,  (>1  Pa.  St., 
327.  It  has  been  held  that  a  lease  void  under  the  statute 
cannot  be  validated  by  the  receipt,  of  rent.  Sedgwick  i 
Wait  T.  T.  to  R.  P.,  379,  and  notes.  When  the  subseiiueut 
ratification  by  the  contracting  party  cannot  give  validity  to 


FEBRUARY  TERM,  1893.  489 


Lowe  r.  Harris. 


an  agreement  to  rent,  l)ecause  it  is  void  under  this  same 
statute  of  frauds,  it  is  difficult  to  understand  how  the  Leg- 
islature, desj)itc  the  protest  of  the  parties  to  a  deed  and 
their  privies,  can  by  altering  the  rules  of  evidence  restore 
it  to  life.  In  Underivood  v.  T?7/?/,  10  S.  &  R.,  the  Supreme 
Court  of  Pennsylvania  said  *'  that  the  retrospective  opera- 
tion of  laws  would  be  supported  when  they  impair  no  con- 
tract or  disturb  no  vested  right,  but  only  vary  remedies, 
cure  defects  in  proceedings,  otherwise  fair,  which  do  not  vary 
existing  obligations  contrary  to  their  situation,  when 
Hiteri^d  into  and  when  prosecuted.''  The  Supreme  Court  of 
New  Hampshire  held  that  the  Legislature  had  no  power, 
a^  against  parties  not  assenting,  to  validate  a  fraudulent 
sale  of  corporate  property.  Railroad  v.  Railroad,  50 
X.  11.,  50. 

To  declare  bv  statute  in  terms  that  Mrs.  Callowav  intended 
to  convev  when  she  actuallv  aliened  nothing  would  be  a 
legislative  usurpation  of  judicial  power,  and  to  change  the 
general  remedy  applicable  to  pre-existing  contracts  so  as  to 
pass  an  estate  now,  when  no  etjuitable  right  vested  in  Har- 
ris at  the  time  of  the  execution  of  the  paper,  even  if  it  be 
aceomplished  by  modifying  the  rules  of  evidence,  would  be 
to  disturb  a  vested  right  by  transferring  the  land  without 
eompensation  to  the  owner  from  whom  it  is  taken  after  it 
had  been  aliened  to  a  purchaser  for  value.  Nomnan  v.  Hoist, 
0  W.  &  S.  (Pa.),  17.  There  is  a  general  presumpticm  against 
the  retroactive  operation  of  statutes,  and  the}'  will,  in  cases 
like  that  at  bar,  where  it  will  impair  vested  rights  to  apply 
them  to  past  transactions,  be  construed  to  affect  rights 
accruing  aft^r  their  enactment.  Endlich,  sees.  271  to  274 ; 
Richardson  v.  Cook,  3  Vt.,  599. 

Where  deeds  are  executed  by  virtue  of  a  judicial  decree, 
and  are  voidable  only,  not  void,  by  reason  of  some  irregu- 
larity growing  out  of  a  failure  to  follow  the  mode  of  pro- 
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cedure  prescribed  by  law  in  th«  conduct  of  the  action  or 
proceeding,  it  is  clearly  comi)etent  to  cure  such  defects  by 
remedial  legislation,  and  where  the  action  or  proceeding  has 
been  instituted  and  prosecuted  in  good  laith,  it  is  not  only 
eminently  just,  but  it  serves  the  important  end  of  preserv- 
ing the  public  confidence  in  the  stability  of  judgments  of 
the  Courts  to  resort  to  the  law-making  power  for  such  relief. 
Hence  the  curative  acts,  affecting  irregularities  in  special 
proceedings,  have  been  upheld  by  the  Courts,  as  they  can- 
not be  collaterally  impeached,  and  are  voidable  only  in  the 
abseu'je  of  such  remedial  acts  at  the  instance  of  a  party  to 
them,  not  void.  Edmiuuhon  v.  MoorCj  99  X.  C,  1;  Ward 
V.  LoimdeJi,  98  N.  C,  367 ;  Bell  v.  Kiuff,  70  N.  C,  330;  Her- 
ring  v.  Outlaw,  Ibid.,  334.  In  such  cases  the  curative  statute 
divests  no  vested  right  because  the  theory  of  the  decisions 
upon  the  subject  has  always  been  that  an  estate  vests  under 
the  decree,  subject,  however,  to  be  avoided  in  the  absence 
of  legislation  on  notice  of  a  party  to  the  proceeding,  or  to 
be  validated  and  made  conclusive  on  the  parties  by  a  proper 
statute.  Moore  v.  Cridney,  lo  N.  C,  34.  Such  proceedings 
differ  widelv  from  contracts  of  infants,  or  such  as  are  not 
enforceable  under  the  statute  of  frauds.  In  the  one  instani-e 
a  prima  facie  title  passes,  though  it  is  defeasible;  in  the 
other  the  contract  is  unlawful  in  its  incipiency,  passes  noth- 
ing. The  one  is  valid  until  it  is  avoided,  the  other  is  void 
until  it  is  validated.  I^vrties  are  supposed  to  contract  with 
reference  to  the  power  of  the  law-makers  to  withdraw  the 
mere  right  to  avoid,  but  not  in  contemplation  of-  the  enact- 
ment of  a  statute  which  would  operate  as  a  compulsory 
ratification,  and  divest  a  vested  interest  without  the  consent 
of. him  who  holds  it.  It  is  like  the  distinction  between 
destroying  a  mere  right  or  possibility,  which  must  have 
been  expected  when  it  was  created,  and  the  taking  of  an 
interest  in    land  without  compensation.     Bass  v.   Xarifp- 
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finn  Co.,  Ill  N.  C,  439.  Thus  the  distinction  between 
this  line  of  case.s  and  tho.>e  in  which  the  right  of  recovery 
depends  upon  giving  effect  to  a  deed  or  contract,  that  has 
once  been  on  its  face  absolutely  void,  or  voidable  at  the 
election  of  the  party  to  be  bound,  because  executed  contrary 
to  the  prohibition  of  a  statute,  or  not  in  the  only  mode 
declared  by  it  to  be  sufficient,  or  in  violation  of  a  rule 
declared  by  public  policy.  In  Condry  v.  Cheshire,  88  N.  C, 
•57;),  it  was  held  that  a  void  judgment  could  be  attacked 
without  any  direct  proceeding  to  vacate  it.  Doyle  v.  Broun, 
li  N.  C,  393 ;  Stallings  v.  Galley,  3  Jones,  344. 

The  statutes  that  provide  for  supplying  lost  records  are 
also  within  the  scope  of  legislative  authority,  because  they 
only  give  to  certain  persons  the  means  of  setting  up  and 
i^tablishing  valid  titles,  and  the  parties  who  actually 
aliened  and  passed  title  to  them  cannot  complain,  because 
all  right  has  already  been  divested  out  of  them,  and  they 
are  presumed  to  have  conveyed  with  reference  to  the  legis- 
lative  power  to  provide  for  restoring  the  evidence  of  what 
bad  been  actually  accomplished,  not  simply  attempted  in 
the  face  of  a  statute  declaring  the  attempt  in  advance  inef- 
fectual.    Adle  v.  Sherwood,  3  Wharton  (Pa,),  484. 

As  we  have  already  stated,  after  a  deed  has  been  executed, 
if  it  be  valid  upon  its  face,  the  grantee  takes  an  e(|uitable 
estate  under  it,  till  by  force  of  registration  (which  is  our 
modern  substitute  for  livery  of  seizin)  the  legal  estate  vests 
in  him.  He  being  the  owner  in  equity,  it  is  no  interference 
with  vested  rights  to  provide  by  law  a  more  convenient 
mode  of  proving  the  execution  or  to  ratify  a  probate  that 
i<  informal,  or  was  taken  by  an  officer  not  empowered  to  do 
^,  but  who  mistook  his  power.  Freeman  v.  Person,  106 
X.  C,  251 ;  White  v.  Omnelly,  105  N.  C,  65 ;  Yonng  v. 
JnckKon,  92  X.  C,  144;  Taiom.  v.  White,  95  N.  C,  453.  The 
probate  is  but  an  ex-parte  ascertainment,  by  authority  of 
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law,  that  the  instrument  registered  is  authentic  (Young  v. 
Jackson,  supra),  and  does  not  conclude  the  parties  to  it  as 
to  its  legal  effect.  It  is  competent  for  the  Legislature  to 
cure  a  defective  probate  where  the  instrument  has  already 
been  recorded,  as  it  is  to  i)rescribe  the  mode  of  proving  in 
future,  and  parties  contract  with  a  view  to  the  possible,  if 
not  probable,  exercise  of  this  i)ower.  The  Legislature  is 
empowered,  unquestionably,  to  pass  a  law  extending  the 
statute  of  limitations  or  making  the  time  shorter,  if  a  rea- 
sonable time  is  given  for  the  commencement  of  an  action 
before  the  bar  takes  effect.  Strlclcland  v.  Draughan,  IH 
N.  C,  103.  The  principle  announced  in  this  case  is  not 
inconsistent  with  the  doctrine  (laid  down  in  Eaken  v.  Rauh, 
supra)  tluit  a  man  cannot  be  deprived  of  his  land  **  instan- 
taneously under  the  pretense  of  limiting  the  period  in 
which  he  should, bring  his  action.''  Neither  can  he  be 
instantaneously  robbed  of  his  property,  the  possession  of 
which  he  is  about  to  recover  in  the  Courts,  under  the  guise 
of  modifying  the  rules  of  evidence.  So  the  principle 
decided  in  Ahwander  v.  Commissioners  of  McDowell,  70  X.  ('., 
208,  has  no  bearing  upon  this  case.  Where  one  holds  what 
purports  to  be  a  contract  made  on  behalf  of  the  State  by 
an  agent,  but  which  is  in  reality  void  for  want  of  authority 
in  the  agent  to  bind  the  State,  the  Legislature  has  the  fK>wer 
to  assume  the  obligation,  just  as  it  could  have  provided  for 
payment  of  the  claim  if  no  agreement  had  been  entered 
into.  "Municipal  corporations  are  mere  agencies  of  the 
State  through  which  the  sovereign  acts  in  matters  of  social 
concern.''  Bass  v.  Navigation  Co.,  supra;  Southerland  on 
Stat.  Cons.,  sec.  488.  The  right  to  limit  involves  the  power 
to  dispense  with  limitations.  Ibid.  But  the  Legislature 
cannot  take  the  proj)erty  of  one  man  and  give  it  to  another, 
though  an  attempt  may  be  made  to  transfer  it  by  a  judicial 
j)roceeding,  as  by  a  Sheriff's  sale.     Ibid.,  sec.  484,  and  note. 
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Where  a  party  prays  an  appeal  to  an  ai)pellate  Court 
the  judgment  of  the  Court  below  is  thereby  vacated,  sub- 
ject to  the  condition  that  he  shall  perfect  his  appeal  either 
under  any  law  existing  when  he  appeals,  or  that  may  be 
euacte<l  before  his  cause  is  heard  in  the  appellate  Court, 
aud  a  curative  act  which  gives  him  a  status  in  the  higher 
Court  is  considered  to  have  been  in  contemplation  of  the 
parties  at  all  times  and  divests  no  title  but  simply  pro- 
vides the  means  of  fairly  ascertaining  the  rights  of  the 
litigants.  Walker  v.  Scoffs  104  N.  C,  481.  Judge  Cooley 
Siivs  (Const.  Liuj.,  371),  in  treating  of  irregularities  that 
may  be  cured  by  statute:  ''And  if  the  irregularity  con- 
sists in  doing  some  act,  or  in  the  mode  or  manner  of  doing 
?H)me  act,  which  the  Legislature  might  have  made  immate- 
rial by  prior  law,  it  is  competent  to  make  the  same  imma- 
terial by  subscHjuent  law."  But  where  the  defect  which  the 
act  seeks  to  remedy  affects  the  jurisdiction  of  the  Court, 
it  is  in  violation  of  fundamental  principles  to  give  it  a 
retrospective  effect.  Ibid.  The  learned  Judge  mu.^t  not 
be  understood  as  maintaining  that  the  Legislature  has  the 
power  to  {)ass  any  retroactive  remedial  law  which  it  would 
have  been  within  the  scope  of  its  authority  to  have 
enacted  for  future  operation.  Under  such  a  principle  no 
man's  property  would  bo  secure  against  the  judicial 
authority  of  the  law-making  department  of  the  govern- 
ment. 

If  the  receipt  was  void  for  uncertainty  as  a  contract^  and 
the  defendant  acquired  no  legal  or  equitable  riglit  that 
could  then  be  enforced,  the  General  Assembly  had  no  more 
authority,  even,  under  tlie  guise  of  changing  the  rule  of 
evidence  or  jiroviding  a  new  remedy  to  tran.-ler  the  life 
(•state  of  Mrs.  A.  P.  Callowav  and  the  remainder  in  fee  of 
her  daughters  to  the  defendant,  by  a  (jencrcJ  than  l)y  a 
■  pccial  act,  naming  the  parties  and  setting  forth  their  rela- 
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tiou  to  each  other.  Such  special  acts  have  been  declare<l 
by  this  Court  to  be  in  contravention  of  the  organic  law, 
not  only  as  attempts  to  divest  vested  individual  right:?,  hut 
as  infringements  on  the  part  of  the  Legislature  upon  the 
power  of  the  judicial  branch  of  the  government.  Stnnmire 
V.  Taylor y  Sf'pra. 

We  conclude,  therefore,  that  the  Legislature  did  not 
intend  that  the  statute  should  apply  to  pre-existing  con- 
tracts, but  only  to  those  entered  into  after  its  passage. 

In  permitting  the  defendant  to  explain  what  land  was 
referred  to  we  tliink  there  was  error,  for  which  a  new  trial 
should  be  granted.  New  Trial. 

SHErHERD,  (\  J.,  concurring:  Under  the  view  I  have 
taken  it  is  unnecessarv  to  determine  whether  the  statute  in 
question  should  be  construed  as  prospective  only  in  its 
operation,  as  I  am  very  clearly  of  the  opinion  that  it  did 
not  have  the  effect  of  changing  the  existing  law  in  refer- 
ence to  descriptions  contained  in  deeds  or  contracts  for  the 
conveyance  or  sale  of  land.  The  statute  provides  that  "  in 
all  actions  for  the  possession  of  or  title  to  any  real  estate. 
parol  testimony  may  be  introduced  to  identify  the  land 
sued  for,  and  fit  it  to  the  description  contained  in  the  paper- 
writing  offered  as  evidence  of  title  or  right  of  possession, 
and  if  the  jury  is  satisfied  that  the  land  in  question  is  the 
identical  land  intended  to  be  ccmveved,  *  *  *  then  the 
said  paper-writing  shall  be  deemed  and  taken  to  be  suffi- 
cient in  law  to  i)ass  such  title  *  *  *  as  it  purports  to 
I)ass,'*  etc.     Section  1,  ch.  465,  Acts  1891. 

Whatever  niav  have  been  the  intention  of  the  Leijisla- 
ture,  it  is,  I  think,  very  evident  that  the  foregoing  lan- 
guage does  not  change,  in  the  slightest  degree,  the  existing 
law  upon  the  subject  to  which  it  refers.  It  is  but  a  plain 
and  concise  exposition  of  the  rules  of  the  common  law,  and, 
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if  tlic  Legislature  intended  to  abrogate  these  rules,  in  whole 
<^r  in  part,  it  should  have  expressed  such  intention  in  the 
clearest  and  most  unmistakable  manner.  Statutes  which 
"imiovate  upon  the  common  law  rules  of  evidence/' or 
which  '*  provide  for  proceedings  unknown  to  or  contrary  to 
the  common  law'/'  are  construed  strictly  (and)  '*  the  Courts 
cannot  properly  give  force  to  them  beyond  what  is  expressed 
"hy  their  words,  or  is  necessarily  implied  from  what  is 
expressed."     Southerland  Stat.  Cons.,  sec.  400. 

The  same  author  also  declares  it  to  be  a  cardinal  princi- 
j'le  of  judicial  interpretation,  that  **  where  a  statute  uses  a 
word  which  is  well  known  and  has  a  definite  sense  at  com- 
mon law,  or  in  the  written  law,  without  defining  it,  it  will 
he  restricted  to  that  senses  unless  it  appears  that  it  was  not 
>o  intended."  And  he  further  states  that  "  rules  of  inter- 
|»retation  and  construction  are  derived  from  the  common 
hnv,  and,  since  that  law  constitutes  the  foundation  and 
primarily  the  body  and  soul  of  our  jurisprudence,  every 
statutorv  enactment  is  construed  with  reference  to  its  cog- 
iiate  principles."     Secti(ms  258-289. 

Kee])ing  in  mind  these  well-settled  principles,  k^t  us 
iiKjuire  whether  there  is  anything  in  the  statute  which  sus- 
tains the  defendant's  contention  that  it  was  the  purpose  of 
the  Legislature  that  the  word  *' description"  as  therein 
employed  should  be  so  construed  as  to  practically  repeal 
the  statute  of  frauds,  and  thus  destroy  in  a  great  measure 
the  stability  of  titles  to  the  landed  property  of  the  State. 
We  should  be  loath  to  attribute  to  the  law-makers  a  i)ur- 
\Kf^'  to  place  our  State  in  a  position  of  such  exceptional  and 
unenviable  prominence,  and  I  am  quite  sure  that  their  real 
<»hject  in  passing  the  statute  may  be  explained  upon  other 
and  more  reasonable  grounds  to  which  I  shall  hereafter 
refer. 
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The  statute  provides  that  parol  testimony  shall  k 
admissible  for  the  purpose  of  fitting  the  land  to  the  descrip- 
tion contained  in  the  deed,  and  the  question  is  whether  the 
word  "description"  is  to  bo  taken  in  iti^  ordinary  ami  legal 
signification— that  is,  a  description  which  has  a  legal  sutj- 
ceptibility  of  being  aided  by  testimony  so  as  to  identify  the 
land,  or  whether  it  means  a  description  which  in  law  is  no 
description  whatever  and  is  sometimes  called  an  "insuffi- 
cient description."  I  am  really  unable  to  conceive  of  any 
principle  ui)on  which  the  latter  proposition  can  be  sujk 
ported  unless  it  be  that  the  Legislature  must  have  intended 
something  different  from  the  common  law  and  that  it  is  our 
duty  to  discover  it  and,  by  a  process  known  as  judicial  leg- 
islation, insert  it  into  the  statute.  This  involves  not  merely 
the  difficulty  of  departing  from  the  generally  accei)teJ 
meaning  of  the  terms  of  a  statute,  but  also  an  absolute  con- 
tradiction of  such  terms,  resulting  in  a  complete  change,  in 
many  instances,  in  the  rights  of  j)roperty. 

In  other  words,  in.«^tead  of  reading  the  statute — **that 
parol  testimony  may  be  received  for  the  purpose  of  fitting 
the  land  to  such  a  description  as  is  recognized  as  legally 
sufficient" — we  are  to  substitute  the  words  "such  a  descri))- 
tion  as  is  so  vague  and  indefinite  as  to  have  been  hereto 
fore  held  to  be  legally  insufficient,"  or  one  which,  in  the 
language  of  Judge  Pearson  in  a  case  similar  to  this  (3/h/- 
doch  V.  Anden^onj  4  Jones'  Eq.,  77),  is  "no  description"  at 
all.  I  cannot  see  how  a  word  in  a  statute  having  such  a 
plain  legal  signification  can,  in  the  absence  of  something 
in  the  context  requiring  it,  be  stricken  out  and  other  word:^ 
of  an  entirely  different  signification  inserted  in  its  place. 
The  fiiilure  of  the  Legislature  to  accomplish  what  it  is 
argued  it  attempted  to  do,  affords  no  warrant  to  the  Court 
to  suj^ply  the  su})})()sed  omission.  Even  if  the  language 
were  not  altogether  free  from  ambiguity,  we  should  hesitate 
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to  place  upon  it  the  construction  insisted  uj)on,  for  it  is  a  uni- 
vemilly  accepti^d  rule  that  "a  construction  which  must 
necesi-SAirily  occasion  great  public  and  private  mischief  must 
never  be  preferred  to  a  construction  which  will  occasion 
neither,  or  not  in  so  great  a  degree,  unless  the  terms  of  the 
instrument  absohitcly  require  such  preference^  Southerland, 
Mipra,  323. 

If  the  statute  means  that  testimony  may  be  introduced 
to  the  jury  in  all  cases  where  the  description  has  heretofore 
Wn  held  void  by  reason  of  vagueness,  it  would  be  exceed- 
ingly difficult  for  any  Court  to  determine  what  is  a  Hufji' 
rient  '* insufficient  description"  which  should  be  submitted 
to  the  jury.  It  would  seem  from  the  construction  insisted 
upon  that  if  there  is  a  mere  semblance  of  a  description, 
however  indefinite  it  may  be,  its  legal  sufficiency  is  to  be 
determined  by  the  jury  ;  for  if  they  find  that  the  parties  hi- 
kiidcd  to  convey  a  certain  piece  of  land  the  description  shall, 
l»y  reason  of  such  finding,  be  deemed  in  law  sufficient  to  pass 
the  title.  It  is  impossible  to  estimate  the  confusion  which 
wonld  result  from  such  a  substantial  l"eversal  of  the  func- 
lionn  of  the  Court  and  the  jury.  I  suppose  that  any  attempt 
at  a  description  would  be  sufficient  to  put  the  jury  in  full 
control  of  the  matter  without  any  interference  on  the  part 
of  the  Court.  Thus,  if  I  have  i^w  stores  on  FaVetteville 
street,  in  the  city  of  Raleigh,  and  convey  to. A  *'a  store  on 
Favetteville  street,,  in  the  city  of  Kaleigh,"  this  will  be 
j^utficient  to  go  to  the  jury,  and  they  may  determine  which 
of  the  ten  stores  was  intended  to  be  conveved.  This,  of 
course,  would  be  an  abrogation  of  the  statute  of  frauds. 
Could  the  Legislature  have  intended  this?  But  to  go  still 
further.  If  I  should  afterwards  sell  to  B  one  of  thestorej*, 
specifically  describing  it,  what  is  to  prevent  A  from  identi- 
fying it  lis  the  one  sold  to  him  under  his  vague  and  imper- 
fect description?  Cnder  the  statute  there  can  be  no  e<[uita- 
3-2— Vol.  112 
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l)lo  i)rincij)le  assorted  for  the  protection  of  B,  as  it  contains 
no  saving  in  favor  of  third  persons,  but  expressly  provides 
that  in  all  cases  the  evidence  shall  be  received,  and  if  the 
property  can  be  identified  by  the  jury,  then  the  descrijuion 
shall  be  dceraed  in  law  sufficient.  If  the  description  is  thus 
made  sufficient  by  the  finding  of  the  jury  it  must  l>e  suffi- 
cient for  all  purposes. 

Tliat  tins  construction  is  not  the  true  one  is  entirelv  clear 

* 

by  a  reference  to  the  second  section  of  the  act,  which  pro- 
vides "that  no  deed  ^  *  *  shall  be  declared  void  for 
vagueness  in  the  descrii)tion  by  reason  of  the  use  of  the 
word  *  adjoining'  instead  of  the  words  'bounded  by/''  etc. 
The  provision  was  intended  to  meet  a  suggestion  that  tliere 
was  a  distinction  between  the  words  "  bounded  bv''  and 
"adjoining,"  as  afliecting  the  legal  sufficiency  of  a  descri[>- 
tiou,  and  was  rendered  unnecessary  by  a  .subsequent  dKdara- 
ti(m  of  the  (\)urt  in  Perry  v.  Scott,  109  N.  (\,  374.  It  rec- 
ognizes that  tliere  is  such  a  thing  as  a  descrijjtion  which  may 
be  declared  void  by  the  Court  for  "  vagueness,"  and  enacts 
that  in  certain  insttvnces  it  shall  not  l.)e  so  declared  void. 
Kow,  it  is  asked  with  absolute  confidence,  why  was  it  neces- 
sary to  provide  for  the  cases  mentioned  in  this  section,  if 
what  had  l)een  suggested  to  be  an  "insufficient  description" 
for  "vagueness"  was  provided  for  in  the  first  section, 
which  is  the  one  we  have  under  consideration? 

X'erv  clearlv  there  would  have  been  no  necessitv  for  such 
legislation  if  the  j)resent  contract,  and  the  similar  one  in 
Fortescnr  v.  Ctrnrford,  lOo  N.  C,  29,  were  covered  by  the 
first  section  un(K-r  the  construction  contended  for.  I  think 
that  it  was  the  purpose  of  the  Legislature  to  meet  the  sug- 
gestion referred  to,  and  this  is  certainly  all  that  was  efltH^ted 
bv  the  terms  of  the  statute. 

I  do  not  imj)Ute  to  the  Legislature  a  purpose  to  enact 
such  a  law  as  to  produce  the  evils  which  would  result  from 
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the  construction  insisted  upon,  and  I  am  of  the  opinion 
that  the  real  object  of  the  statute  was  such  as  I  have  indi- 
cated. 

The  common  h\w,  then,  not  having  been  changed  in 
respect  to  this  contract,  and  it  being  void  under  the  decis- 
ion in  Fortescue\s  case,  supra^  I  concur  in  the  ruling  that 
there  should  be  a  new  trial. 

BiKWKLL,  J.,  dissenting :  The  following  issue  was  sul)- 
mitted  to  the  jury  without  objection  on  the  part  of  the 
plaintiffs:  '*  Is  the  land  of  which  the  defendant  is  now  in 
|j(>ssession,  and  which  is  sued  for  in  this  action,  the  identical 
land  which  is  referred  to  in  the  paper-writing  set  uj)  in  the 
answer  and  alleged  to  have  been  executed  to  defendant  by 
A.  P.  Callowav?" 

Defendant  offered  this  writing  in  evidence,  and  plaintiffs 
»'bjected  "on  the  ground  that  it  was  too  indefinite  in  describ- 
ing; any  land.''  His  Honor  overruled  the  objection  and 
admitted  the  evidence,  and  the  plaintiff  excepted. 

The  writing  referred  to  is  as  follows : 

"  WiLKESBOKo,  X.  C,  April  19,  1880. 

*' James  Harris  has  paid  me  twenty  dollai*s  on  his  land; 
«>we?  me  six  more  on  it.  A.  I\  Calloway." 


I  assume  that  the  contention  of  the  plaintiffs  was  that 
jmrol  evidence  was  not  admissible  to  locate  the  land  to 
which  the  defendant  alleged  this  receipt  referred,  and  show 
that  it  was  the  same  land  which  plaintiffs  were  seeking  to 
recover  of  him  in  this  action,  she  also  claiming  under  A.  P. 
^'alloway.  Her  objection  should  have  been  to  the  parol 
testimony  when  it  was  offered.  The  writing  was  clearly 
admissible  in  evidence.  Its  legal  effect  was  a  matter  to  be 
determined  after  it  was  introduced. 
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But  for  the  Act  of  1891,  ch.  465,  sec.  1,  the  case  of  For- 
tescue  V.  Crawfordy  105  N.  C,  29,  would  be  decisive  of  this 
controversy,  for  there,  as  here,  the  onlj^  words  in  the  receipt 
descriptive  of  the  land  arc  *4iis  land,"  and  some  othor 
words  that  show  that  what  was  there  styled  his  (the  defend- 
ant's) land  was,  prior  to  the  alleged  sale,  the  land  of  the 
person  signing  the  receipt. 

The  act  referred  to  seems  to  have  been  enacted  to  meet 
and  avoid  the  hardship  of  such  cases  as  that  cited  above 
and  this  one  now  before  us.  Whether  that  legislation  is 
wise  or  unwise  is  not  for  us  to  say.  We  should  give  to  it 
all  proper  effect. 

We  have  here  a  memorandum  in  writing  which,  under 
the  law  as  it  stood  before  the  Act  of  1891,  would  not  have 
availed  the  defendant  because  it  was  not  then  permis-sible 
to  show  b)'  parol  evidence  that  the  land  therein  designated 
bv  the  vendor  as  '*  liis  land"  was  the  land  in  controversy, 
and  for  that  reason  alone.  The  expression  is  very  vague 
and  indefinite,  but  it  is  a  "description."  In  Bread  y.Mmi' 
ger,  88  N.  C,  297,  **his  100  acres  of  land"  is  called  au 
"insufficient  description."  In  Fartcscue  v.  Crawford,  supni 
(the  receipt  being  similar  to  the  one  here  under  considera- 
tion), this  Court  said  of  tlie  defendant's  offer  of  par^d  testi- 
mony that  he  was  endeavoring  **to  help  out  the  insuffi- 
ciency of  the  description.''  If,  then,  there  was  a  written 
memorandum  available  and  sufficient  of  itself  for  defend- 
ant'.-? protection  in  his  possession  when  the  action  was 
begun,  if  the  description  had  not  been  insufiicient  and 
imperfect,  that  imperfection  and  insufficiency  could  be 
remedied  by  the  verdict  of  the  jury  founded  upon  the  writ- 
ing and  parol  testimony  which  the  act  had  made  com[>e- 
tent  "to  identify  the  land  and  fit  it  to  the  description  con- 
tained in  the  paper-writing"  offered  as  "evidence  of  the 
right  of  possession." 
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There  was  no  error,  I  think,  in  his  Honor's  allowing  defend- 
ant to  put  the  writing  in  evidence  and  the  introduction  of 
parol  evidence  to  identify  the  land.  The  statute  is,  in  my 
(•pinion,  applicable  to  all  actions  to  be  tried  in  the  courts, 
no  matter  when  the  contract  was  made.  It  does  not  con- 
travene any  provision  of  the  Constitution,  for  it  affects  a 
rnnedy  and  not  the  rights  of  any  citizen.  "  Laws  which 
change  the  rules  of  evidence  relate  to  the  remedy  only.*' 
Tnhr  V.  Ward,  83  N.  C,  291.  And  such  laws  are  not 
unconstitutional,  though  retroactive.  Hintoii  v.  Hinion, 
Philips,  410;  Wilkerson  v.  Buchanan,  83  N.  C,  296;  Phil- 
i}>s\\  Cameron,  3  Jones,  390. 

The  act  now  under  discussion,  if  applied  to  this 
case,  will  disturb  no  vested  right  of  Mrs.  Calloway 
or  her  vendee  with  notice.  It  will  merely  prevent 
the  perpetration  of  a  wrong  l)v  giving  to  the  defend- 
ant a  preventive  for  that  wrong  by  changing  the  rule  of 
evidence  so  as  to  allow  him,  in  defence  of  his  possession  of 
his  home,  to  submit  to  the  jury  parol  testimony  that  was 
not  admissible  when  the  alleged  ccmtract  was  made.  The 
contract  was  not  void,  but  only  voidable  at  the  option  and 
upon  the  proper  plea  of  the  alleged  contractor.  Laughrau 
y.Uika,  110  N.  C,  423,  and  cases  there  cited.  The  act 
doe^not  a.ssume  to  make  that  a  contract  which  was  not  one, 
hut  merelv  declares  that  the  iurv  mav  determine  what  the 
contract  was,  and  to  that  end  mav  hear  and  consider  cer- 
tain  parol  evidence.  This  will  disturb  no  vested  rights  nor 
deprive  anv  one  of  what  is  his  ow^n.  It  mav  be  that  it  is 
•setter  for  the  commonwealth  that  a  few  should  have  the 
privilege  of  doing  what  all  men  feel  to  be  wrong — taking 
from  honest  purchasers  land  sold  to  them  by  defective 
descriptions — than  that  some  should  be  tempted  to  swear 
falsely.     Of  that  we  say  nothing.     All  such  legislation  as 
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that  under  consideration  involves  a  question  of  policy  ami 
not  of  constitutional  power.  Cooley  Const.  Lim.  (6th  Ed.). 
p.  460. 

Clark,  J.:  I  concur  in  the  above  dissenting  opinion. 


T.  S.  PARKER  et  als.  v.  C.  A.  McPHAIL  et  ali 
ArrcM  and  Bail — Motion  to  Vacate — Jurisdiction, 

1.  A  motion  to  vacate  an  order  of  arrest  may  be  heard  bj'  a  Judge  out  of 

Court  anywhere  within  the  district  that  his  duties  require  him  to 
be  durinj?  the  time  in  which  he  is  assijjned  to  the  district. 

2.  The  rule  that,  except  by  consent  or  in  those  cases  8i>ecially  ]>ermitted 

]iy  statute,  the  Judpe  can  make  no  order  in  a  cause  outside  of  the 
county  where  it  is  pending,  applies  only  to  judgments  on  the  merit? 
or  to  motions  in  the  cause  strictly  so  called,  but  does  not  apply  to 
ancillary  proctjedings. 

3.  Where,  in  the  hearing  of  a  motion  to  vacate  an  order  of  arrest,  the 

Judge  finds  as  a  fact  that  the  act  upon  which  it  was  l>ased  wa? 
not  committed,  the  finding  is  final  and  cannot  l>e  reviewe<l. 

This  was  a  civil  action  commenced  by  a  sumnions 
returnable  to  Fall  Term,  1892,  of  Staxly  Superior  Court. 

An  order  of  arrest  was  issued  bv  the  Clerk  of  said  Court 
against  the  defendant  C.  A.  McPhail.  Said  defendant  was 
arrested  under  the  order,  and  bail  bond  was  duly  executed. 

On  the  13th  day  of  September,  1892,  a  motion,  based  on 
affidavits,  after  proper  notice,  was  heard  before  Boykin, 
Judge  presiding  in  the  Court  of  the  Eighth  Judicial  Dis- 
trict, in  the  town  of  Lexington,  in  the  county  of  Davidson, 
at  Chambers,  to  dismiss  the  warrant  of  arrest. 
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The  plaintitt'  insisted  tliiit  the  Judge  had  no  power  to 
hear  and  disj)ose  of  the  .said  motion  at  Chambers,  and 
without  and  beyond  the  limits  of  Stanlv  countv. 

The  Court  being  of  a  contrary  opinion,  after  argument 
of  counsel,  and  a  consideration  of  the  affidavits  presented, 
discharged  the  defendant  from  arrest,  and  plaintiffs 
appealed. 

Memt'if.  Brown  &  Jerome,  for  plaintiffs  (ap])ellants). 
Mf^ars.  P.  B.  Means  and  Batchelor  &  Deverenx,  for  de- 
fendants. 

Clark,  J. :  Section  316  of  The  Code  provides :  "'  A  defend- 
ant arrested  may,  at  any  time  before  judgment,  apply,  on 
motion,  to  vacate  the  order  of  arrest.''     Section  594  of 
Th  Code  provides:  "(2).  Motions  may  be  made  to  a  Clerk 
of  a  Superior  Court,  or  a  Judge  out  of  Court,  except  for 
a   new    trial    on    the    merits."     *'(3).    Motions  must    be 
made  within  the  district  in  which  the  action  is  triable." 
"(6).  Whenever  a  motion  shall  be  made  in  any  cause  or 
proceeding  in  any  of  the  Courts,  to  obtain  an      *      *     * 
order  of  arrest,    *     *     *     or  a  motion  to  vacate  or  modify 
the  simie  is  made,  it  shall  be  the  duty  of  the  Judge  before 
whom  such  motion  is  made  to  render  and  make  known  his 
decision  on  such    motion  within   ten  days  after  the  dav 
ujK)n  which  such  motion  shall  or  may  be  submitted  to  liim 
for  decision."     By  statute  the  Judge  is  required  to  be  at 
certain  places  in  the  district  at  stated  times:  if  the  motion, 
a*^  the  law  allows,  can  be  made  "at  any  time"  to  "a  Judge 
out  of  ( 'ourt "  *•  within  the  district,"  and  '•  whenever    *    *    * 
made    *    *    *    it  shall  be  the  duty  of  the  Judge    *    "^^    "    to 
render  a  decision  on  such  motion,"  then  it  must  follow  that 
he  can  hear  such  motion  anvwhere  "within  the  district" 
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that  his  duties  re(|uire  him  to  be  during  the  time  in  which 
he  is  assigned  to  the  district. 

.  It  is  true  it  has  been  held  that  except  by  consent' or  in 
those  cases  specially  permitted  by  statute  the  Judge  can 
make  no  orders  in  a  cause  outside  of  the  county  in  which 

« 

the  action  is  pending.  McXeill  v.  Hodges,  99  N.  C.,  248; 
Bynum  v.  Powe,  97  N.  C,  374;  Gatcwond  v.  Leak,  99  N.  C, 
8()3.  But  that  applies  to  judgments  on  the  merits  or  to 
motions  in  tlie  cause,  strictly  so  called.  It  does  not  apply 
to  ancillary  proceedings,  as  they  come  within  the  exception 
referred  to.  As  to  injunctions  authority  is  conferred  to 
hear  them  outside  of  the  county  ^yhere  the  main  action  is 
pending,  by  The  Code,  §§334-337,  and  as  to  receivei*s  by 
section  379.  As  to  attachments  and  arrests  and  bail  a.s 
well  as  injunctions,  tlie  power  to  grant,  yacate  or  modify 
such  orders  out  of  the  county  is  recognized  by  .section 
r)94((>)  above  cited. 

From  the  nature  of  all  [)royisional  remedies  (unlike 
ordinary  motions  in  the  cause)  it  is  better  that  prompt 
action  should  be  had  1)V  application  to  the  Judge  wherever 
he  may  l)e  found  in  the  district  than  that  there  should  l)e 
delay  out  of  deference  to  the  conyenience  of  the  other  ])arty. 
Esi)ecially  is  this  so  in  yiew  of  the  greatly  improved  facili- 
ties for  travel ing  by  the  constantly  increasing  number  of 
railroads. 

It  would  be  iierfectly  regular  to  move  to  vacate  before  the 
Clerk  and  appeal  from  his  ruling  to  the  Judge,  as  was  done 
in  Roulhac  v.  Brown.  87  N.  C,  1.  But  the  Clerk  might  be 
dilatory  in  acting,  and  the  party  has  his  election  to  proceed 
more  summarily  by  applying  in  the  first  instance  to  the 
Judge.  Acts  1889,  ch.  497,  is  merely  j^ermfssive  and  gives 
the  defendant  the  election  to  demand  a  jury  trial  upon  the 
issues  raised  by  the  conflicting  affidavits,  but  this  right  was 
not  claimed  in  this  case  bv  the  defendant.     Had  he  done 
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sr»,  in  apt  time,  the  Judge  would  have  been  eonii)elled  to 
remand  the  motion  to  vacate  to  the  countv  where  the  action 
w£U!  pending  that  the  issues  so  arising  might  be  tried  at  the 
first  term  of  the  Court. 

It  is  not  clear,  as  it  should  be,  that  exception  was  taken 
l»elow  to  anything  except  the  jurisdiction  of  the  Judge  in 
vacating  the  order  of  arrest  out  of  the  county  (but  within 
the  district)  in  which  the  action  was  brought.  But  if  the 
excej)tion  is  broad  enough  to  embrace  the  correctness  of  the 
(»nler  itself,  the  Judge  has  found  as  a  fact  that  the  defendant 
.McPhail  has  not  removed  or  disposed  of,  and  is  not  about 
to  remove  or  dispose  of,  his  i)roperty  with  intent  to  defraud 
hi>  creditors.  There  was  evidence  to  support  such  finding, 
and  it  is  final  and  cannot  be  reviewed  by  this  Court.  Har- 
m  v.  Sneeden.  101  N.  C,  273 ;  MUllmer  v.  Bahleij,  106  N.  C, 
«:];  Traveri<  v.  Beaton,  107  X.  C,  500.  This  renders  it 
unnecessary  to  pass  upon  the  regularity  of  the  affidavit 
ujon  which  the  order  of  arrest  was  made. 

Per  Curiam.  No  error. 


J.  H.  BENSON  V.  J.  A.  BENNETT,  Adininij^trator  of  John  Irvin. 

Claim  Against  Decedent — Statute  of  Limitationn. 

1-  Section  1(54  of  The  Code  is  an  enabling;  and  not  a  distibling  statute;  it 
applies  only  in  those  cases  where,  in  regular  course,  but  for  the 
interposition  of  the  section,  a  claim  would  become  ])arred  in  lesa 
than  one  year  from  the  grant  of  letters  of  administration,  and  is  not 
a  restriction  on  the  statute  of  limitations  so  that  a  claim  should 
become  barred  by  the  lapse  of  a  year  from  the  grant  of  letters, 
where,  but  for  the  section,  it  would  not  be  barred  until  a  later  date. 

2.  Where  right  of  action  accrued  May  24,  1884,  decedent  (debtor)  died 
July  9,  188o,  and  letters  of  administration  were  granted  August  21, 
1S85,  an  action  commenced  July  5,  18S7,  is  not  >)arred  by  the  three 
years*  statute  of  limitations,  for,  excluding  the  time  between  the 
death  of  debtor  and  the  grant  of  administration,  three  years  had 
not  elapsed. 
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Civil  action,  heard  before  GraveSy  J.,  at  February  Term, 
1893,  of  Rockingham  Superior  Court. 

It  was  originally  begun  by  plaintiff  against  Catherine  S. 
Irvin,  administratrix  of  John  Irvin,  but  she  having  been 
removed  pending  the  action,  the  present  defendant,  J.  A. 
Bennett,  was  substituted  as  administrator  in  her  place. 
Plaintiff  sought,  by  the  action,  to  have  au  account  stated 
of  dealings  between  himself  and  defendant's  intestate,  as 
})artners  in  the  purchase  and  sale  of  real  estate  at  Reids- 
ville  and  judgment  rendered  for  him  for  the  balance  that 
might  be  found  due  him  from  the  proceeds  of  an  auction 
sale  of  lots  made  on  24th  day  of  May,  1884,  which, 
he  alleged,  defendant's  intestate  collected  and  did  not 
account  for.  Defendant  answered  that  his  intestate  died 
on  the  9th  dav  of  Julv,  1885,  and  letters  of  administration 
were  granted  on  21st  August,  1885;  that  the  auction  sale 
of  lots,  out  of  which  the  alleged  claim  arises,  was  held 
on  the  24th  dav  of  Mav,  1884,  in  the  life-time  of  decedent, 
and  that  the  action  having  been  commenced  on  the  5th 
Julv,  1887,  is  barred  bv  the  general  statute  of  limitations 
of  three  years,  and  also  by  the  lapse  of  more  than  one  year 
after  grant  of  administration  before  suit  brought  under 
section  164  of  The  Code.  The  facts  alleged  in  the  answer 
being  admitted,  it  was  su])mitted  to  his  Honor,  without  the 
intervention  of  a  jury,  to  decide  whether  the  said  plea  in 
bar  was  effectual.  Upon  consideration  his  Honor  decide<l 
that  the  statute  of  limitations  under  section  164  of  77^^ 
Code  was  a  bar  to  the  plaintiff's  action  and  gave  judgment 
accordingly,  from  which  ])laintiff  appealed. 

Jlesi^rfi.  Mehant  ct  Scott,  for  i)laintiff  (appellant). 
No  counsel  contra. 
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Clark,  J. :  Tlie  defendant's  intestate  died  on  the  9th  of 
July,  1885,  and  administration  was  granted  on  his  estate  on 
the  21st  of  August,  1885.  The  auction  sales,  for  the  bal- 
ance due  from  which  this  action  is  partly  brought,  took 
place  on  the  24th  of  May,  1884,  and  this  action  was  begun 
on  the  5th  of  Julv,  1887. 

As  we  understand  it,  the  only  question  presented  by  the 
appeal  is  whether  under  a  proper  construction  of  section 
164  of  The  Code  this  demand  is  barred,  for  as  to  the  account 
for  goods  sold  and  delivered,  if  the  last  item  of  the  account 
was,  as  averred,  on  the  6th  of  May,  1876,  that  part  of  the 
phiintiff  *s  demand  is  clearly  barred. 

Section  164  of  The  Code  is  an  enabling  not  a  disabling 
jstatute.     It  means  that  if  at  the  time  of  the  death  of  the 
debtor  the  claim   is  not  barred  action  may  be  brought 
Mrithin  one  year  after  tl^  grant  of  letters  to  the  personal 
representative  in  those  cases  where,  in  regular  course,  but 
for  the  interposition  of  this  section,  the  claim  would  become 
barred  in  less  time  than  one  year  from  such  grant.     It  was 
not  intended  to  be  a  restriction  on  the  statute  of  limitations 
i*o  that  a  claim  should  become  barred  by  the  lapse  of  a  year 
from  the  grant  of  letters,  where,  in  regular  course,  but  for 
this  section,  it  would  not  be  barred  till  a  later  date.     The 
object  in  view  is  that  when  the  cause  of  action  survives  and 
is  not  barred  at  the  time  of  the  death,  there  shall  be  at  least 
one  year  after  the  death  of  the  creditor,  or  one  vear  after 
the  grant  of  lettei*s  of  administration  to  the  personal  repre- 
sentative of  the  debtor,  before  action  is  barred.     This  is 
conclusively  shown  bv  the  words  of  the  section,  that  if  the 
party  die  before  the  chiim  is  barred  action  may  be  brought 
''after  the  expiration  of  the  time  limited,  and  within  one  year." 
Coppersmith  y.  Wilson,  107  N.  C,  31,  decides  nothing  more 
than  the  distinction  that,  though  the  one  year  allowed  by 
section  164  is  counted  from  the  death  of  the  creditor,  it  is 
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counted  only  from  the  grant  of  letters  when  it  is  the  debtor 
who  dies. 

Althongh  juore  than  a  year  had  elapsed  in  this  ease  after 
the  grant  of  letters  of  administration  before  suit  brought, 
yet,  excluding  the  time  between  the  death  of  the  debtor 
(July  9,  1885)  and  the  issue  of  letters  of  administration 
(August  21,  1885),  the  time  elapsing  between  the  sale  (May 
24,  1884)  and  the  bringing  of  this  action  (July  5,  1887), 
onlv  two  years  eleven  months  and  twentv-nine  davs  had 
passed,  and  in  no  view  could  the  three  years'  statute  of  limi- 
tations apply.  It  is  only  when  that  might  otherwise  apply 
that  section  164  can  have  place  and  extend  the  time. 

This  renders  it  unnecessary  to  consider  the  question 
raised,  whether  on  the  facts  of  this  case  a  demand  wasnee- 
essarv  to  set  the  statute  in  motion. 

■ 

Error. 


JAME8  THOMPSON  et  als.    v.   JAMES  NATIONS,  Administrator  of 

Jesse  Thoni])son,  et  als., 

Sfntvte  of  Prc8umptio)}s  and  Limitations — Sureties  on 

A  dm  in  ht  rat  ion  Bond. 

1.  The  Cade  (J  187)  does  not  postpone  the  time  when  causes  of  action 

shall  accrue,  but  merely  extends  the  i^eriod  of  limitation  or  pre- 
sumption after  a  cause  of  action  has  accrued  by  omitting  from  the 
count  the  time  between  May  20,  18(31.  and  Januan*  1, 1870. 

2.  Where  a  cause  of  action  against  an  administrator  arose  in  Deceral)er* 

1S<>4,  and  he  filed  his  account  in  April,  1891,  and  suit  was  brought 
afjjiinst  him  and  his  sureties  in  June,  1891:  HeUl,  that  the  lapse  of 
twenty  years  from  Januarj'  1,  1870,  raised  a  pre.suraj)tion  of  settle- 

■ 

ment  or  abandonment  which  was  not  rebutted,  as  to  the  sureties 
on  the  administration  bond,  by  the  filing  of  the  administrators 
account  showing  a  balance  due  the  distributees. 
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Civil  action,  tried  before  Boykin,  J.,  at  Spring  Term, 
1H9:J,  of  Surry  Superior  Court. 

The  complaint  alleged  that  on  10th  December,  1862, 
the  defendant  Nations,  qualified  as  administrator  of  Jesse 
Thompson,  deceased,  the  other  defendants  being  sureties  on 
his  administration  bond,  and  that  on  13th  April,  1891,  the 
administrator  filed  his  account  before  the  Clerk  of  the 
Superior  Court,  showing  a  balance  of  $466.65  due  the  plain- 
tift's  as  heirs  and  next  of  kin  of  the  intestate,  a  small  part 
only  of  which  had  been  paid,  and  judgment  was  asked 
aijaiust  the  sureties  for  the  penalty  of  the  bond  to  be  dis- 
charged upon  payment  of  the  amount  due,  etc. 

The  defendant  sureties  in  their  answer  contended  that 
the  action,  as  to  them,  was  barred  by  the  statute  of  presump- 
tion.s  and  limitations;  that  more  than  ten  veai-s,  and  also 
more  than  three  years,  had  elapsed  since  plaintiff's  cause 
of  action  accrued  ;  that  more  than  seven  years  had  elapsed 
j^iiice  the  administrator  qualified  and  made  advertisement 
for  creditoi-s  to  present  tlieir  claims,  etc. 

The  plaintiffs  introduced  the  records  of  the  Clerk's  office 
of  »Surry  county  showing  an  account  filed  by  the  defendant 
administrator  on  April  13,  1891,  and  closed  his  case,  ask- 
ing for  judgment  against  all  of  the  defendants. 

Judgment  being  rendered  for  the  plaintiffs,  the  defendant 
-ureties  appealed. 

Mej<srs.  Glenn  &  Manly,  for  defendants  (appellants). 
Xo  counsel  contra. 

Clakk,  J.:  The  administration  having  l)een  taken  out 
10th  December,  1862,  a  cause  of  action  accrued  to  plaintiffs 
two  years  thereafter.  Rev.  Code,  ch.  46,  sec.  24.  The  Coile, 
§137,  doL\s  not  postpone  the  time  when  caustvs  of  action 
shall  accrue,  but  merely  extends  the  period  of  limitation 
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or  ])resumptioii  after  a  cause  of  action  lias  accrued,  by 
omitting  from  the  count  the  time  between  20th  May,  1861, 
and  January  1, 1870.  This  cause  of  aiL'tion  having  accrued 
in  1864,  the  presumption  from  the  hipse  of  time  applies 
and  not  the  statute  of  limitation.  The  Codey  §136 ;  Bmhee 
V.  ^Surh'S,  77  N.  C,  62.  "The  lapse  of  time  (under  the 
law  prior  to  C.  C.  P.)  constitutes  no  bar  to  the  demand  of 
an  account  by  the  next  of  kin  against  the  administrator, 
Init  it  may  raise  a  presumption  (of  settlement  or  abandon- 
ment) *  *  *  when  there  has  been  an  interval  of  twenty  years 
after  the  time  api)ointed  for  settlement  with  the  next  of 
kin.''  Bird  v.  Graham,  36  N.  C,  196 ;  Salter  v.  Blount  22 
N.  C,  218. 

The  account  filed  by  the  administrator  13th  April.  1891, 
was  after  the  presumption  from  the  lapse  of  twenty  years 
from  January  1,  1870,  had  arisen  and  could  not  rebut  it  as 
to  these  appellants  who  are  the  sureties  on  the  administra- 
tion bond.  There  being  no  conflicting  evidence,  it  was  the 
duty  of  the  Court  to  declare  that  the  presumj)tion  was  not 
rebutted.     Grant  v.  Burgwyn,  84  N.  C,  o60. 

Pkr  Curiam.  Errnr. 


TtrFFIX  LEE  V.  ANNA  B.  WILLIAMS. 
Practice — Instnictioyis  to  Jury — Exception — Written  Rcqae^. 

Where  the  Judge  below,  in  instructing^  f he  jury,  submitted  a  phase  of  a 
question  which  there  was  no  evidence  to  eupport,  an  oral  exception 
to  the  (piestion  immediately  taken  and  noted  and  assigned  as  error 
for  the  case  on  appeal  is  suthcient  to  present  the  matter  on  appeal, 
though  no  written  instruction  on  the  subject  was  prayed  for  by  the 
excepting  counsel  before  the  close  of  the  evidence  ap  pn)vide<i  by 
section  415  of  The  (\t'h'. 
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Petitiox  of   plaintiff   to  rehear,  argued    at    February 
Term,  1893,  of  the  Supreme  Court. 
For  former  decision  see  111  X.  C,  200. 

Mr.  John  W.  Graham,  for  petitioner. 

Me^rs.  Batchelor  ct  Devereux  and  C.  D.  Turner,  contra. 

m 

MacRae,  J. :  We  have  carefully  examined  the  authori- 
ties  cited  by  counsel  for  petitioner  upon  the  re-argument, 
a^  well  as  all  others  bearing  upon  the  point  of  practice 
iuvolved,  and  we  are  of  the  opinion  that  there  is  no  ground 
u|»ou  which  the  conclusion  heretofore  reached  should  be 
disturbed.  There  is  abundant  authority  under  the  yery 
many  adjudications  upon  section  415  of  The  Code  to  the 
effect  that  instructions  prayed  must  be  in  writing  as  the 
iitatute  re(iuires,  and  that  they  must  be  made  in  apt  time, 
which  has  been  held  to  be  at  or  before  the  close  of  the  eyi- 
(leiice,  or  they  may  be  disregarded  by  the  Court;  and  under 
the  different  subdiyisions  of  section  412  of  The  Code,  that 
exceptions  for  error  in  the  charge  cannot  be  made  for  the 
tii-st  time  in  this  Court,  l)ut  must  be  noted  in  the  assign- 
ment of  error  on  appeal ;  and  further,  that  an  omission  to 
charge  on  a  particular  aspect  of  the  case  is  not  reviewable 
error  unless  an  instruction  was  asked  and  refused,  and  an 
exception  taken.  All  of  these  decisions  are  very  carefully, 
collated  in  the  second  edition  of  Clark's  Code,  under  the 
.•sections  indicated. 

We  hesitate  to  state  our  grounds  for  this  decision,  because 
it  will  inyolye  a  repetition  of  the  opinion,  which  is  tlie  sub- 
ject of  this  inquiry.  The  Court  concurred  in  the  opinion 
intimated  by  his  Honor  below  that  there  was  no  evidence 
offered  by  the  caveators  which  would  sustain  their  conten- 
tion.  It  appears  that  after  this  intimation  by  his  Honor, 
the  caveators  "asked  to  have  the  jury  pass  upon  the  matter 
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any  way/'  to  which  his  Honor  assented  ;  and,  as  the  case 
was  to  be  argued  before  the  jury,  notwitlistanding  his 
Honor's  opinion,  the  propounders,  unnecessarily,  we  think, 
but  out  of  abundant  caution,  called  other  witnesses,  and 
the  caveators  did  the  same,  thus  on  both  sides  useles^sly 
consuming  the  time  of  the  Court,  unless,  indeed,  the  cave- 
ator.-^ had  found  other  testimony  which,  in  the  opinion  of 
their  counsel,  tended  to  support  their  contention.  Upon 
examination  of  the  additional  testimony  we  were  still  of 
the  opinion  that  there  was  nothing  to  go  to  the  jury  to 
sustain  the  caveators. 

The  misapprehension  of  the  learned  counsel  for  the  peti- 
tioner seems  to  be  that  the  exception  of  the  propounders 
was  to  an  omission  to  charge  something  which  they  had 
not  asked  in  Avriting,  while  in  our  view  it  was  an  error  in 
a  positive  instruction  based  upon  the  assumption  that  there 
was  evidence  on  the  part  of  the  caveators  which  ought  to 
be  passed  upon  by  the  jury. 

His  Honor,  after  instructing  the  jury  that  if  they  believe<l 
a  certain  state  of  facts  to  be  true  they  should  find  for  the 
propounders,  added  these  words  by  way  of  (lualification : 
"  Unless  the  caveators  have  shown  vou  from  the  evidence 
that  the  will  was  procured  by  the  undue  influence  and 
conduct  of  the  witness  Jane  Allison  exercised  over  the 
deceased.''  To  this  charge  an  exception  was  immediately 
taken  and  noted,  and  was  assigned  as  error  for  the  case  on 
ai)peal. 

The  authorities  cited  by  petitioner,  upon  c^ireful  exami- 
nation, will  show  no  case  like  the  present.  They  merely 
hold  that  a  failure  to  object  and  except  upon  the  trial  pre- 
cludes one  from  making  the  excei)tion  for  the  first  time  in 
this  Court,  or  that  an  omission  to  charge  is  not  the  subject 
of  exception,  unless  a  re<juest  had  been  made  to  do  so,  and 
possibly  other  kindred  examples,  all  of  which  we  will  not 
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atiein[)t  to  state,  for  wo  wish  to  exclude  any  conclusion 
except  that  which  arises  from  the  facts  of  this  case. 

"Whenever  a  point  arises  on  tlic  trial  of  a  cause,  which 
it  is  important  to  either  party  to  sustain,  and  there  is  no 

m 

t'vidv'uce  offered  upon  it,  it  is  not  only  no  error  in  the  Judge 
»•»;)  to  inform  the  jury,  but  it  is  his  duty.^'  Satterwaite  v. 
Hich,  Busbee,  105. 

It  was  the  duty  ol'  his  Honor  to  have  tohl  the  jury  that 
then?  was  no  evidence  tending  to  establish  the  contention 
of  the  caveators,  but  he  presented  it  to  the  jury  upon  the 
assumption  that  there  was  evidence  of  this  character,  and 
the  propounder's  counsel  excepted. 

We  are  not  to  be  understood  as  holding,  however,  that 
such  an  exception  can  be  taken  for  the  tirst  time  in  this 
Court. 

It  would  consume  more  than  our  limited  time  to  reduce 
to  a  written  opinion  the  analysis  of  all  the  cases  bearing 
upon  this  question,  which  we  have  felt  impelled  to  make 
out  of  respect  for  the  learned  counsel  who,  ui)on  a  like 
careful  investigation,  have  indicated  a  different  opinion. 

The  Petition  is  Denied. 


K,  X.  IIACKETT,  Administrator,  et  al.  y.  F.  J.  .^IcMILLAN  ot  al. 

Vuaaihorizi'd  Appearance  of  Attorney — Combination  Against 

Infants —  Insufficirnt  Complaint. 

1.  In  a  suit,  of  the  subject-inatter  of  which  a  Court  has  jurisdiction, 
appearance  by  counsel  j?ives  jurisdiction  of  the  parties  thus  apjH^ar- 
ing,  though  counsel  have  no  authority  to  appear,  and  an  innocent 
purchaser  under  a  judgment  rendered  therein  will  be  protected. 
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2.  Where,  in  such  case,  parties  estopped  and  injured  In*  the  adjufc 
tion  lose  ])r()perty  to  which  they  are  entitled,  they  may  mainiain 
an  action  for  daniaues  apiinst  tliose  who  combined  to  procure  the 
adjudication.  (Clakk,  J.,  concurrinj;,  further  contends  that,  if 
the  property  of  whidi  the  parties  haveso  l)een  deprived  ipi»  r.iiu,&n 
action  may  he  maintained  by  them  for  its  s}x*cific  recover)*,  provuieii 
they  an*  not  ]>arred  by  the  statute  of  limitations  or  by  an  estopju'l 
arisinjr  from  a  judjrment  in  a  suit  to  which  they  have  \^n  iiia<le 
parties  by  jirocess  served  \\\K)n  them  or  by  api)earance  of  altomey 
actually  authorized  to  a])jK^ar  for  them. 


Civil  action,  lu'aril  bc^fore  3/('hr}\  J.,  at  Fall  Term, 
1<S!)2,  of  WiLKKs  Superior  Court. 

The  action  was  oriiriiuilly  l)e::i:un  hy  L.  C.  Stokes  ami 
Minnie  Hunt,  heirs  at  law  of  M.  S.  Stokes,  deceastMl.  AftiT- 
wanls  the  administrator  of  M.  S.  Stokes  was  made  a  party 
plaintiff.  The  defendants  moved  to  dismis.s  the  action ou 
the  ground  that  it  did  not  state  facts  sufficient  to  constituie 
a  cause  of  action,  and  from  an  order  allowing  said  nutiMi 
and  dismissing  the  action  the  plaintiff  appealed. 

The  complaint  was  as  follows  : 

1.  That  .Mrs.  Rachel  Stokes,  late  of  Wilkes  eountv.  North 
Carolina,  died  in  the  year  1860,  having  made  and  publisbttl 
a  hist  will  and  testament,  in  which  she  devised  her  pro{>€rty 
of  every  deserii)ti()n  to  he  sold  upon  a  credit  of  twelve 
months  as  soon  as  it  could  be  convenientlv  done  after  her 

ft 

death,  and  she  nominated  and  apj)ointed  her  son,  the  late 
M.  S.  Stokes,  as  executor,  who  caused  the  will  to  be  admitted 
to  probate,  but  died  without  executing  any  of  the  trusts 
contained  therein  ;  and  thereupon  one  Jacob  Fraley  was 
appointed  and  <]ualified  administrator  de  W/^  »oii.  with 
will  annexed,  giving  bond  and  security  as  required  bylaw. 

2.  That  she  left  her  survivins:  her  sons  M.  S.  Stokes  and 
Hugh   M.  Stnkes,  and    her  daughters  Ann  Jones,  wife  of 

Koland  Jones,  and  Adelaide  R.  Craine,  wife  of Craiiie, 

and  her  granddaughters  Catherine  J.  Alexander,  Sarah  A. 
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Boushell,  wife  of  Thomas  S.  Bousholl,  and  Mary  Ilackett, 
which  said  sons,  daughters  and  granddaughters  were  her 
next  of  kin  and  heirs  at  law;  that  said  Hugh  M.  Stokes 
survived  his  mother  and  died  intestate  without  issue;  that 
the  said  M.  S.  Stokes,  after  having  qualified  as  aforesaid, 
survived  his  brother  Hugh  M.  and  was  killed  in  battle  in 
l'^03,  leaving  plaintiffs  L.  C.  Stokes  and  Minnie  Hunt,  who 

intermarried  with Hunt,  her  onlv  children  and  heirs 

athiw:  that  V)v  the  provisions  of  the  will  the  said  M.  S. 
Stokes  was  to  receive  one-half  of  tlie  proceeds  of  sale  of 
stock,  furniture  and  other  perishable  property;  one-fifth  of 
all  property,  real  and  personal;  one-fifth  of  the  $1,000  left 
in  trust  for  Hugh  M.  Stokes;  $1,000  to  be  paid  to  him  to 
make  him  equal  with  other  children  for  certain  advances 
made  and  mentioned  in  the  will,  then  pci'  stirpcH  among 
her  children  was  her  estate  to  be  divided. 

').  That  of  the  property  described  in  the  will  is  a  valua- 
t>le  plantation  situated  in  the  county  of  Wilkes  and  on 
l>oth  sides  of  the  Yadkin  River,  known  as  the  old  Stokes 
homestead,  it  being  the  plantation  whereon  the  said  Rachel 
Stokes  and  her  husband  had  alwavs  lived,  and  worth  at 
least  fifteen  thousand  dollars,  and  also  a  great  (piantity  of 
valuable  personal  property  and  other  effects. 

4.  Professing  to  act  under  the  power  contained  in  the 
will,  the  said  Jacob  P^raley,  on  the  1st  day  of  January,  1863, 
sold  all  the  property  belonging  to  the  estate  of  his  testatrix, 
including  the  old  Stokes  homestead,  which  was  bid  oflf  by 
Jesse  Bledsoe  and  one  W.  P.  Maxwell  at  the  price  of  $26,180, 
and  on  the  l21st  dav  of  the  same  month  the  said  Maxwell 
and  Bledsoe  paid  said  administrator  the  sum  of  sixteen 
thousand  one  hundred  and  eighty  dollars  in  Confederate 
money,  and  on  the  Gth  day  of  March,  1863,  Si\id  Bledsoe  and 
Maxwell  sold  and  assigned  all   tlieir  interest  in  said  land 
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to  one  Joseph  Gray,  and  executed  to  him  a  paper-writiug 
in  the  following  words  : 

"We,  Jesse  Bledsoe  and  W.  P.  Maxwell  indorse  our  bid  in 
the  purchase  of  the  Rachel  Stokes  farm  on  the  Yadkin 
River,  sold  on  the  1st  day  of  January,  1863,  to  Joseph  Gray. 
We  transfer  our  bid  to  Joseph  Gray  in  everything  pur- 
chased by  us  on  day  of  sale. 

"(Signed)  Jr:.ssE  Bledsoe, 

"March  6th,  1863.  W.  P.  Maxwell." 

At  the  same  time  they  took  from  said  Gray  the  follow- 
ing  instrument : 

"  For  value  received  I  promise  to  pay  Jesse  Bledsoe  and 
W.  P.  Maxwell  the  sum  of  $16,180  in  payment  of  the 
Stokes  land,  the  remaining  part  to  be  paid  the  administra- 
tor of  the  deceased,  for  all  the  balance  due  from  us  to  the 
estate.     Given  under  my  hand  and  seal,  6th  March,  18G3. 

"(Signed)  Joseph  Gray." 

5.  That  on  the  11th  day  of  April,  1863,  Gray  offered  to 
pay  to  Bledsoe  and  Maxwell  the  said  oum  of  §16,180,  but 
they  declined  to  receive  the  whole  amount  from  him,  and 
thereupon  he  paid  them  the  sum  of  §10,680  in  such  money, 
and  gave  them  another  bond,  as  follows: 

"Forty-five  months  after  date  I  promise  to  pay  to  tlie 
order  of  W.  P.  Maxwell  and  Jesse  Bledsoe  the  sum  of  seven 
thousand  five  hundred  dollars,  bearing  interest  from  date 
at  two  per  cent,  for  the  first  twenty-one  months,  the  remain- 
ing time  at  six  per  cent.  The  above  amount  not  to  be 
exacted  in  specie. 

^'(Signed)  Joseph  Gray,  (S:al). 

**  April  18,  1863.^' 
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27lli  (]uy  of  July,  1866,  said  Gray,  being 
(1  nil  his  interest  iu  the  land  in  trust  to 
ts  which  he  was  then  owing  to  one  Bid- 
ilure  to  pay  the  same  the  trustee,  one 
as  he  was  authorized  to  do  by  said  deed, 
1  Gray  in  said  laud  at  publie  sale,  when 
)eoame  the  purchaser  and  took  deed  for 

I  Maxwell  having  died,  one  A.  B,  Cox, 

nt  and  a  resident  of  some  foreign  country 

laiutiH's,  and  the  defendant  F.  J.  McMil- 

)oiutcd  and  qualified  as  his  administra- 

tho  1st  of  March,  1867,  the  said  Fraley, 

of  Mrs.  Stokes,  executed  u  deed  whereby 

said  tract  of  land   to  the  said  Cox  and 

ist,  tliat  in  case  the  balance  due  the  said 

riginal   purchase  of  the  land  shoulil  not 

day  of  January,  1869,  then  they  should 

I,  after  paying   the  purchase-mouey,  to 

■  equally  between  the  defendant  Bledsoe 

.w  of  said  Maxwell,  deceased. 

the  execution  of  this  last  mentionwi  deed, 

loption  of  the  Constitution  of  1808,  the 

olendantsBled-soeand  McMillan,  and  the 

jyden  acting  as  the  counsel  of  the  said 

,  and  Cox,  and  also  of  the  said  Fraley, 

combined,  confederated  and   agreed   together  to  oust  the 

said  Joseph  Gray,  who  was  then  in  possession  of  said  laud, 

from  the  possession,  and  to  place  the  said  Bledsoe  in  poa- 

sfssioH  of  said  land  for  the  use  and  benefit  of  himself  and 

said  McMillan,  said  McMillan  being  a  creditor  of  Maxwell, 

and  in  pursuance  of  said  agreement  and  combination  the 

said  Nathaniel  Boyden  advised  the  execution  of  the  deed 

already  mentioned  from  the  said  Fralev,  as  administrator, 
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with  will  aanGX3d,  t.)  said  Cox  and  McMillan,  aad  th?rv> 
upon  they  iin^nodiatoly  began  an  action  of  ejectment  for 
the  pur[)Ose  of  ousting  the  said  Gray. 

9.  That  after  the  said  action  was  instituted   thev  discov- 

ft- 

ered  that  the  legal  title  to  the  land  being  in  the  heirs  at 
law  of  said  Rachel  Stokes,  thev  could  not  recover  iu  the 
action  as  then  constituted,  and  thereupon  the  said  N.  Boy- 
den  and  the  defendants  F.  J.  McMillan,  Jesse  Bledsoe  and 
others  met  at  points  designated  by  the  s<aid  Nathaniel  Boy- 
den,  and  after  full  consultation  between  them  it  was  agreed 
that  in  order  to  oust  the  said  Joseph  Gray  from  the  posses- 
sion it  was  necessary  to  make  the  phiintiflTs  L.  0.  Stokes  and 
Minnie  Hunt,  the  children  and  heirs  at  law  of  M.  S.  Stokes, 
the  executor  named  in  the  will,  and  who  had  been  killed 
in  battle  in  the  year  1863,  parties  plaintiff;  and,  in  pursu- 
ance of  said  combination  and  agreement,  at  the  next  term 
of  the  Superior  Gourt  of  the  County  of  AVilkes,  they  moved 
the  said  Court,  through  the  said  Nathaniel  Boyden,  who 
was  an  attorney  at  law  practicing  in  said  Court,  to  allow 
an  amendment  of  the  declaration  in  ejectment  so  as  to  state 
a  demise  to  the  fictitious  plaintiffs  by  the  said  L.  C.  Stokes 
and  Minnie  Hunt,  which  said  motion  was  allowed,  and 
upon  the  declaration  thus  amended,  and  upon  the  Court 
alleging  a  demise  by  said  L.  C.  Stokes  and  Minnie  Hunt, 
they  recovered  in  said  action  of  ejectment,  and  upon  the 
judgment  so  recovered  a  writ  of  possession  issued,  and  said 
Joseph  Gray  was  ousted  of  the  possession  of  the  Siiid  land,- 
and  in  pursuance  of  said  combination  and  agreement  the 
said  Jessie  Bledsoe  and  the  said  F.  J.  McMillan  were  placed 
in  the  possession  of  said  land  and  received  the  rents  and 
profits,  worth  $1,000  a  year,  from  the  time  of  said  recover}' 
at  Fall  Term,  1869,  until . 

10.  At  tlie  time  of  the  combination  and  agreement  just 
stated  the  said  children,  L.  C.  Stokes  and  Minnie  Hunt,  were 
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of  tender  yccirs,  tlie  eldest  not  more  than  ten  years  old,  and 
without  guardian  to  the  suit,  nor  was  any  guardian  ad  litem 
appointetl  for  them,  and  the  said  defendants  well  knew  that 
ihev  were  using  their  names  without  lawful  authority,  and 
for  their  own  use  and  benefit. 

11.  That  afterwards  the  said  W.  L.  White,  as  assignee  of 
the  said  Joseph  Gray,  under  sale  by  the  said  Worth,  brought 
his  suit  to  the  Superior  Court  of  Wilkes  County  lor  a  spe- 
cific performance  ofthe  contract,  which  said  suit  came  on  for 
trial  at  Spring  Term,  1881,  of  said  AVilkes  Superior  Court, 
upon  the  pleadings,  reports  and  evidence,  and  was  then  and 
therLMlecided,  from  which  judgment  so  rendered  an  aj)peal 
was  taken  to  the  Supreme  Court  of  North  Carolina,  and 
•leterinined  at  February  Term,  1883,  ol'  said  Court,  when  it 
was  adjudged  and  decreed  that  inasmuch  as  the  said  Joseph 
<.Iniy  had  been  ousted  by  the  legal  title  of  the  said  children, 
L.  ('.  Stokes  and  Minnie  Hunt,  and  u})on  the  demise  so 
fraudulently  made  in  their  names,  the   rents  and  profits 
received  bv  the  said   Bledsoe  and  McMillan,  or  either  of 
them,  during  the  period  elapsing,  as  aforesaid,  were  to  be 
applied  as  rents  and  profits  to  the  same,  due  the  said  plain- 
tiffs in  this  action,  which  rents  and  profits,  with  principal 
and  interest,  amounted  to  more  than  six  thousand  dollars, 
aud  the  sums  received  as  rents  and  profits  were  so  applied 
and  extinguished   the  lien  which   the   plaintifis  had  upon 
the  land  for  the  unpaid  purchase-money,  and  at  said  term 
it  was  decreed  that  thev  should  convev  the  said  land  to  the 
j«aid  White.     All  of  which  has  been  done. 

12.  That  at  the  time  of  the  commencement  of  the  said 
action  and  the  amendment  of  the  declaration,  as  aforesaid, 
by  instituting  a  count  in  the  names  of  the  children,  L.  C. 
•"^tokes  and  Minnie  Hunt,  they  were  infants  when  the  case 

■ 

v^'asput  at  issue  by  the  answer  of  the  defendants,  when  the 
J5<'veral  accounts  were  ordered,  and  were  infants  uf)  to  and 
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including  the  term  of  Court  <at  which  the  decree  was  ren- 
dered by  the  Superior  Court,  tliat  they  were  not  represented 
by  guiirdian  and  were  not  represented  in  said  proceeding; 
in  short,  bv  the  unhiwful  combination  aforesaid  thev  have 
been  utterly  defrauded  of  their  rights  in  the  premises. 

13.  That  said  Jacob  Fralev  is  dead  and  his  estate  is 
utterly  insolvent,  and  nothing  can  be  made  possibly  from 
it  by  any  process  known  to  the  law.  The  sureties  upon  hii> 
bond  are  also  insolvent  and  nothing  can  be  made  of  thera; 
that  plaintiffs  are  informed  and  believe  that  the  said  Jessi* 
Bledsoe  has  contrived  to  put  his  property  beyond  the  reach 
of  creditors,  as  far  as  he  can,  so  that  it  is  doubtful  whether 
anything  can  be  made  of  hinx,  and  the  plaintiffs'  only 
available  recourse  is  against  the  said  F.  J.  McMillan  and 
the  estate  of  N.  Bovden,  deceased. 

14.  That  the  said  X.  Boydeii,  deceased,  before  the  begin- 
ning of  this  action,  having  left  a  large  real  r.nd  personal 
estate,  and  having  api'.ointed  the  defendant  A.  H.  Boyden 
his  executor,  and  devised  the  real  estate  to  liis  children, 
if  it  should  api)ear  by  the  answer  of  the  defendants  that  the 
personal  estate  has  bi-en  administered,  then  they  pray  that 
the  devisees  of  the  real  estate  may  be  made  parties  in  this 
action. 

lidirf. — 1.  Wherefore  jdaintiffs  pray  that  a  reference 
mav  be  had  to  ascertain  the  sum  to  which  thev  were  entitled 
by  reason  of  tlie  unj)aid  purchase-money,  and  which  was  a 
lien  on  the  land,  the  title  to  whicl)  descended  to  them. 

2.  That  all  proi)er  accounts  may  be  taken  to  ascertain 
the  said  sum. 

3.  That  for  the  same  they  have  judgment  against  said 
F.  J.  McMillan,  Jesse  Bledsoe  and  A.  H.  Bovden.  executor 
of  N.  Boyden,  deceased,  and  against  the  devisees  and  heirs 
at  law  of  said  N.  Boyden,  if  they  should  be  made  parties. 
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and  describecl  or  devised  to  thcra,  and 

•Iter,  R.  N.  Hackelt  and   G.  N,  Folk,  for 

hes  iind  Gle^m  &  Manly,  for  defendants. 

:  sole  question  presented  in  the  appeal 
iiplftint  state  facts  sufficient  to  eonsti- 

et  al.,  88  N.  C,  16(>,  in  which  case  the 
defendants,  Rlffin,  J.,  states  one  of 
ed  bvthatappeal  as  follows:  "Whether 
he  defendant  Bledsoe  for  rents  during 
s  land  arc   to  bo  appropriated  to  the 
nount  ascertained  to  be  due  him,  or  to 
!  estate  of  Mrs.  Stokes  for  the  balance 
icy  thereof?"     And,   discussing  that, 
t  of  his  opinion,  he  says:  "Virtually 
ig  between  the  plaintiff  and  the  heirs 
B  since  hia  purchase  of  the  equitable 
orlgagor  and  mortgagee,  and  having 
ed  liini  and  put  the  defendant  Bledsoe 
-e  accountable  to  him  for  the  rents  and 
tenant  Bledsoe  for  the  same."     And, 
rhision  to  which  he  had  come,  ho  says: 
■■It  is  also  declared  that  the  plaintiti'  is  entitled  to  credit 
upon  the  debt  due  the  defendant  Neal  as  the  administrator 
of  Mrs.  Stokes  for  the  baiuncc  of  tlic  purchase-money  for 
ihe  rents  ascertained  to  have  been  received  by  the  defend- 
ant Bledsoe." 

The  allegations  of  the  complaint  are  to  the  effect  that  in 
the  action,  called  by  Justice  Rl'kfix  the  action  of  the  heirs 
«i  Mrs.  Stokes,  bv  which  Grav  was  evicted  from  the  land 
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and  Bledsoe  was  put  in  [)osscssion,  the  plaintiffs,  then 
infants  of  tender  yeai*s,  were  made  parties  plaintiff  by  the 
defendants  here  **  without  lawful  authority  and  for  their 
(defendants^)  own  use  and  benefit,'^  and  that  this  was  done 
by  *' combination  and  agreement'*  of  the  defendant  and 
others. 

If  two  or  more  persons  combine  and  agree  to  do  a  wrong- 
ful act,  they  arc  liable  to  the  person  injured  by  that  act  for 
such  damages  as  result.  To  make  a  person  a  party  plain- 
tiff to  an  action,  without  proper  authority  so  to  do,  is  a 
wrongful  act,  for  which  an  action  will  lie  if  injury  conie> 
thereby  to  the  person  whose  name  was  thus  improperly 
used.  Blk.  Com.,  Vol.  Ill,  p.  1G6  ;  Metcalf  v.  Alley,  2  Ireil, 
38.  In  the  case  last  cited  the  injury  complained  of  was 
the  being  compelled  to  pay  costs.  Here  the  injury  alleged 
to  have  resulted  from  the  unwarranted  use  of  plaintifiV 
names  was  this :  they  lost  a  great  part  of  what  Justice 
RuFKix,  speaking  for  the  Court,  said  was  virtually  a  mort- 
gage debt  due  in  effect  to  them,  though  payable  imnio- 
diatelv  to  the  administrator  of  Mrs.  JStokes  for  their  benefit. 
They  were  estopped  to  hold  him  responsible  for  this  loss, 
for  it  was  caused  by  their  act,  and  the  rents  were  paid  to 
one  who  was  their  tenant,  as  the  law  adjudged.  For  the 
most  potent  reasons  it  is  held  that  an  innocent  person  is 
protected  by  the  judgment  of  a  Court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties.  Appearance  by 
counsel  gives  jurisdiction  of  the  persons  thus  appearing 
{England  v.  Garner,  90  N.  C,  197),  though  counsel  have 
no  authority  so  to  ai)pear.  And  therefore  it  comes  about 
that  the  persons  thus  estopped  and  thus  injured  by  an 
adjudication  binding  upon  them,  though  made  without 
their  knowledge  or  consent,  are  driven  to  seek  redress  from 
those  who  combined  and  agreed  to  procure  such  adjudica- 
tion. 
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We  are  not  iv.'iiiired  now  to  deterniiiio  whii 
u:f  of  plaiiitiKW  (lanmges,  if  the  torn  mission  ( 
ful  arts  tompIaiiii.'(l  of  is  cstablishec!.  \Vc  onl 
tlif  fiu-ts  set  out  in  the  coniplnint  constitnt 
action. 

Errnr, 

(.LARK,  J.,  concnrring:  1  concur  in  theopii 
loss  was  money  in  this  case,  there  is  probii 
rerao'Iy,  ami  tlio  plaintiffs  coulrl  in  any  event 
this  recourse.  But  if  the  property  whose  ])os- 
is  (■((.  cj«c,  hs  real  estate,  for  instanee,  I  am  of 
llie  owners  who  are  depriveil  of  it  by  the  juilj 
Court  made  in  a  euns'j  in  which-  their  ]iam 
iwrties  without  their  kuowlcflge  or  eonst.'nl, 
pnicvsH  served  on  them,  art'  not  denied  therigh 
of  the  specific  property,  when  not  barred  by  f 
limitations  or  any  act  amounting  to  an  cstoppe 
I  llii-j  is  so  when  there  is  no  otlier  remedy  by  re 
■  |>eri)et rating  the  wrong  of  entering  them  as  [m 
autlioritj-  being  in.-olvent.  They  cannot  be 
llieir  property  witliout  compensation  or  due  pi 
Tiiis  is  lorbidden  by  bt.th  the  .State  and  Fede: 
tions. 
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ELIZA  BISHOP  V.  LEE  MINTON  ot  al. 
Ejrdmait — Esfopjycl — Findings  of  Jury. 

1.  Where,  in  ejectment,  the  jury  found  tliat  *'phuntiff  did  advl>H>  or 

induce  defendant  to  buy  the  land  before  he  purchased  the  same." 
such  findinij  is  not  sufficient  to  create  an  estopi>el  against  plaintiff 
when  it  is  not  also  found  that  plaintiff  knew  of  her  title  when.phe 
gixve  the  advice,  or  that  defendant  'did  not  know  of  plaintiff > 
title,  or  that  he  was  deceived  bv  such  advice. 

2.  A  tindinjr  by  a  jury  that  defendant  in  ejectment  did  not  purchase  from 

another  in  good  faith  and  without  knowledge  of  plaintiff,  is  noi 
inconsistent  with  another  finding  that  plaintiff  advised  or  induced 
the  defendant  to  buy  the  land  before  he  purchased  it. 

Civil  action  for  recovery  of  land,  tried  before  Mclver,  J., 
and  a  jury,  at  Fall  Term,  1892,  of  Wilkes  Superior  Court. 

Plaintiffs  allege  that  they  are  ownei^  of  a  certain  tract 
of  land,  and  demand  possession,  etc. 

The  defendants  aver,  among  other  things,  that  they  and 
those  under  whom  they  claim  have  been  in  actual  posses 
sion  of  the  land  under  known  and  visible  boundaries  for 
more  than  forty  years  before  suit  brought,  and  set  up  the 
statute  in  bar  of  plaintiffs'  right  to  recover. 

The  heirs  and  executor  of  James  Callowav  were  suhse- 

« 

(juently  made  parties  plaintiff,  and  by  leave  of  the  Court 
the  pleadings  were  amended  as  follows: 
The  plaintiffs  allege  as  follows: 

1.  That  they  are  the  daughters  of  Lovelace  Miuton,  who 
died  in  Wilkes  county  sometime  during  the  year  1863 
intestate,  and  that  the  husbands  of  the  plaiutifis  are  made 
defendants  in  this  cause  because  th'ey  refused  to  join  as 
plaintiffs. 

2.  That  sometime  about  the  vear  1862  the  said  Lovelac-e 
Minton  became  indebted  to  Dr.  James  Callowav  in  the  sum 
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laud,*  claiming  the  same  under  the  defendant  Brown,  execu- 
tor of  James  Callowav,  and  the  defendant  G.  H.  Brown  is 
the  executor  of  said  James  Callowav,  and  the  other  defend- 
ants  are  the  heirs  at  law  and  devi.!iees  of  the  said  James 
Callowav. 

The  plaintiffs,  therefore,  demand  judgment,  against  the 
said  (t.  II.  Brown,  that  he  be  directed  to  surrender  thedeeti 
from  the  said  James  Callowaj'  to  the  said  Lovelace  ?»Iinton. 
that  the  same  may  he  registered,  and  if  laid  deed  has  been 
lost  or  destroyed,  and  is  not  in  the  pc^cse.-sion  o."  said  (J.  H. 
Brown,  executor,  that  the  defendants,  the  heiro  at  law  of 
James  Callowav,  be  directed,  bv  a  decree  of  the  Court,  to 
execute  said  conveyance  to  thes^^  plaintilis. 

2.  That  the  plaintiffs  have  judgment  agahist  the  said 
defendants  Lee  Jlinton,  Thomas  (Iriffin,  Finley  EUer  for 
the  possession  of  the  land,  for  §o()0  as  damages,  and  for 
such  other  an  1  further  relief  as  th?  facts  will  warrant. 

The  defendant  G.  H.  Brown  denied  all  of  the  allegations 
of  the  comjilaint  and  disclaimed  any  interest  in  the  land. 

The  (lefen(huits  Lee  Minton  and  Phinea:?  Eller  in  their 
answer  admitted  that  the  plaintiffs  are  the  daughter  of 
I^ovelace  Minton,  deceased,  and  alleged  that  their  husbands 
refused  to  be  joined  as  plaintiffs  in  this  action  for  the  sole 
and  ex})ress  purpose  of  enabling  the  plaintiffs  to  bring  this 
suit  in  forma  iKiuperis,  and  to  avoid  the  possibility  of  paying 
any  cost;  disclaimed  sufficient  knowledge,  etc.,  as  to  alle- 
gations of  paragra[)hs  2  and  3  of  the  complaint  and  denied 
those  of  paragraphs  4  and  5.  They  admitted  possession, 
but  denied  that  it  was  wrongful,  and  asserted  that  they 
were  bona  fide  purchasers  for  value,  without  notice  of  any 
fraud  on  the  part  of  said  Calloway. 

They  further  j)leaded  open  and  notorious  possession  of 
the  lands  for  more  than  thirty  years  before  suit,  seven  years, 
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ordering  that  she  be  let  into  possession,  etc.,  the  defendant 
Lee  Minton  appealed. 

Messrs.  Glenn  &  Manly,  for  appellants. 
No  counsel  contra, 

BuRWELL,  J.:  If  the  first  four  issues  with  the  findings;  of 
the  jury  are  read  in  connee-tion  with  the  pleadings,  we  have 
the  following  narrative  of  facts:  The  laud  in  controversy 
was  owned  by  one  Minton,  of  whom  the  plaintiff  Eliza 
Bishop  was  a  daughter.  Minton  conveyed  it  to  James  Cal- 
low'ay,  who  surrendered  the  deed  without  having  it  regis- 
tered, and  also  executed  a  quitclaim  deed  therefor  to  Miu- 
ton,  thus  putting  the  title  back  in  him  and  his  heirs.  Janie.- 
Calloway,  if  he  subsequently  obtained  possession  of  the 
deeds,  got  such  possc^jsion  not  rightfully.  The  defend- 
ant Leonidas  Minton  purchased  the  land  Irom  the  executor 
of  James  Calloway  and  another  with  knowledge  of  plain- 
tiff \s  claim  thereto  as  one  of  the  heirs  of  her  father,  ami 
this  purchase  was  not  made  *'  in  good  faith." 

Thus  it  appears  that  both  parties  claim  title  from  the 
same  source — the  ancestor  of  plaintiff* — ^and  that  since  by 
the  finding  of  the  jury  James  Calloway  is  shown  to  have 
surrendered  what  title  he  had,  defendant,  who  claims 
through  him,  cannot  hold  the  land  against  the  plaintiff 
unless  he  can  show  some  title  derived  from  her  or  good 
against  her  by  estoppel.  The  fifth  issue  seems  to  have  been 
submitted  at  his  instance,  so  that  he  might  establish  an 
estoppel  against  her,  though  it  had  not  been  pleaded  by 
him.  This  was  his  defence.  If  he  designed  to  defeat  the 
plaintiff's  recovery  in  this  way,  it  was  incumbent  on  him 
to  have  the  jury  find  such  facts  as  would  constitute  an 
estoppel  against  the  plaintiff,  a  married  woman.  This  he 
has  not  done.     We  are  informed  bv  the  verdict  that  the 
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2.  Where  the  alle^tions  upon  which  plaintifTs  right  to  recover  depende<l 
were  the  payment  by  plaintiff,  at  defendant's  requeht,  of  money 
for  mining  stock,  the  acceptance  of  the  stock  by  defendant  ami 
his  promise  to  repay  to  plaintiff' the  money  ro  advanced,  andgucli 
allegations  were  denied  by  defendant;  and  it  appe^ired  that  defend- 
ant Hubfcribed  for  the  Ptock  and  plaintiff  paid  for  and  agrtH»d  to 
take  it  if  defendant  should  not  be  in  a  jwsition  to  take  it  up  him- 
self; that  the  stock  was  issued  in  October  and  sent  to  defendant, 
who  H'turned  it  the  following  March,  and  i)laintiff  immediately 
sent  it  back  to  defendant  and  has  not  seen  it  since;  and  defendant 
testified  that  he  receive<l  the  stock  when  it  was  issued,  that  he 
wa><  called  suddenlv  to  England  and  earned  the  stock  with  him, 
and  while  on  the  way  met  jilaintiff  and,  replying  to  his  request 
for  payment,  said  he  would  attend  to  tlie  matter  in  New  York  or 
London:  ILhi,  that  there  was  no  material  variance  between  the 
allegations  and  i)r()of 

This  ACTION  was  tried  at  tlie  December  Term,  1892,  of 
the  Superior  Court  of  GriLFORi)  County,  before  Coumr,  J., 
and  a  jury. 

The  phiintiff' s  eoniphiint  alleged — 

1.  That  on  or  about  the  ;i()th  day  of  April,  1891,  in  the 
city  of  (f  reensboro,  the  defendant  applied  to  jdaintifF  to  pur- 
chase for  hiin  fifteen  sliares  of  the  stock  of  the  Greeusborc* 
Coal  and  Mining  Company,  a  corporation  organized  under 
tlie  laws  of  North  Carolina,  witli  its  principal  office  in  said 
city ;  and  at  the  same  time  requested  the  plaintff  to  advance 
the  money  necessary  for  the  purchase  of  said  stock,  to-wit, 
the  sum  of  five  hundred  dollars,  and  in  consideration 
thereof  the  defendant  promised  and  agreed  with  the  plain- 
tiff that  when  said  stock  should  be  issued  bv  the  Siiid  com- 
pany  to  the  defendant  and  received  by  him  he  would  rejiay 
the  [)laintiff  the  said  sum  advanced  by  him  as  aforesaid. 

2.  That  in  accordance  with  this  request  and  agreement 
the  plaintiff  shortly  thereafter  purchased  for  defendant  the 
said  fifteen  shares  of  the  stock  of  the  said  Greensboro  Coal 
and  Mining  Comj)any,  paying  therefor  the  sum  of  five  hun- 
dred dollars,  the  last  payment  being  made  on  the  29th  day 
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of  June,  1891,  and  the  said  shares  were  duly  issued  to  the 
defendant  and  the  certificates  thereof  forwarded  to  and 
received  and  accepted  by  defendant  in  the  month  of  Sep- 
tember or  October  following,  and  the  said  shares  appear  on 
the  book  of  said  company  in  the  name  of  the  defendant, 
and  the  certificates  of  stock  arc  still  in  his  possession. 

.*].  That  notwithstanding  the  defendant  has  so  received 
and  accepted  the  said  shares  of  stock  in  accordance  witli 
the  promise  and  agreement  aforesaid,  he  has  failed  and 
refused  to  pay  the  plaintiff  the  said  sum  of  five  hundred 
dolhirsorany  part  thereof,  although  the  plaintiff  has  often 
demanded  the  same  of  the  defendant,  etc. ;  that  the  same 
is  due  and  owing  to  plaintiff,  with  interest  from  the  first  day 
of  July,  1891.  Wherefore  plaintiff  demands  judgment, 
etc.,  for  five  hundred  dollars,  with  interest  from  July  1st, 
1891,  and  for  costs,  etc. 

The  defendant's  answer  alleged — 

1.  That  the  allegations  in  paragraph  1  of  plaintiff's  com- 
jdaint  are  not  true. 

2.  It  is  not  true  that  plaintiff,  in  accordance  with  recuiest 
of  defendant,  purchased  for  defendant  shares  of  stock  as 
alleged  in  paragra[)h  2  of  complaint,  though  it  may  be 
that  plaintiff  caused  said  shares  to  be  entered  on  the  com- 
pany's books  in  the  name  of  defendant.  Defendant  never 
accepted  said  certificate  of  stock,  nor  is  said  certificate  in 
possession  of  defendant. 

*l.  Ii  is  true  that  defendant  has  refused  to  pay  the  sum 
of  five  hundred  dollars  demanded  by  plaintitt'  on  this 
alleged  consideration  of  money  paid  by  him  for  defendant, 
etc. :  but  defendant  denies  that  he  owes  plaintiff  anything 
on  account  thereof. 

4.  The  transaction  between  the  parties  was  this:  The 
plaintiff  had  or  claimed  some  interest  in  some  lands  in 
Stokes  county   which   were  supposed  to  contain   veins  or 
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deposits  of  coal,  and  as  a  matter  of  speculation  the  plain- 
tiff wished  to  form  an  incorporated  company  and  to  sell 
shares  of  stock  in  the  same — in  other  words,  he  was  the 
promoter  of  the  scheme  and  venture — and  as  defendant  is 
informed  he  did  procure  lettei's  of  incorporation  from  the 
Clerk  of  Guilford  County.  Plaintiff  approached  defeiidaut 
on  the  subject  of  his  enterprise  and  begged  defeudant  to 
permit  him  to  use  his  name  as  one  of  the  stockholdei's. 
Defendant  told  plaintiff  that  he  did  not  desire  stock  in  said 
company  and  that,  in  fact,  being  interested  and  engaged  iu 
purchasing  large  real  estate  in  the  city  of  (jreensboro  and 
improving  the  same  by  building  thereon,  it  could  not  be 
convenient  for  defendant  to  direct  his  funds  as  requested 
by  plaintiff;  whereupon  plaintiff  agreed  that  he  would 
subscribe  for  stock  in  defendant\s  name,  and  if  it  was  iiu:iu- 
venient  for  defendant  to  pay  for  the  same  he  need  not  do 
so,  and  that  plaintiff  would  take  the  stock  himself. 
Defendant  was  afterwards  informed  that  plaintiff  had 
caused  defendant's  name  to  be  published  as  one  of  the 
directors  of  said  company,  and  being  unwilling  that  ho 
should  be  held  out  to  the  public  as  an  officer  of  a  corpora- 
tion of  which  he  was  truly  not  a  member,  he  caused  his 
name  to  be  stricken  out  as  director. 

Defendant  has  never  supposed  that  plaintiff  has  paid 
anything  for  said  stock,  being  the  promoter  of  the  scheme, 
though  defendant  has  given  plaintiff  papers  purporting  to 
be  acknowledgments  of  money  paid  for  !iim  on  this  behalf, 
the  matter  being  j)erfectly  well  understood,  as  he  supposed, 
between  them ;  that  defendant  neither  had  nor  claimed  any 
interest  in  said  shares,  but  did  what  he  did  do  to  aid  plain- 
tiff, and  that  he  was  not  to  pay  anything  in  fact,  and  the 
shares  were  to  belong  to  ])laintiff 

o.  To  defendant's  surprise  certificate  of  stock  in  said  cor- 
poration was  forwarded  to  defendant,  and  he  returned  the 
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to  remve   it.      Defendant  prays    Unit 

as  follows:  "There  is  a  corporation 
iisboro  Coal  and  Mining  Company,  in 
tor.     The  property  which  it  owned  was 

Defendant  subscribed  for  fifteen  shares 
k,  and  I  paid  for  it.  The  agreement 
ce  of  the  company,  in  the  presence  of 
;ecretary  and  treasurer  of  the  company. 
did  not  take  the  stock  I  was  to  take  it. 
ey  and  paid  for  the  stock,  which  was 
line,  and  I  sent  it  to  him.  I  paid  thy 
ick,  the  secretary  and  treasurer  of  the 
defendant  gave  me,  in  his  own  hand- 
ts  for  it : 
V  copies  of  the  receipts ; 

ipt  for  (^100)  one  hundred  dollars  sub- 
i  on  my  behalf,  being  twenty  ]>er  cent, 
shares    in    tlie   Greensboro   Coal   and 

B.    .J.    FiSHKR. 


"'June  1st,  18!»1. 
Mr.  W.  B.  Wills  receipt  showing  pay- 
?,  of  ($200)  two  hundred  dollars,  being 
1  installments  of  twenty  per  cent,  each 
n  for  fifteen  shares  to  the  Greensboro 
mpany.  B.  J.   Fisheh.' 

payments  on  the  2i)th  of  June,  1H91, 
•  the  last  payment  of  $200,  tlie  certifi- 

issued  instead.  I  saw  the  defendant 
led  paying  for  the  stock  and  asked  him 
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to  come  in  my  office  and  settle  up  for  the  stock,  and  he 
agreed  to  do  so,  but  never  did  so.  I  s^wv  him  after  he  had 
received  the  stock,  severnl  times.  I  saw  him  in  Greens- 
boro in  October  and  again  spoke  to  him  about  the  stock. 
He  told  me  he  was  going  to  England.  I  asked  him  for  a 
check  for  the  $500.  He  said  the  stock  was  in  his  bag  or 
grip-sack,  and  he  would  send  check  for  it  from  New  York. 
He  never  sent  check  nor  returned  the  stock,  neither  from 
New  York  or  from  England.  I  wrote  him  again  about  it 
while  he  was  in  London.  He  returned  in  February,  1892, 
and  I  made  another  demand  upon  him  in  Greensboro.  He 
said  he  would  see  me  about  it.  In  March  following  he 
returned  the  stock  to  me  without  anv  transfer  on  the  books 
of  the  company  or  on  the  back  of  the  certificates  them- 
selves. The  same  day  I  sent  it  back  to  him  by  registered 
letter  and  have  never  seen  it  since.  I  had  sold  the  con- 
trolling interest  in  the  company  at  that  time." 

Crotis-examined. — *'I  never  received  any  receipt  for  the 
stock  after  1  sent  it  back  to  Fisher.  I  was  not  a  promoter 
of  the  Greensboro  Coal  and  Mining  Company.  They  issued 
me  $30,000  worth  of  paid  up  stock  as  part  consideration 
for  the  pro[)ei*ty  which  they  purchased  from  me.  The  capital 
stock  was  $100,000.  Besides  myself  there  were  nine  other 
stockholders.  I  paid  far  the  fifteen  shares  of  defendant's, 
and  the  other  eight  stockholders  paid  for  their  own  stock, 
fifteen  shares  each.  It  was  agreed  that  if  Mr.  Fisher  did 
not  take  the  stock  I  was  to  take  it  back.  I  returned  the 
stock  to  Fisher  the  same  dav  I  received  it.  He  knew  that 
the  stock  was  issued  to  him ;  he  was  in  the  office  several 
times  after  the  stock  had  been  issued  to  him.  The  stock 
was  sent  to  Fisher  October  1,  1801.  He  received  the  cer- 
tificates and  did  not  return  them  until  March  22, 1892.  I 
returned  them  to  him  the  same  dav,  and  have  never  seen 
them  since." 
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The  (lefeudiiiit  J).  J.  Fisher,  in  Iiiw  ov 
(ifl  follows ; 

"At  thf  Hrst  ol'  liif^t  year  the  idninti 
>!n-i't  and  said  that  he  had  a  property  tl 
Hoal;  that  lie  had  put  me  down  for  8-50( 
I  ilid  not  wish  to  invest.  He  said  it  mi 
lliut  he  would  take  it  in  my  name,  and  i 
he  would  [>ay  for  it  and  take  the  .stock 
mtnts  were  due  he  paid.  I  was  not  in 
it.  I  iiinsented  to  let  him  put  my  namt 
he  ^'iit  me  receipts  lor  amount.-:  paid 
muiv  to  me  aud  siiid  that  as  J  was  a  dii 
iht'  iJlwk.  I  told  him  that  I  would  rosigi 
to  leli  plaintiti'  that  our  agreement  wii 
iigreement  was  in  writing,  and  is  aa  folk 

'■•1  liercliy  agree  to  take  the  stock  m 
name  of  B.  .J.  Fi.-ilier  in  tlie  Walnut  C'( 
known  as  the  Marshall  property,  and 
■•^lune  iu  the  event  of  sai<l  Fi.dior  not  heii 
liiko  up  stock  himadf 

'(Signed) 

■•■April  -23,  1«!)1.' 

"I  received  the  stock  and  laid  it  on  m 
IRStl.  On  the  3d  of  October  I  received  ;■ 
wife  was  very  ill  in  England.  I  Imrri 
in  my  hag  aud  carried  it  to  England,  Wl 
<m  my  way  to  England,  I  saw  the  plain 
me  for  the  money.  I  told  him  that  I  \v< 
matter  in  New  York  or  London.  This  v 
getting  off.  When  I  came  back*  I  ret 
Mr.  Wills,  and  have  not  seen  it  since.  J 
'■jinie  for  me,  but  I  refused  to  take  it  out. 
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Mn  a  position'  to  Uike  the  stock  since  April  23, 1891.  There 
has  been  no  day  botwet'n  that  day  and  this  that  I  could  pay 
five  hundred  dollars  toward  anything,  taking  into  cousid- 
eratiou  my  position  towards  the  thing  in  question — I  mean 
to  say  that  I  have  never  been  in  a  j)osition  to  pay  five  hun- 
dred dollars  (br  a  thing  wortli  nothing.  I  did  not  have  the 
money  to  pay  for  the  stock. 

''  I  also  signed  the  paper  agreeing  to  subscribe  to  tlie 
amount  opposite  my  name.  The  number  of  shares  was 
fifteen.  Amount  to  be  [)aid,  $o()0.  I  signed  the  paper, 
which  was  as  foUoNVs: 

*'H;rekxsb()R(),  N.  C,  April  20, 1891. 

"'We,  the  undersigned,  agree  to  subscribe  the  amounts 
opposite  our  names  to  the  stock  of  the  company  to  be  organ- 
ized for  the  purpose  of  purchasing  the  mineral  rights  of 
one  hundred  and  fiftv  acres  of  land  near  Walnut  Cove, 
Stokes  county,  N.  C,  and  for  the  development  of  the  coal  and 
other  minerals  therein.  The  capital  stock  of  this  company 
is  to  be  1,000  shares  at  $100  ($100,000),  830,000  of  which 
is  fully  paid  up  and  to  go  towards  the  said  purchase.  Not 
more  than  300  shares  ($30,000)  at  tlie  start  are  now  to 
ho  sold  at  $33.33^  per  share,  and  400  shares  ($40,000)  are  to 
be  held  in  the  treasurv,  to  be  sold  hereafter  at  the  discretion 
of  the  board  of  directors. 

"'The  company  is  to  be  organized  when  not  less  than 
$5,000  or  more  than  $10,000  is  hereto  subscribed. 

" '  The  j)ayments  on  the  stock  hereto  subscribed  shall  be  as 
follows :  Twenty  i)er  cent,  on  organization  of  company  and 
twenty  j)er  cent,  each  on  1st  day  of  June,  July,  August  and 
September,  1891. 

''  'The  cost  of  the  property  is  $6,550  cash  and  $30,000  in 
stock.  T.  C.  Worth,  fifteen  shares,  $500;  E.  P.  Wharton, 
fifteen  shares,  $500 ;  G.   E.   Brod rick,  fifteen  shares,  $500: 


TiPj 
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B.  F,  Dixon,  fifteen  shares,  $500 ;  W.  B.  Wills,  fifteen 
shares,  $500 ;  H.  B.  Tilden,  fifteen  shares,  $500;  Hal.  M. 
Worth,  fifteen  shares,  $500;  B.  J.  Fislier,  fifteen  shares, 
$500;  0.  \V.  Carr,  fifteen  shares,  $500;  A.  W.  E.  Capel, 
fifteen  shares,  $500.' '' 


The  defendant  introduced  no  further  testimonv. 

lu  behalf  of  the  plaintiff  George  E.  Brodrick  testified 
as  follows:  'Vl  am  secretary  and  treasurer  of  the  Greens- 
boro Coal  and  Mining  Company.  The  company  bought 
the  property  from  W.  B.  Wills,  the  plaintiff.  The  defend- 
ant was  a  stockholder  and  director.  I  was  present  at  a 
conversation  l)et\veen  plaintiff  and  the  defendant  in  the 
office  of  the  company.  The  defendant  made  some  objec- 
tion to  taking  the  stock  and  they  had  quite  a  long  conver- 
sation. The  paper-writing  was  then  drawn  by  defendant 
(as copied  above)  and  signed  by  plaintiff.  The  plaintiff  paid 
the  money  ($500)  for  the  shares,  and  the  certificates  were 
issued  in  the  name  of  defendant  and  have  never  been 
assigned  or  transferred  to  any  one  else  on  the  books  of  the 
company.  Captain  Fisher  examined  the  property  of  the 
company  and  expressed  himself  as  pleased  with  it.  I  saw 
the  plaintiff  a  few  minutes  after  he  had  seen  the  defendant 
in  October,  1891,  when  defendant  was  on  his  way  to  Eng- 
land, and  plaintiff  told  me  that  he  had  just  seen  defendant 
and  asked  him  for  the  $500,  and  that  defendant  had  told 
him  that  he  had  the  stock  in  his  bag,  and  tliat  plaintiff 
would  hear  from  him  in  New  York.  I  was  present  when 
defendant  wrote  his  resignation  as  director.     It  was  done 

« 

'n  my  office.  He  did  not  say  that  he  would  have  nothing 
more  to  do  with  the  company,  nor  did  he  say  anything 
about  the  agreement  being  at  an  end." 

K.  M.  Reese  testified  in  behalf  of  plaintiff  as  follows:  *'  I 
am  Citv  Tax-collector  for  Greensboro.     I  know  the  taxable 
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value  of  the  (lefcndiint's  property  in  Greensboro.  For  1892 
he  paid  tax  on  $61,500  of  property,  and  the  .same  amount 
in  1891.  I  do  not  know  anything  of  his  affairs:  nor 
wliether  he  has  j)aid  for  the  property  ;  nor  what  position 
he  is  in.'' 

The  testimony  having  been  'closed,  the  defendant  insisted 
that  the  proof  did  not  sustain  the  allegations  of  the  com- 
plaint, and  that  he  was  entitled  to  judgment.  The  Coun 
ruled  otherwise,  and  submitted  the  following  issues  to  the 
jury  : 

(The  defendant  did  not  request  the  ('ourt  to  note  any 
exceptions). 

1.  Did  the  defendant  promise  to  repay  the  plaiutitf  the 
money  advanced  by  him  to  j)ay  for  tlie  stock  in  the  coal 
company  whenever  he,  tlie  defendant,  accepted  the  saui 
stock  ? 

2.  Did  plaintiff  advance  the  sum  of  five  hundred  dollars 
to  pay  for  said  stock  ? 

3.  Did  defendant  accept  said  shares  of  stock? 

4.  Is  the  defendant  indel)ted  to  the  [daintifi'  in  the  sum 
of  five  hundred  dollars  as  alleged? 

The  jury,  in  the  verdict,  responded  to  all  the  issues  in 
the  affirmative. 

On  this  verdict  plaintiff  moved  for  judgment,  and  defend- 
ant moved  for  a  new  trial  on  tlie  ground,  which  he  then 
suggested,  that  the  issues  submitted  were  not  such  as  arose 
on  tlie  pleadings,  and  that  there  was  a  vari^mcL^  between 
the  allegations  and  the  proof  Defendant's  motion  over- 
ruled.  Judgment  for  plaintiff.  Defendant  excepted  and 
appealed. 

Mi\  James  E.  Boyd,  for  i)laintiff. 
Mr.  J.  T.  Morchfud,  for  defendant. 
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Ma.'Rae,  J.,  after  stating  the  facts:  It  will  W  swii 
the  [jiaintif)'  alleges  u  purchase  of  certtiiii  stock  by  hiii 
flefeii(!aiit,  am!  at  his  request;  the  [tuyiTient  by  piainti 
i'»(l(l  for  said  wto'ik  at  the  reijuest  of  defeiniiint,  the  issi 
lho:iauu'to<Iofeiidaiit  aud  its  acceptance  by  defeiuhmt, 
III-'  promise  to  pay  plaintiff  the  sum  utlviuiced  by  him  i 
ihv  ii'sue  of  said  stock  to  defendant,  and  the  ri;fusal  to 
pifliutiff  the  sum  so  advanced. 

The  defendant,  in  his  answer,  denies  the  purchase  ol 
slixk  for  him  by  plaintiff,  or  the  remicst  by  defcudan 
allegrti.  He  sets  lip  a  different  and  conditional  cont 
anil  he  <lenies  his  liability  upon  the  same. 

TliL'  plaintiff  tendered  the  one  i."sue:  Is  the  defen 
iiiJebted  to  the  plaintiff,  and  if  so,  in  what  amount':' 
tld"  issue  defendant  objected,  and  it  was  agreed  thai 
■Iiiilpe  should  frame  the  issues  at  the  close  of  the  testini 
The  Judge  did  frame  the  issues  at  the  close  of  the  testim 
iWilefeiidant  offering  no  objection.  There  was  no  e> 
liwi  to  the  evidence  or  to  the  chaise. 

"i'  defendant's  m6tion  for  a  new  trial  he  assigne 
I'rror  that  the  issues  submitted  were  not  .such  as  arose  i 
ibciili-jidings. 

It  has  been  often  held  that  exceptions  to  the  issues  i 
W  taken  on  tiic  trial  in  order  that  the  presiding  Ji 
nmy  have  the  opportunity  to  revise  and  correct  them, 
'liall  deem  proper  to  <lo  so.  The  reason  of  this  rule  i 
oliviijus  and  ha.s  been  so  frequently  stated  that  we  refer 
tii}lm-cv.  hill,  80  N.  <.'.,  21s,  and  the  many  eases  1 
iHnurk's<;o.Ic,  sec.  :J9->. 

Tho  testimony  having  been  closed,  tiie  defendant  ins 
thai  the  proof  did  not  sustain  the  allegations  of  the  < 
|)laint,  and  that  he  was  entitled  to  judgment:  in  r 
ffimls.  that  there  was  a  fatal  variance  between  the  ai 
tions  and  the  proof.      It  is  true,  as  defendiint  eontends, 
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ii  plaiutifl'  will  not  be  allowed  to  abandon  avermeutsin  his 
complaint  and  recover  upon  facts  alleged  in  the  answer, - 
but  must  show  that  he  is  entitled  upon  the  ground  on  which  i 
he  has  placed  his  claim.     But  these  averments  must  lie  j 
material  and  must  constitute  an  essential  element  in  his 
right  to  recover. 

Upon  inspection  of  the  record,  as  we  are  required  to  do 
by  section  957  of  The  Code,  which,  as  construed  in  Thm- 
ton  V.  Brady y  100  N.  C,  38,  *^  refers  only  to  such  constituent 
matters  of  the  action  as  must  necessarily  go  ujK)n  and  con- 
stitute tlie  record  of  it,  and  which  the  Court  sees  and  must 
take  notice  of,  such  as  pleadings,  the  verdict  and  the  judg- 
ment," wc  find  that  the  allegations  upon  which  plaintiB"s 
right  depended  were  the  payment  of  money  for  stock  by 
plaintiff  at  defendant's  request,  the  acceptance  of  the  stock 
by  defendant  and  the  promise  by  him  to  repay  to  phiintiff 
,  the  money  advanced  by  him.  These  allegations  were  denied 
by  defendant,  or  so  qualified  in  the  averments  of  the  answer 
as  to  amount  to  a  denial.  Whether  the  stock  was  pur- 
chased by  plaintiff,  or  subscribed  for  by  defendant  and  paid 
for  by  plaintiff  at  defendant's  request,  were  questions  which 
would  not  affect  the  liability  of  defendant  in  this  action. 
The  nature  of  the  cause  of  action,  which,  in  either  case, 
was  for  money  paid  to  the  use  of  defendant,  was  in  no  way 
changed  by  the  evidence  or  the  issues. 

The  issues  met  the  altercations  of  the  parties;  they  were 
framed  by  consent  and  without  objection  or  exception.  *'A 
variance  arises  where  the  proofs  do  not  sustain  the  cause 
of  action  alleged  in  the  complaint.  If  it  is  immaterial  it 
will  be  disregarded;  if  material  and  misleading,  the  Court 
may,  in  its  discretion,  allow  an  amendment  on  just  terms; 
but  where  the  evidence  relates  to  a  cause  of  action  entirely, 
different  from  that  stated  in  the  complaint  it  is  not  a  ca« 
of  variance  at  all,  and  it  was  never  intended  by  Tht  Om 


311  which  he  has 
('.,  5o;};  Chirk's 

mterijil  variance 
The  issues  were 
It  is  to  he  pre- 
jiiry  preseuted 
upon  the  same. 
No  Error. 


ct,  wliost'  terms  art' 
ntrutioii  of  the  |'ar- 
niiil  the  polo  oltice 
alkii^d  flgTfieinetit, 
■t  is  daubtdil  ill  the 
by  evidenci!  of  the 
and  plitiiilrt  lie  siib- 

wiiiji  (Hit  of  written 
r  to  sliow  tho  iiieun- 
er  tbe  ciiHtoiiis  ani\ 
lie  trinl  Jiulifl;  huIi- 
poHO  inKtead  of  con- 

linvin-c  introduveil 
s  l>etwiH'n  him  anil 

>  I'oiirsc  of  (ienlinjr 


ajtaiiist  T.  H. 
nigan,  as,-i;iners 
rei-over  the  pi-o- 
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ceeds  of  the  .sale  of  flour  alleged  to  have  been  consigned 
by  i)laintitts  to  Pegram  for  sale  by  liim  on  commission,  and 
which  passed  to  the  assignees  by  the  assignment  of  Pegram, 
and  was  sold  bv  them.  The  action  was  tried  l)efore  Ann- 
field,  J.,  and  a  jury,  at  July  (special)  Term,  1892,  of  For- 
syth yuperior  Court. 

The  plaintiffs  sought  to  follow  the  proceeds  of  the  sale 
of  the  flour  in  the  hands  of  the  assignees. 

Defendants  admitted  the  shipment  of  the  flour  to  Pegram 
by  the  plaintifts,  l)ut  denied  that  it  was  on  consignment, 
and  insisted  that  it  was  sold  to  and  bou<:^ht  bv  Pegram. 

The  issues  submitted  to  the  jury  and  the  response>  were 
as  follows: 

1.  Was  the  flour  mentioned  in  the  complaint  consigned 
to  defendant  Grogan  ?     Answer.  Yes. 

2.  Was  l\»gram  a  purchaser  of  said  flour?     Answer.  No. 

3.  For  what  amount  did  defendants  Buxton  and  (irogan 
sell  said  flour?     Answer.  $590. 

IMaintiffs  introduced  a  letter  from  defendant  Pegram 
addressed  to  them,  ordering  the  flour  in  controversy,  and  a 
statement  rendered  to  defendant  Pegram  by  them  niarkcnl 
''  Exhibit  B."     The  letter  was  as  follows: 

**  Office  of  T.  H.  Pegkam,  Jr., 
'' General  Merchandise  Broker, 

**  COXSIGXMENTS   SOLICITED, 

''And  I)ealei{  in  Wagons,  Grain,  Hay,  Mill  Feed,  ktc., 

''Winston,  X.  C,  November  11,  1887. 

'SSiMPsoN,  Bass  &  Co.,  Richmond,  [a. 

''  (tents: — I  enclose  order  for  a  car  load  of  *  Bob  White, 
which    please    ship   as   soon   as   2>ossible,    as   I    need  the 
goods  riglit  now.     If  you  can,  [dease  bill  the  car  to  rail- 
road at   100   pounds,  and  let  me  have  the  diffei'eiJc^e  in 


RY  TERM,  18a.'{. 


e  mv  to  pusli  the  goods  right  off. 
I  of  the  other  lirmul,  but  cannot 
Youi-s  truly, 

"  T.  H.  I'E<iKAM,  Ju." 

ibit   1{")  sent  to   Pegram  at  time 
1  was  !is  follows: 

Mo.\i>,  Va.,  November  17,  18H7. 
,  W'iitnloii,  X.  C, 
SiMI'SI.X.  lUss  it  Co., 
iIkrchaxts,  Wnoi.KSAi.K  Dkai.kus 
,  (iKAix,  Hay,  etc. 
S'os.  12(1.-)  and  1207  Oary  8trcet. 
)  White,    J   saeks, 


S14.7.'>         ^■■)9;J.7.> 
er  cent.  |>er  bl>l.,      12.0(1 

§.'>S1.2o" 

H.  E.  Fries,  who  purchased  the 
jni  thi'  defendants,  assignees  of 
irovod  by  bim  the  amount  lie  had 
id  Hour.  This  witness  was  a.^kt^, 
it  WHS  not  the  custom  of  trade 
ig  one)  in  shijiping  Hour,  as  in  this 
■okerage,"  as  it  a]»peared  in  state- 
liscasc,  in  tbi.'  si^nse  of  "  discount," 
at  statement  "  B,"  if  lie  would 
sale,  and  not  a  consignment.     He 
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answered  that  he  did  not  know  the  customs  of  trade  in 
transactions  like  this  one  in  controversy,  as  he  never  trans- 
acted his  business  in  this  wav,  and  therefore  he  could  not 
answer  this  (juestion. 

The  defendants  introduced  J.  G.  Young,  a  commission 
merchant  and  broker,  who,  among  other  things,  testified 
that  he  was  acquainted  with  the  customs  of  trade  iu  sales 
of  flour  by  the  car  load,  like  the  one  in  controversy,  and 
that  a  discount  was  allowed  commission  merchants  and 
brokers  who  handled  such  goods,  and  that  the  words 
"  less  brokerage  or  commissions,  ten  cents  per  barrel,"  did 
not  indicate  such  goods  were  consigned,  if  person  receiving 
the  goods  had  the  exclusive  right  to  sell  that  special  brand 
of  goods  in  that  market ;  that  in  cases  of  this  kind  he  would 
understand  from  *'  Exhibit  B,"  a  sale,  and  not  a  consign- 
ment. He  was  asked,  on  cross-examinfition,  what  he  would 
infer  from  *'  Exhibit  B,"  if  it  were  a  transaction  with  a 
general  merchant,  and  not  with  a  commission  merchant  or 
a  broker,  and  he  said  he  would  infer  a  sale,  and  not  a  con- 
signment, and  that  he  would  infer  the  same  if  the  transaction 
were  with  a  commission  merchant  or  broker,  unless  he 
received  the  goods  by  the  car  load,  and  had  the  exclusive 
sale  of  that  brand  in  tliat  market. 

Defendants  introduced  letters,  and  cojnesof  letters,  pass- 
ing between  plaintifis  and  defendant  Pegram  iu  regard  to 
the  transaction,  and  other  transactions  tending  to  show  the 
course  of  dealing  between  them.  At  the  close  of  the  evi- 
dence the  defendants  insisted  that  as  the  whole  contract 
was  in  writing  its  construction  was  for  the  Court,  and  not 
for  the  jury,  and  that  there  was  not  sufficient  evidence  of 
a  consignment. 

But  his  Honor  submitted  the  issues  to  the  jury,  upon  the 
evidence,  and  tlie  defendants  excepted.  There  was  a  verdict 
for  j)laintitrs  and  a  rule  foi*  a  new  trial  for  error  in  submit- 
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ant,  havin<ij  introduced  it  as  explanatory  of  the  terms  of 
tlie  contract,  cannot  c()m[)lain  that  it  was  submitted  to  the 
jury  for  that  purpose.  Even  had  it  been  incompetent,  ami 
he  had  moved  to  strike  it  out,  a  refusal  to  do  so  would  uul 
have  been  the  subject  of  review  in  this  Court.  State  v.  Eiln\ 
80  N.  (\,  585. 

The  testimony  havin<j:  a  tendency  to  throw  sonu*  Iij]:ht 
upon  the  transaction,  we  cannot  see  how  the  defendant 
could  re(]uire  the  (Valrt  to  exclude  it  from  the  considera- 
tion of  the  jury  and  decide  the  case  upon  the  written  cor- 
respondence alone. 

Moreover,  the  <lefendant  introduced  several  lettei-s  in 
reference  to  other  shipments  at  various  times.  We  must 
assume  that  he  did  this  for  the  purjmse  of  showin;;  the 
course  of  dealing  between  the  ])arties.  This  is  an  additional 
reason  in  support  of  his  Honor. i  refusal  to  take  the  case 
from  the  iurv.  Affirmed. 


JOHN  U.  FOSTER  ct  al.  v.  SIDDIA  HACKETT. 

Drrd — Contingent  Iicnidhifhr — Etifopprl — Ejrdment — TcnauU 

in  (htnman. 

1.  Wliile  one  tonnnt  in  conimon  sninjr  Ji  tresi>a.**f?er  in  ejectment  ami 

j>rovin^  titlo  to  an  undividoil  interest  is  entitled  to  jiid«mient  for 
the  possession  of  the  whole  land,  if  the  evidence  establishing  his 
ri^ht  denionstnUes  that  others  than  the  defendant  hold  as  in>-ton- 
ants  the  other  undivided  interests  an<l  that  the  action  enures  to 
tlieir  henefit,  yet,  when  the  <lefendant  is  a  co-tenant,  the  plaintiff 
shoulcl  have  jnd'^nient  oiilv  for  the  i-ecoverv  of  the  interest  to 
which  he  shows  title. 

2.  A  warranty  deed  by  one  havinir  only  a  contingent  remainder  in  land 

passes  the  title,  by  way  of  est(»piH?l,  to  the  irrantee,  as  soon  as  the 
remainder  vests  by  the  hapjK'ninjr  of  the  contingency  n|)on  which 
such  vestini:  <lepends. 
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liam  (foforth,  Lucy  Foster,  Levinia  Foster,  Amelia  (ioforth, 
P.  G.  Goforth,  A.  D.  CJoforth,  aud  Pheba  Goforth." 

■Codicil. — **  I  give  and  bequeath  to  my  two  daughters, 
Anna  D.  Goforth  and  to  Pheba  (Joforth,  and  to  the  longest 
liver  of  them,  that  part  of  my  tract  of  land  on  wliich  I 
live,  lying  on  the  north-earst  side  of  Lewis  Fork,  including 
my  dwelling-house,  to  have  and  to  hold  during  their  natural 
lives,  and  to  the  longest  liver  of  them,  and  then  if  thoyor 
either  of  them  should  leave  surviving  the  longest  liver  of 
them  lawful  heirs  of  tlieir  own  bodies,  then  said  land  to 
descend  to  said  heirs  according  to  law.  But  in  default  of 
them,  or  either  of  them,  leaving  such  heirs  surviving  them, 
then  at  the  death  of  the  longest  liver  of  them  the  said  hind 
is  to  revert  to  my  lawful  heirs ;  and  for  the  more  certainty 
and  better  security  of  my  two  daughters  before  named,  and 
to  the  end  that  they  never  may  during  their  natural  Hves  he 
deprived  of  the  full  benefit  of  said  lands,  I  do  hereby  make 
and  convey  the  legal  title  of  said  lands  into  the  hands  of 
my  grandson,  Achilles  Foster,  to  hold  in  trust  for  the  use 
and  benefit  of  said  two  daughters  afoi'osaid,  and  according 
to  tlie  aforesaid  terms  and  conditions,  and  for  no  other  use 
or  purpose  whatever.'' 

Plaintids  introduced  Francis  Ellen  as  a  witness,  who  tes- 
tified that  he  knew  Mildred  Goforth,  the  testatrix:  that  he 
knew  the  plaintiffs;  that  they  are  the  children  of  Lucy 
Foster,  a  daughter  of  Mildred  Goforth,  and  who  married 
Anthonv  Foster.  That  Anthonv  and  Lucv  were  both  liv- 
ing  at  the  date  of  the  sale  of  Dr.  James  Calloway  as  execu- 
tor of  tlie  said  Mildred,  but  are  both  dinid  now.  That  he 
knew  the  said  Pheba  Goforth  and  Anna  D.  (Joforth;  they 
are  both  dead.  That  Anna  died  in  1886  and  Pheba  in  1887; 
that  neither  of  them  was  ever  married,  and  left  no  chil- 
dren. He  also  testiiied  that  Mildred  Goforth  had  the  fol- 
lowing children:  John  Goforth,   William   Goforth,   Lucy, 


Foster:  Milled 
ho  married  — 
e:    Fhebii  am 

dence  for  the 
the  executor 
)ta,  when  tht 
iffs  then  often 
Hill  then  reste 
Church  as!i  v 
ftintifi's,  thatt 
ig  to  act  uikU" 
lOHtof  thechil 
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what  they  W' 
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idd  from  Janu 
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land  was  exposed  to  sale  by  James  Calloway  as  executor  of 
Mildred  (Tofortb,  and  in  the  presence  of  her  children  and 
grandchildren,  they  were  estopped  to  set  up  their  title,  and 
plaintiffs  could  not  recover  their  shares  in  this  action. 

His  Honor  declined  so  to  charge,  and  defendant  excepted. 

There  was  a  verdict  for  the  i)laintilfs,  and  judgment  that 
they  were  entitled  to  recover  five-sixths  of  that  part  of  the 
home  tract  lying  on  the  north-east  side  of  Lewi-s'  Fork  Creek. 
Defendant  excepted  and  appealed. 

Mr.  J).  M.  Furch<!i\,  for  plaintiffs. 

Mr.  W.  W.  Barber,  for  defendant  (appellant). 

Avery,  J. :  Both  plaintiffs  and  defendant  claim  throu/2:h 
Mildred  Goforth,  who  devised  the  land  in  controversy  to 
Achilles  Foster  in  trust  for  her  daughters,  v\nna  I),  and 
Pheba  (loforth,  or  to  the  survivor  for  life,  with  remainder 
to  the  issue  of  bot-h  or  either,  but  on  failure  of  such  issue 
at  the  time  of  the  death  of  the  survivor  of  the  two,  to  her 
^*ow)i  lawful  hcirsy 

Mildred  (Joforth  left  surviving  her  eight  children,  viz.: 
Anna  I).,  who  died  without  issue  in  1886,  and  Pheba,  who 
died  without  issue  in  1887,  and  six  others  who  niarrieil 
and  are  now  living  or  have  left  children  who  are  still  sur- 
viving, viz.:  John  CJoforth,  William  Goforth,  Mildred, who 
married  Edmund  Tilley ;  Delpha,  who  married  AVvatt  Rose; 
Lucv,  who  married  Anthonv  Foster,  and  who  was  the 
mother  of  the  plaintiffs,  and  Levinia,  who  married  — — 
F"oster. 

James  Callowav,  the  executor  of  Mildred  Goforth,  assum- 
ing  that  he  had  power  under  the  will  or  as  attorney  for  her 
heirs  and  devisees,  sold  and  conveyed  the  land  in  dispute 
on  the  28th  of  June,  1808,  while  Anna.D.  and  Pheba  were 
living,  to  the  said  Levinia  Foster,  one  of  the  daughters  of 
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it  L-laiiii»  under  a  decHl  fron 
p  6th,  1871.  It  was  iidmittet 
way  had  iio  power  under  thi 
nd  no  instrmiient  was  showi 
of  the  lieirs  and  devinoes  o 
hem,  {'or  that  purjtose.  So,  i 
Levinia  to  the  defeoihiiit  ])re 
I'  is  now  dend,  from  setting  u] 
hich  vested  sid)sei|uent  to  thi 
ith  of  Phebii,  in  1H87,  in  thi 
roforth,  the  title  to  one  iindi 

in  controvcrKy  was  shown  U 
e  other  four  undivideti  sixth; 
kVilliam  (ioforth,  Mildred  Til 
r  heii-s,  one-sixth  in  each, 
[cepted,  but  seem  to  liave  eon 
the  grantee  of  Levinia  Foster 
h  the  otlier  heirs  of  Mildref 
led  sixth  interest. 
1  repudiated  in  many  of  thi 
il  in  North  Carolina  that,  ii 
land,  where  a  plaintitf  prove; 
I'resf,  he  can  have  jodf^inen 
n  "on  the  trial  that  the  sani. 
ion  that  established  his  owi 
Juit  others  than  the"  defendan 
r  undivided  interest  and  thii 
nefit."  AHii,  v.  SalHi,;/,;;  UV. 
iit_'.    sw.    ;!00.       Thi-     rule    i; 

as  follows:  "  i'^aeli  cti-tenan 
dependent  of  tlie  others  an< 
pospass  to  try  title  alone,  am 
tile  entire  preriiisi>s  and  estfiti 
wr<»nff-<loers  and   idl    ]iersoii; 
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other  than  his  ?o-tenants  and  tliose  daiming  under  tlicm. 
When  his  right  is  recognized  he  recovers  for  all.  Tlii> 
|)rinci|)le  has  been  expressly  recognized  in  Oregon, 
Nebraska,  Nevada,  North  Carolina,  etc.  *  *  *  But  the  rule 
has  been  rei)udiated  in  Massachusetts,  Pennsylvania  and 
Missfjuri.'' 

Where,  in  the  old  declaration  in  ejectment,  the  denme 
was  laid  from  one  of  several  tenants  in  common,  the  plain- 
tiff could  recover  his  term  in  the  undivided  share  of  that 
particular   tenant    (Godfirj/   \.    Cartwrlght,    4   Dev.,  487; 
Holdfaxf  v.  Shephnrd,  G  Ired.,  361),  and  on  the  joint  demise 
of  two  or  mor(^  lessors,  who  are  tenants  in  common  with 
anothiM'  or  others,  a  recovery  might  be  had  to  the  extent  of 
their  combined  interests,  uidess  there  was  joined  with  them 
in  the  demise  a  person  not  shown  to  liave  such  common 
interest  with  them.     Broimtii  v.  Paynter,  4  Dev.   k  Bat., 
303;  Hoiile  v.  Siowv,  2  Dev.,  318.     Where  in  such  case«  a 
general  verdict  of  guilty  was  returned,  the  plaintiff  was 
entitled  to  judgment  that  he  recover  his  term,  as  under 
the  writ  of  j)Ossession  the  lessor  of  the  plaintiff  proceedeil 
at  his  j)eril.     Holdfasf  v.  Hhephard,  aupra.     But  as  wa.s  said 
by  Danikl,  J.,  in  Godfrey  v.   CjrtwrUjht,  .vtpra,  "the  more 
corra't  way  of  proceeding  is  for  the  jury  to  find  the  defend- 
ant guilty  of  the  tresj)ass  and  ejectment  in  the  undivided 
portion  of  the  land  described  in  the  declaration  to  which 
the  lessor  proves  title  on  the  trial,  and  then  the  judgment 
shall  be  rendered  accordingly,"  viz.,  that  the  phiintiff  be 
let  into  possession  of  or  as  to  his  undivided  interest.    In 
Lenoir  v.  South,  10  Ired.,  237,  Chief  Justice  Riffix,  in 
speaking  of  the  j)ropriety  of  returning  specific  finding??  as 
to  boundaries  or  extent  of  interest,  said:  "The  jury  may 
indeed  give  a  general  verdict  and  it  is  usual  to  do  so,  but 
when  tlie  i)recise  interest   of  the  lessor  or  lessors  ot  the 
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so  far  as  to  accommodate  it  to  the  new  remedy  substituted 
for  the  old  fictitious  suit. 

"  The  excei)tion  to  the  general  rule  that  all  persouj?  inter- 
ested in  and  to  be  affected  must  be  made  parties  on  the 
one  side  or  the  other  obtiiined  in  courts  of  equity,  where 
they  were  very  numerous  or  it  was  impracticable  U\  bring 
them  all  before  the  Court/'  Story  Eq.  PI.,  sec.  122 ;  Bran- 
son V.  Insurance  Co.,  80  N.  C,  411.  Section  185  of  The 
Code  re-affirms  this  principle  and  enlarges  its  operation  by 
allowing  one  to  sue  for  all  otliers,  both  where  the  parties 
are  verv  numerous  and  wliere  thev  have  common  intere.<s, 
in  all  actions  without  regard  to  their  nature.  Bronson  v. 
laHuranre  C>.,  supra;  Pom.  R?m.,  section  391  ;  Thames  v. 
Jone.^,  07  N.  (\,  121  ;  Glenn  v.  Bank,  72  X.  C,  <)20.  But 
where  one  rests  his  right  to  sue  alone  in  behalf  of  himself 
and  others  on  the  ground  that  the  parties  in  interest  are 
so  numerous  that  it  is  impracticable  to  bring  them  before 
the  (>ourt,  he  must  so  allege.  Thames  v.  Jones^j  supra ; 
McMillan  v.  lieeirs,  102  N.  C,  ooO;  (lark's  Code,  p.  98. 
It  is  obvious,  therefore,  that  one  of  several  co-tenants 
when  he  brings  an  action  against  a  trespasser  on  the  com- 
mon pro|)erty  and  proves  the  title  of  the  other  tenant?  ni 
establishing  his  own,  may,  under  the  common  law  pnictice 
in  ejectment  applied  to  actions  for  the  possession  of  land, 
recover  the  whole  though  he  claim  sole  seizin  in  his  com- 
plaint in  himself,  just  as  lie  can  do  under  the  procedure 
prescribed  in  The  CM^  by  alleging  that  the  action  is  brought 
in  behalf  of  himself  and  others  having  a  common  interest, 
though  it  has  never  been  determined  in  this  State  how  far, 
if  at  all,  in  the  action  under  the  provisions  of  the  statute, 
the  co-tenants,  not  actual  parties,  would  be  concluded  by 
the  judgment.  Thames  \\  Jones,  supra;  Pomeroy  Rem., 
:U)1.  The  statutory  remedy  not  being  exclusive,  the  plain- 
tiffs were  at  liberty  after  claiming  sole  seizin  to  insist  upon 
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the  death  of  the  survivor  of  the  two  daughters  and  failure 
of  issue  of  both.     In  some  of  the  States  there  are  statiitcii 
expressly  providing  that  sueh  expectancies  can  bccoiiveved 
by  deed,  but  in  the  absence  of  sucli  legislation  we  would 
be  led  into  a  discussion  of  questions  as  to  which  there  is  ! 
some  conflict  of  opinion,  if  our  decision  hinged  upon  the 
inquiry   whether    L'jvinia   Foster  had  the  power  in  1871 
to  convev  or  onlv  to  make  an  assimimeut  of  her  inter-  ■ 
est  for  a  valuable  consideration,  which,  as  a  contract  to 
convey,  she  would  be  compelled  by  a  court  of  equity  toper-  i 
form  specifically  on  the   happening  of  the  contingency,  j 
when  her  estate  should  vest,  or  whether  she  was  prohibiteil  ; 
l)v  i)ul)lic  policy  on  account  of  the  uncertainty  of  the  per-  ' 
sons  who  would  fall  under  the  description  of  lawful  lieirj^, 
on  failure  of  issue  of  Anna  and  Pheba  at  the  death  of  the 
survivor,  from  transferring  her  interest  either  in  law  or  ; 
equity.     Washburn  Real  Prop.,  pp.  7:M,  77(3,  777;  J/r/M«- 
ald  V.  McDonald,  o  Jones'  Eq.,  211 :  Mastin  v.  Marhir,  <>")  i 
N.  C,  090 ;  20  Am.  and  Eng.  Enc,  pp.  fH>8,  969,  notes;  1  ; 
Am.  and  Eng.  Enc,  p.  830;  Shep.  Touch.,  238;  6  Vnm^ 
Dig.,  27n.     If  the  deed  were  upheld  only  as  an  eiiuitahle  ; 
assignment  and  the  defendant  wished  to  rest  her  defence 
upjn  the  ground  that  it  passed  th?  e.juitible  interest  ot   , 
Levinia  Foster  to  her,  it  would  be  essential  that  she  shouW  , 
set  forth  and  plead  si)ecifically  her  equity.     Geer  v.  ^V'"'*. 
109  N.  C,  679. 

But  in  order  to  obviate  the  necessity  of  discussing  tht^i' 
intricate  and  interesting  questions,  this  Court,  in  the  exer- 
cise of  its  discretionarv  nower,  has  ordered  to  bo  ccrtitieJa 
copy  of  the  deed  from  Levinia  Foster  to  Siddiu  Hackett, 
from  whicli  it  appears  that  the  grantor  covenanted  thereni 
for  herself  and  her  heirs  to  forever  warrant  and  defend  the 
title  to  the  lands  convevcd  to  the  said  Siddia  Hackett 
against  the  claims  of  all  persons  whatsoever.     Tlu*  det*<l 
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THOMAS  MOORE  v.  N.  H.  BEAMAN  el  al. 
Rehearing  on  Appeal — Usury. 

1.  Under  the  Act  of  18()(),  chapter  24,  which  ip  essentially  the  same  at^ 

the  pi-et^ent  usury  law  (section  383()  of  The  Code),  the  taking, 
receiving,  char^in^,  etc.,  a  greater  rate  of  intercut  than  the  l«jal 
rate  prescribed  by  the  act  is  a  forfeiture  of  the  entire  interest. 

2.  A  loan  of  money  at  a  greater  rate  of  interest  than  tliat  allowed  by  the 

law  (ch.  24,  Acts  iS'.U))  is,  usury  being  pleaded,  simply  a  loan  which, 
in  law,  bears  no  interest,  and  payments  being  made  the  lawappfe 
them  to  the  only  legal  indebtedness — the  principal  sum. 

3.  Under  the  Act  of  18m»  (ch.  24),  which  declares  that  **no  interest  shall 

Ix^  recoverable  at  law  or  in  equity,"  when  more  than  the  lepal 
rate  has  been  contracted  for,  it  is  immaterial  whether  the  creditor 
seeks  his  relief  by  a  proceeding  which  formerly  would  have  been 
t*»rmed  a  suit  in  equity,  or  by  an  action  at  law,  or  whether  the 
creditor  be  plaintiff  or  defendant. 

4.  Where  a  i)oint  was  fully  argued,  considered  and  pjissed  on  at  a  former 

hearing,  and  no  new  authority  has  been  citt'd  and  no  authority 
or  material  fact  overlooked,  the  j)oint  will  not  be  considered  on  a 
rehearing, 

i).  The  fact  that  all  the  authorities  cited  in  the  argument  were  not 
noticed  and  discussed  in  the  opinion  handed  down  by  the  Court 
is  no  ground  for  a  rehearing  of  the  case. 

Avery,  J.,  dissenting. 

Petition  to  rehear  the  case  decided  at  September  Term, 
1892,  of  this  Court,  and  reported  in  111  X.  C,  328. 

The  petition  was  as  follows  : 

*'The  plaintiff,  Thomas  Moore,  respectfully  asks  the  Court 
for  a  rehearing  upon  the  following  grounds: 

**  1.  The  Court  seems  to  have  overlooked  the  cases  of  Wehh 
V.  Bialiop,  101  N.  C,  99,  and  of  Hughes  v.  Boone,  102  N.  C, 
VM,  in  both  of  which  cases  it  is  held  that  under  contracts 
entered  into  under  the  statute  of  186G  legal  interest  may 
be  recovered  notwithstanding  usurious  interest  may  have 
been  charged. 
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Clark,  J. :  This  is  a  petition  to  rehear  this  case  decided 
111  N.  C,  328.  The  statute  provides  {The  Cb*J383li), 
*'The  taking,  receiving,  reserving,  or  charging  a  rate  of 
interest  greater  than  is  allowed  by  the  preceding  section, 
when  knowingly  done,  shall  bo  deemed  a  forfeiture  of  the 
entire  interest  which  the  note,  or  other  evidence  of  debt, 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.' 
This  is  clear,  plain  and  explicit.  There  is  no  doubt  of  the 
meaning  of  the  law-making  power  nor  of  its  authority 
to  make  the  enactment.  Nor  is  it  questioned  that  the 
plaintiff  in  this  case  did  contract  for  a  larger  rate  of  inter- 
est than  that  allowed  bv  statute.  When,  therefore,  he 
comes  into  court  to  get  the  aid  of  the  law.  he  cauiiot  (the 
defendant  having  pleaded  the  usury)  get  any  more  than  the 
law  allows;  /.  e.,  the  principal  without  any  interest.  This 
has  been  recentlv  decided.  Gore  v.  Lewis,  109  N.  C  539; 
Arvington  v.  Goodrichy  Do  X.  C,  462. 

It  is  entirely  immaterial  whether  the  plaintifi*  creditor 
has  sought  his  relief  by  a  proceeding  which  formerly  would 
have  been  termed  a  suit  in  equity  or  an  action  at  law.  The 
distinction  between  these  modes  of  procedure  is  expressly 
abolished  bv  the  Constitution,  Art.  IV,  sec.  1.  Besides,  the 
plaintiff  is  seeking  to  enforce  collection  of  his  debt,  that  is 
the  substance  of  it,  and  he  cannot,  by  skillfully  selecting 
one  prayer  for  relief  instead  of  another,  avoid  the  penalty 
which  tlu^  law  imposes  upon  the  transaction,  which  is  the 
basis  of  his  action.  Furthermore,  the  act  in  force  when 
this  debt  was  contracted  (1866,  ch.  24)  was  passed  while 
the  distinction  still  existed  between  proceedings  at  law  and 
in  equity,  and  to  forbid  the  plea  now  set  up  it  is  expressly 
provided  that  "no  interest  shall  be  recoverable  at  law  or 
in  equity"  v;hen  a  greater  rate  than  legal  interest  is  con- 
tracted foi'. 
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of  any  payment  to  interest,  nor  is  any  interest  sought  to 
be  recovered  back.  The  contract  bv  the  Act  of  180(i  k 
usury  bein^  pleaded,  simply  a  loan  of  money  which  in  law 
bore  no  interest.  When  payments  were  made  the  law- 
applied  them  to  the  only  legal  indebtedness — ^the  prin(ij)al 
sum;  for  the  Act  of  18G(j  expressly  provides  that  the 
usurer  shall  recover  no  interest  whatever  '*at  law  or  in 
e(iuity."  This  is  the  general  rule.  Kinser  v.  Ba})L\  ')^ 
Iowa,  728;  Cheapsfrad  v.  Frank,  71  (la.,  049;  11  Am.  and 
Eng.  Enc,  411. 

Hughes  V.  liooiie,  102  X.  (\,  1:J7,  was  like  both  the  last 
cited  cases,  and  the  present  one,  in  that  the  usurious  con- 
tract was  made  under  the  Act  of  18(iG  and  action  was 
begun  after  the  adoption  of  the  present  act.  The  plaintiff 
contended  that  he  could  recover  twelve  j)er  cent,  inter- 
est by  the  terms  of  the  agreement,  because  the  Act  of 
]  874-75  had  repealed  the  Act  of  1866.  The  Court  holow 
allowed  six  per  cent,  interest.  The  plaintiff  alone  apjxnilod. 
The  defendant  not  having  appealed,  the  validity  of  the 
allowance  of  six  per  cent,  was  not  before  the  Court, 
and  anything  in  the  oj)inion  which  might  seem  to  recog- 
nize its  validity  was  mere  obiter  dirtinn,  and  is  opposed  to 
the  decisions  above  cited.  The  point  was  not  presented  for 
adjudicaticm  and  could  not  have  been  argued.  But  tlu- 
Court  did  hold  against  the  plaintiff's  contention,  as  we  lieM 
in  this  case,  that  ''the  Act  of  1874-75  did  not  apply  to 
contracts  existing"  at  its  adoption,  and  that  the  Act  of 
1876-77  was  "substituted  "  for  it,  and  hence  that  the  plain- 
tiff could  not  recover  twelve  ])er  cent,  interest  which  was 
forbidden  bv  the  Act  of  1866,  which  was  in  force  when  the 
debt  was  contracted. 

Bv  the  law  of  1866,  in  force  when  this  cuntnict  was 
made,  no  interest  was  recoverable  in  law  or  e<iuity  when  a 
higher  rate  of  interest  than  the  law  allowed  was  agrec<l 
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This  Court  is  not  now  called  on  to  intimate  any  opinion 
either  way  upon  those  authorities,  as  the  question  is  not 
before  us  for  decision,  since  this  action  is  brought  by  the 
creditor.  Speaking,  therefore,  solely  for  myself,  I  do  not 
see  how  the  principle  cited  applies  nor  the  authority  of 
those  decisions.  At  common  law  all  interest  was  forbidden 
and  its  receipt  was  a  punishable  offence.  11  Am.  and  Eng. 
Enc,  379.  The  common  law  in  this  was  even  more  rigid 
than  the  Levitical  law,  which  only  forbade  taking  interest 
from  Israelites.  All  interest  with  us  is  i)urely  statutory,  and 
no  debt  bears  interest  excej)t  when  authorized  by  law. 
11  Am.  and  Eng.  Enc,  •380,  and  numerous  cases  cited.  It  is 
within  the  exclusive  province  of  the  law-rnaking  power  to 
prescribe  upon  what  conditions  and  at  what  rate  interest 
can  be  allowed  or  contracted  for,  and  what  shall  be  a  for- 
feiture of  the  right  to  collect  it.  It  can  make  no  difference 
whether  the  debtor  is  plaintiff  or  defendant.  Whenever 
there  is  a  controversv  in  court  between  the  debtor  and 
creditor  to  adjust  the  amount  of  the  indebtedness,  and  it  is 
made  to  appear  that  there  has  been  a  violation  of  the  terms 
upon  the  observance  of  which  the  creditor  is  entitled  to 
the  collection  of  anv  interest  at  all,  the  Court  has  onlv  the 
authority  conferred  by  law.  It  can  only  give  judgment 
for  tlie  principal  without  interest. 

Nor  can  it  make  any  difference  that  the  proceeding  is 
one  which  would  formerly  have  been  upon  the  equity  side 
of  the  docket.  The  grant  of  an  equitable  remedy  by  injunc- 
tion and  the  like  is  not  a  matter  of  discretion  or  favor,  but 
as  much  a  matter  of  right  as  any  strictly  legal  remedy. 
Hence  the  princij)le  invoked,  '*  he  who  asks  equity  must  do 
equity,"  has  no  application  to  a  case  like  this  where  the  right 
is  conferred  by  statute,  that  the  debtor  shall  be  compelled  to 
pay  no  interest  when  usury  has  been  contracted  for.  With 
the  policy  of  the  law  we  have  nothing  to  do.    That  rests  with 


^ 


56«  IN  THE  SUPREME  COURT. 


Board  of  EurcATioN  /*.  Kenan. 


demand  help  oven  upainst  fraud.  The  Court  is  not  at 
liberty  to  array  its  imagined  wisdom  against  the  legisla- 
tive will,  or  to  defeat  publie  policy  by  a  recourse  to  the 
code  of  honor  or  moralitv.'* 

In  the  present  case,  however,  there  is  no  fraud  charged 
against  the  defendant.  The  creditor,  having  brought  an 
action  to  enforce  an  usurious  contract,  is  entitled  to  judg- 
ment for  the  principal  subject  to  payments  made  and  with- 
out anv  interest. 

Petition  Dismissed. 

AvEHV,  J.,  dissents. 


THE(X)UNTY  BOARD  OF  EOrCATlOX  OF  DITLIX  COUNTY  AND 
J.  H.  WELLS  TreaHurer,  v.  JAMES  G.  KENAN,  Sheriff  of  Duplin 
Countv. 

(ktntroversy  Wifhont  Action — School.  Taxe.%  to  whom  payable — 
Contititutioiiality  of  Statute^  who  may  not  attack. 

1.  Where  a  controversy  without  action  is  submitted  for  the  sole  purpose 

of  obtaining;  the  opinion  of  the  Court  ujwn  a  question,  the  effect 
of  whicli  nii^ht  be  to  deranjre  for  a  time  the  adniinijrtration  of  the 
public  Kchool  system,  this  Court  will  decline  to  entertain  tho(t)n- 
troversv. 

» 

2.  The  Fcjiool  tax  raised  in  a  county  under  chapter  517,  Laws  of  I8J*1 

(amending  section  2581>  of  The  Cwle)^  is  payable  to  the  Board  of 
Education  of  said  countv,  and  the  Sheriflf  who  has  collected  it 
cannot  defeat  a  recovery  thereof  bv  eucli  Board  of  Education  by 
attackinjr  the  constitutionality  of  the  statute  and  alleging  that 
the  fund  is  payable  to  some  one  else,  when  the  fund  is  claimed 
onlv  bv  such  Hoard  of  PMucation. 

;{.  It  is  not  the  province  or  right  of  a  subordinate  officer  of  the  State 
jrovemment  to  assume  an  act  of  the  General  Assemblv  tobeuncon- 
stitutional  and  to  refuse  to  act  under  it,  except  only,  if  at  all,  in 
cases  of  plain  and  jialpable  violation  of  the  Constitution,  or  where 
irrepanil)le  harm  will  follow  the  action. 
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MacRak,  J.:  This  controversy  without  action,  l)etwcen 
certain  officers  of  the  county  of  Dui)lin,  is  raised  for  the 
j)urj)ose  of  invoking  the  exercise  of  what  is  called  in  Hoh 
V.  Ilcndersfyn,  4  I)ev.,  1,  *' the  gravest  duty  of  a  Judge,"  a 
decision  upon  the  constitutionality  of  an  act  of  the  General 
Assemblv. 

« 

It  is  well  understood  that  this  dutv  which  sometimev'* 
devolves  upon  the  Courts,  not  by  reason  of  any  superiority 
in  the  judicial  to  the  legislative  department  of  the  State,  but 
of  necessity,  when  the  powers  of  the  people  in  their  Con- 
stitution and  those  rejuised  in  their  Legislature  are  brought 
in  conflict,  is  to  be  exercised  onlv  as  the  last  resort  ami 
when  forced  ui)on  the  Court. 

The  Board  of  liducation  claims  the  fund  in  the  Sheriff's 
hands  arising  from  the  collection  of  school  tax;  there  is  no 
other  claimant  of  this  fund;  the  law,  section  2o6.*i  of  rA^" 
(h(Jc,  ex])ressly  requires  the  Sheriff'  to  pay  it  over  to  the 
Board  of  Education  of  the  county,  \nider  heavy  penalties 
for  a  failure  so  to  do.     These  are  the  words  of  the  statute: 

''And  on  failure  so  to  do  (the  Sheriff)  shall  be  guilty  of 
a  misdemeanor,  and  fined  not  less  than  two  bunded  dollars 
and  be  liable  to  an  action  on  his  official  bond  for  his  default 
in  such  sum  as  will  fullv  cover  such  default,  said  action 
to  be  brought  to  the  next  ensuing  term  of  the  Superior 
Court,  and  upon  relation  of  the  County  Board  of  Ekluca 
tion  for  and  in  behalf  of  the  State." 

It  will  be  seen  that  the  mode  of  procedure  in  case  of 
failure  of  the  Sb.eriff  to  pay  over  the  fund  as  required  is 
prescribed  in  the  statute. 

The  Sheriff,  however,  at  the  suggestion  of  the  County 
Commissioners,    doubts    the    constitutionalitv  of  the  act 
aforesaid,  and  is  advised  that  *'the  State  School  Fund 
should  be  paid  to  the  Public  Treasurer,  and  therefore  refuses 
to  pay  it  according  to  the  direction  of  the  act. 
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(\  M.  VARNKR,  Administrator  of  VV.  S.  Steel  and  J.  H.  Steel,  det-eami, 
V.  X.  JOHNSTON,  Administrator,  etc.,  of  Sarah  Jamison,  de(va.«ed. 

Wills  —  Probate — Construdion  of — Restoration  of  Ik^mjd 
Will — Statute  of  Limitations — Reference. 

1.  Where  a  testatrix  provided  for  the  sale  of  a  slave  and  the  distribution 

of  proceeds  among  her  grandchildren  when  the  yoimgest  should 
arrive  at  a  certain  age,  the  fact  that  such  grandchild  died  liefore 
attaining  the  designated  age  does  not  change  the  time  at  which 
the  sale  and  distrihution  should  be  made. 

2.  Where  a  will  provided  that  at  a  certain  time  a  slave  **sliall  be  put  to 

public  sale  and  the  proceeds  etjually  divided  lietween  my  ^univ- 
ing  grandchildren,  and  in  case  any  of  my  grandchildren  shall 
die  and  leave  children,  their  children  shall  receive  the  portion 
which  would  have  l)een  coming  to  them,  provided  they  had  lived 
until  the  distribution"  :  Heldy  that  the  intention  of  the  testatrix 
was  that  the  fund  should  be  divided  among  her  gnmdchildren 
living  at  the  time  of  the  sale  and  the  children  of  such  as  were 
dead  leaving  children. 

8.  Where  a  will  has  been  admitted  to  probate  a  party  claiming  property 
disiK)sed  of  by  it  to  another  cannot,  in  an  action  to  recover  the 
same,  be  permitted  to  attack  the  will  on  the  ground  of  the  lack  of 
testamentary  cajmcity  of  the  testatrix,  and  evidence  otfere<l  for 
that  purpose  is  properly  excluded,  under  section  21o0  of  ThcCfidr. 

4.  Where  one  (claims  personal  projx^rty  as  the  distribut<?e  of  an  ancestor, 

an  action  to  recover  the  same  can  be  maintained  onlv  bv  the  admin- 
istrator  or  executor  of  the  deceased. 

5.  The  limitation  of  live  years,  prescribed  in  section  ()7  of  Th<  ('f*(fj  a-* 

the  time  in  which  burnt  records  mavl)e  restored  after  destruction, 
as  provided  in  section  oU  of  The  Code,  applies  to  a  proceetiing 
begun  in  1 88()  to  restore  the  record  of  a  will  destroyed  in  lS7->, 
notwithstanding  the  Act  of  189:},  chapter  295,  which  amends  sec- 
tion ()7  by  abolishing  the  limitation. 

().  The  statutory  method  of  establishing  the  contents  of  a  loi^t  (»r  de- 
stroyed record,  Jis  prescribed  in  section  oo  et  tteq.  of  T/w  C'pde^  does 
not  have  the  effect  to  exclude  parol  evidence  to  prove  such  con- 
tents ;  therefore  where,  in  an  action  to  recover  property  alleged 
to  have  been  disposed  of  by  such  will,  a  referee  found  that  the 
will  had  been  duly  probated  and  the  record  of  it  destroyed  and 


1 


572  IN  THE  SUPREME  COURT. 

Varner  f.  Johnston. 

Bi'RWKLL,  J.:  Sarah  Jamison  died  in  Cabarrus couiitv in 
1855.  She  named  no  executor  of  her  will,  which  wa> 
admitted  to  probate  in  **  common  form '*  in  October  of  that 
year.  W.  W.  Rankin  was  duly  appointed  admimj>trator 
cum  teMmiicnfo  anncxo  of  her  estate,  and  died  without  hav- 
ing fully  administered  his  trust.  J.  C.  Cannon  was  then 
appointed  administrator  de  bonia  nou,  c.  t.  a,,  and  in  1H64, 
as  such  administrator,  he  sold  a  slave  called  Grocn,  on 
credit,  and  after  IMo  he  collected  on  account  of  said  sale 
the  net  sum  of  $725.94,  the  proceeds  of  the  sale  of  the 
slave.  One-half  of  this  fund  was  paid  over  to  Jacob  Black- 
welder,  who  had  married  Elizabeth,  a  gninddaughter  of 
Sarah  Jamisim.  The  other  lialf  of  this  fund  came  into 
the  hands  of  the  defendant  N.  Johnston  in  September, 
1879,  who  had  been  ai)i)()inted  to  succeed  J.  C.  Cannon  in 
the  administration  of  the  estate  of  Sarah  Jamison.  He 
has,  it  seems,  in  his  hands  no  money  or  other  assets  belong- 
ing to  that  estate,  except  what  is  the  subject  of  controversv 
in  this  action.  He  admits  that  he  received  this  fund  from 
his  predecessor  in  the  administration  of  the  estate  of  Sarah 
Jamison  as  the  proceeds  of  the  sale  of  a  slave  alleged  to 
])elong  to  her  and  bequeathed  by  her  in  her  will. 

The  plaintiff  C.  M.  Varner,  admini.strator,  insists  that 
the  facts  heretofore  stated  are  true,  and  contends  that  under 
the  provisions  of  the  will  of  Sarah  Jamison  the  fund  in  the 
hands  of  the  defendant  administrator  should  be  paid  to 
liim.  He  is  the  administrator  of  the  estate  of  W.  S.  Steel, 
who  died  December  23,  1863,  intestate  and  unmarried,  and 
of  James  H.  Steel,  the  father  of  W.  S.  Steel,  who  died  in 
18()().  W.  S.  Steel  was  a  scm  of  Sarah  Gallamore,  one  of 
the  granddaugliters  of  Sarah  Jamison,  and  his  mother  died 
Januarv  30,   1836. 

We  are  brought,  therefore,  to  the  consideration  of  the 
will  of  Sarah  Jamison,  which,  so  far  as  conci'rns  this  con- 
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welder,  aiul  none  of  those  deceased  had  left  children,  except 
Sarali  Steel,  the  mother  of  plaintiff's  intct^tate,  William  S. 
Steel,  he  heing  her  only  child. 

This  legacy,  the  proceeds  of  the  sale  of  this  slave,  then 
became  vested  in  these  two  persons,  Mrs.  Elizabeth  Black- 
welder  and  William  S.  Steel,  each  being  entitled  to  one- 
half  thereof. 

It  is  conceded  that  Mrs.  Blackwelder's  share  was  paid 
to  her  representatives,  and  no  claim  is  made  for  that  hv 
anv  one. 

It  follows,  therefore,  from  the  facts  stated  heretofore  and 
the  construction  |)Ut  upon  tlie  will  of  Sarah  Jamison,  that 
the  administrator  of  William  S.  Steel  is  entitled  to  recover 
his  share  of  this  vested  legacy,  which  is  in  the  hands  of 
the  defendant  administrator,  unless  there  is  some  other 
claimant  to  tlie  fund  whose  rights  are  superior  to  his,  and 
who  is  asserting  them  against  the  defendant. 

A  claimant  therefor  appears  in  the  person  of  Isabella 
(lallamore,  the  only  child  of  Sarah  Jamison,  and  a  grand- 
daughter of  one  Joseph  Rogers,  who  died  about  the  year 
1829.  She  has  been  allowed  to  make  herself  a  party  plain- 
tiff to  this  acfion,  and,  building  up  her  claim  to  this  fund 
upon  an  alleged  title  to  the  slave  (Green),  she  elects  to  fol- 
low this  fund. 

As  we  learn  from  an  examination  of  the  voluminous 
record,  she  asserts  three  distinct  rights  to  the  slave  and  io 
this  fund  which  she  insists  stands  in  his  stead  as  to  her: 

First.  She  alleged  and  offered  to  prove  that  Sarah  Jamison 
died  intestate;  that  at  the  time  she  executed  the  scrip, 
which  had  been  admitted  to  probate  as  her  will,  her  mother 
was  "mentally  incompetent**  to  make  a  will,  and  she  says 
that  as  she  is  the  sole  next  of  kin  of  her  mother  the  fund 
should  be  paid  to  her. 
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tains  a  provision  that  **no  petition  to  declare  the  contents 
of  a  deed  or  will  shall  be  filed  but  within  five  vears  next 
after  the  loss  or  destruction  thereof."  The  alleged  destruc- 
tion took  place  in  1875,  while  the  proceeding  to  restore  it 
was  begun  in  1886,  and,  of  course,  the  proceeding  was 
barred  by  the  prescribed  limitation  of  five  years.  The  ref- 
eree so  ruled,  and  his  Honor  sustained  the  report  in  that 
as  in  other  respects.     In  that  we  think  there  was  no  error. 

An  act  of  the  General  Assembly  of  1893  has  been  brought 
to  our  attention  by  the  counsel  for  the  a[)pellant,  by  which 
this  section  of  The  Code  (67)  is  amended  and  this  limitation 
is  abolished.  This  can  have  no  application  to  the  matter 
before  us.  As  the  law  was  when  the  case  was  heard  in  the 
Superior  Court,  the  proceeding  was  barred. 

This  proceeding  was  not,  however,  the  only  course  open  to 
the  plaintiff'  Isabella  Gallamore  in  her  efforts  to  prove  the 
contents  of  the  will  of  Joseph  Rogei*s.  In  Mohhy  v.  Waii^, 
98  N.  C,  284,  it  was  decided  that  parol  evidence  is  admis- 
sible to  prove  the  contents  of  lost  or  destroyed  records,  and 
that  the  provision  for  a  sUitutory  method  of  restoring  such 
records  (TA^  Code,  §5o  ct  x^^.)  does  not  have  the  effect  lo 
exclude  such  proof.  On  the  hearing  before  the  referee  it  was 
|)roved  by  the  production  of  the  proper  record  that  the  will 
had  been  duly  i)robated,  and  it  was  ttlso  proved  that  it  hail 
been  destroyed  and  that  there  were  no  copies  of  it.  The 
referee  found  these  focts,  but  failed  to  find  what  were  the 
contents  of  that  will.  Evidence  on  that  subject  seems  to 
have  been  submitted  to  him,  and,  upon  the  appellant's 
exception  and  motion,  his  Honor  should  have  remanded 
the  cause  to  him  to  find  what  were  the  content:^  of  that 
will,  for  until  they  were  ascertained  no  proper  adjudication 
of  the  rights  of  the  appellant,  who  claims  under  that  will 
can  be  made.  (If  the  scrip  had  not  been  duly  probate<l, 
or  [)robate(l  and  recorded  at  all,  its  contents  could  not  have 
V)een  shown  in  tliis  way). 
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J.  L.  M(MILLAN  ft  al.  v.  I).  C.  BAXLEY  AND  WIFK. 

MorUjagc  Sdic — Bona  Fide  Piirchai<er — Burden  of  Proof— 

Evidence — InHirnetinnH. 

1.  In  an  action  to  recover  land  broujrht  by  one  who  i)un-haR'd  at  a 

niort^aj?(' Kale  and  wh(»,  the  defendant  claimed,  was  a  jxirtner  of 
\\\v  niort^a^*e  and  knew  that  the  whole  amount  was  not  due,  as 
claimed  by  the  mortgagee,  a  refenMice  to  state  an  a(vount  would 
not  be  |)ro|K*r  until  the  issues  as  to  the  i)artnership,  hnmi  /iU>  of 
the  purchaser  and  his  knowledge'  of  the  state  of  account  Ix^twcen 
niort<ragee  and  mortgagor  could  be  determine<l. 

2.  Mi^joinder  of  jwirties  must  be  taken  advantiige  of  by  <lenuirTvr  and 

not  bv  motion  to  strike  out  a  i»artv. 

;j.  The  misjoinder  of  unnecessiiry  i)arties  is  mere  surplusagi*  under  Thf 
Code  and  not  a  fatal  objection. 

4.  It  is  within  the  discretion  of  the  presiding  .Fudge,  under  Tin'  Ofif, 

section  274,  to  jK^rmit  a  jdaintiff  to  file  a  reply,  though  by  n^ason 
of  laches  he  mav  not  be  entitled  to  do  sf). 

• 

.1.  Where,  in  an  action  by  a  jmrcliaser  at  a  mortgage  sale  to  recover thi- 
lantl  from  the  mortgagor  (the  mortgagi»e  l^eing  joined  as  {arty 
jdaintifi')  the  Judge  prt^siding  at  the  trial  charged  the  jun*  that 
the  burden  was  on  the  plaintiff  to  prove  everything  fair  and 
honest  and  nc)  advantage  tiiken  of  defendants  it  was  not  error  tu 
refuse*  to  charge  the  jury  that  the  burden  of  })n)of  was  on  the 
plaint itf  to  show  that  he  was  not  the  partner  or  agent  of  the 
mortgagee  when  he  bought  the  land. 

().  Where  the  prayer  for  an  instniction  was  "  That  liefore  a  j^ower  of  sale 
confern'd  in  a  mortgage  can  have  any  force  it  must  Ik'  shown  /" 
thf  Haflsffirfion  of  thf  jnnj''^  that  the 'Sale  was  regular  and  fairly 
con<lucted,  it  was  not  error  for  the  pn»8iding  Judge  to  gubsiitute 
the  words  "by  a  j)reponderance  of  testimony"  for  the  wonb  "to 
the  satisfaction  of  the  jury.*' 

7.  A  re<jnest  to  charge^  the  jury  is  properly  ri'fused  where  there  is  noth- 
ing in  the  plea<lings  or  evidence  ujion  which  to  base  it. 

5.  When'  a  prayer  for  an  instruction  does  not  appear  in  the  rp<«ml  an 

exception  to  the  refusal  of  the  Judge  to  give  it  will  notbecon- 
sidi'red  in  this  Court. 

\).  An  instruction  which  assumed,  as  proved,  iH.»rtain  facts  ujon  which 
the  testimony  was  conflicting  was  proi)erly  refused. 
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Paisley  refused  to  give  up  possession  to  him  at  the  ex})ira- 
tioii  of  the  term. 

Defendants  admit  that  they  are  in  possession  and  deiiv 
that  they  wrongfully  withhold  it;  they  say  that  they 
intended  to  make  bond  and  mortgage  to  plaintiffs  for  ?150, 
and  that  it  was  written  $168  by  mistake  or  fraud;  they 
aver  that  tlie  alleged  sale  was  unfair  and  for  a  grossly 
inadeijuate  price ;  that  Uie  same  was  a  sham  and  a  fraud, 
and  the  deed,  if  made  by  J.  L.  McMillan  to  Paisley  McMil- 
lan, conveyed  no  title ;  that  Paisley  was  partner  with  and 
agent  of  J.  L.  McMillan  and  managing  his  business:  they 
allege  false  rei)resentations  on  the  part  of  one  or  both  of 
the  plaintiffs  a.s  to  the  amount  of  the  bond  and  mortgage, 
and  deny  that  the  mortgage  was  ever  properly  acknowl- 
edged for  probate;  they  admit  the  signing  by  them  of  the 
bond  and  mortgage.  Defendant  D.  C.  Baxley  denies  that 
he  rented  the  land  from  Paisley  or  that  he  owes  liim  any 
rent,  and  admits  that  he  refused  to  give  him  up  the  posj^es- 
sion  of  the  land.  He  sets  up  a  counter-claim  or  set-off  for 
about  $100  for  work  and  labor,  etc.-,  which  he  avers  that 
plaintiffs  promised  to  credit  upon  the  bond.  He  alleges 
that  there  had  been  a  long  course  of  dealings  between 
plaintiff  and  defendant  D.  C.  Baxley,  and  that  defendaut.*? 
in  188o  made  and  executed  to  plaintiffs  a  bond  for  81o0 
and  a  mortgage  to  secure  the  same,  that  was  intended  to 
cover  any  balance  that  might  be  due  ui)on  a  settlement 
between  the  parties,  and  that  on  the  1st  of  January,  1^86, 
defendants  made  another  bond  and  mortgage,  or  attempted 
to  do  so,  to  renew  the  former  ones,  and  in  the  same  amount 
to  secure  anv  balance  due  on  a  settlement;  thev  plead 
usurv  in  the  transaction,  and  ask  for  relief. 

The  plaintiffs  in  their  reply  deny  the  allegations  of  the 
counter-claim. 
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7.  Was  due  notice  of  ^?ale  and  proper  advertisement 
made?     A.   Yes, 

8.  Was  sale  fairly  conducted  ?     A.  Yes. 

9.  What  amount,  if  any,  were  defendants  due  plaiutitfs 
at  time  of  sale?     A.  Due  $168,  less  credit  $18.12. 

10.  Did  the  land  bring  a  fair  price?     A.  Yes. 

11.  Was  Paisley  McMillan  a  bona  fide  purchaser  for 
value?     A.   Yes. 

His  Honor  submitted  all  the  issues,  but  said  he  did  not 
think  there  was  any  evidence  to  go  to  the  jury  on  issuer 
number  one  and  three  offered  bv  the  defendants.  After  the 
evidence  closed  and  argument  began,  and  after  one  eouusel 
on  each  side  had  addressed  the  jury,  the  defendants  moved 
for  leave  to  submit  the  following  issue:  "Were  the  defend- 
ants or  either  of  them  induced  to  sign  the  mortgage  by 
surprise  or  undue  influence?"  Motion  denied,  and  defend- 
ants exc(*pted.  The  defendants  moved  for  leave  to  amend 
the  answer  in  order  to  make  it  conform  to  the  facts  proved 
and  to  allege  that  the  {)laintiffs  procured  the  signatures  of 
defendants  by  surprise  and  undue  influence.  Motion  denied, 
and  defendants  excepted.  There  was  judgment  for  plain- 
tiffs, and  defendants  ap[)ealed. 

Mr.  WilUavi  Black,  for  defendants  (appellants). 
No  counsel  contra. 

MacRak,  J.  (after  stating  the  facts):  As  far  as  the  case 
and  the  record  show,  there  w^as  no  motion  for  reference  to 
state  an  account  l)etween  mortgagors  and  mortgagee  as 
demanded  in  the  answer.  Indeed,  as  this  was  an  action 
brought  by  the  alleged  jiurchaser  of  the  laud  under  mort- 
gage sale,  and  until  the  issues  were  determined  whether  the 
plaintiff  Paisley  McMillan  were  a  partner  or  agent  of  the 
mortgagee,  J.  L.  McMillan,  or  a  6o?ia/</epurchaser  for  value 
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i  would  not  have  ln^n  proper  to  It 
If  tlio  jury  iiiid  IouikI  tlmt  Pais 
out  of  tile  moil^Uf^cc  in  injiking 
er  imd  iiiterPrfU'<l  in  the  luortj^Jific 
clerk  of  thf  iiiortgjigc*,'  liiid  had  no 
^foinit  hetwten  nioi"tg;i;^ors  and  m 
idiiiits  did  not  owe  the  amount  uisiir 
»t,  tht'  !s<ile  would  huvo  Iiecn  st-t  as 
s  of  action  conlii  he  joined,  the  ni 
to  thi.s  iu-tion,  an  aceount  niifrbt  h 

endants  moved  to  strikf  out  the  uji 
•  party  plaintiff,  and  exee])ted  to 
u.  Misjoinder  of  parties  is  to  he  ta: 
urrer.  Tlie  misjoinder  of  unneecss 
usage  under  The  C'oiln,  and  not  a  fi 
ode.  see.  2;{».  and  cases  there  cited 
oved  to  strike  out  the  reply,  anti  i 
I,  they  excepted.  According  to 
tiled  within  two  days  after  the  ans 
■same  term  of  the  Court.  No  reaso 
it  out.  If  the  plaintilfs  were  not  e 
unt  of  laches  it  was  in  tlie  di.seret 
^0  to  permit  it  to  he  done.  Tlir  (i 
ferxoti,  lUS  N.  C,  ^o.'). 
Keei»t  for  errors  in  refusing  iiisti 
hint.  It  is  stated  in  the  ca.se  that 
^iven  as  asked,  except  that  the  wc 
tted.  On  reference  ti>  the  first  pra 
Is  as  "at  once,"  and  ilefendanls'  co 
out  to  us  the  error,  if  any  tlu're  »■ 
was  refused.  This  was  in  eH'ect  t 
L'  piaintifi's  to  prove  that  Paisley  McJ 
I'as  neither  the  partner  nor  agen 
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the  niort^a<>jee  when  ho  bou<i:ht  the  hmd  at  tlie  mortgage 
sale.  Ill  tlie  jnvceding  instructions  the  presiding  Judge 
liad  iullv  ehaimnl  tlie  iurv  that  the  burden  was  entirely 
Upon  the  i)laintifi's  to  prove  evervtliin«T^  fair  and  honest,  and 
no  advantage  taken  of  defendants;  that  the  law  presumed 
fraud  and  looked  ujx)!!  the  power  of  sale  with  suspicion; 
this  was  going  as  far  as  the  defendants  could  require,  and  we 
can  s(»i'  no  view  of  the  case  which  cast  the  burden  ujwn 
plaintiff  Paisley  to  prove  that  he  was  not  the  j>artiier  or 
agent  of  the  mortgagee. 

T\h)  fifth  ))rayer  for  instruction  was,  **  It  being  proved 
and  admitted  that  Paislev  Mc^^illall  was  the  clerk  and  book- 
keeper  and  manager  of  J.  L.  McMillan's  business,  the  bur- 
den is  on  plaintiffs  to  show  bya  })rei)onderance  of  the  it^ti- 
monv  that  everything  connected  with  the  sale  was  fair 
and  regular."  His  Honor  had  submitted  it  to  the  jury  to 
determine  whether  the  plaintiff  Paisley  was  the  agent  of 
the  mortgagee.  He  had  instructed  them  that  "Even  if 
J.  L.  McMillan  and  Paislev  McMillan  were  partners,  or  if 
Paislev  was  his  book-keeper,  clerk,  and  agent  in  other  mat- 
ters, he  would  still  have  the  right  to  purchase  at  the  sjile. 
If  Paislev  bought  the  land  without  any  agreement  to  turn 
it  over  to  his  brother,  and  j)aid  ^loO,  he  is  the  ho)ia  fid( 
j)urchaser  for  value.  If  Paislev  knew  of  defeiidantV  claims, 
he  bought  subject  to  defendant's  ecpiity,  if  he  had  any. 
One  partner  is  the  agent  of  the  other  within  the  scope  of 
the  business  of  the  partnership,  and  not  beyond.  One 
partner  may  act  as  agent  for  the  other,  but  he  may  also  act 
f()r  himself,  and  the  fact  that  Paislev  was  clerk  in  the  store 
and  managing  tlie  mercantile  business  of  J.  L.  McMillan  is 
not  in  anv  wav  inconsistent  with  his  right  to  buv  the  land 
for  himself"  The  fifth  instruction  was  refused  in  thefonn 
asked  for  by  defendants,  but  the  jury  in  the  general  instruc- 
tions were  told  that  in  the  dealings  between  the  mortgagee 
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iiiil  nidrtgagor  the  law  i-equired  the  mortgagee  to  show 
liat  the  dcaliiigH  with  tlie  inortgagor  in  rosjiect  to  the  mort- 
[Hge  were  fair. 

If  tlie  plaintiff  I'aisley  had  hrought  hiw  action  alone  ho 
»-iiuld  have  heen  governed  bv  the  ordinary  rule  that  he 
houM  make  out  hi.s  caKe,  as  any  plaintiff  suing  for  the 
wovory  of  land,  and  all  matters  of  defence  sliouhl  be 
ilfeail  by  the  defendants;  but  by  reason  of  his  joining  the 
tioilgagee.  J.  L.  McMillan,  as  co-plaintiff  hi.'f  Honor  placed 
be  burd<;n  upon  the  phiiutiH's,  as  in  an  action  for  the  ibre- 
io-iure  of  a  mortgage,  to  show  that  all  was  fair  and  regu- 
sr:  and  this  mortgage  having  in  it  the  power  of  sale,  his 
Ii»nor  followed  the  authorities  in  instructing  the  jury  that 
he  law  looked  u]»on  the  sale  with  suspicion;  be  even  told 
he  jury  that  fraud  was  presumed  and  cast  the  bunleu  upon 
III'  j)laintiH5  of  proving  that  no  advantage  was  taken  of  the 
iortgagors.  We  think  tJiat  he  went  as  far  as  the  defeud- 
iits  could  have  re<juired,  and  that  there  is  no  prinoiple 
."hicli  w<iuld  cast  the  burden  upon  plaintiff  Paisley  to 
rove  that  he  was  not  acting  as  agent  of  tlie  mortgagor  in 
lie  sale  under  the  mortgage.  This  was  a  matter  of  defence 
pen  to  the  defendants. 

The  sixth  prayer  was,  "That  befoi-ea  powerof  sale  con- 
-Tred  in  a  mortgage  can  have  any  force  it  must  be  shown 
I  the  mtii>fod>'}ii  of  the  Jury  that  due  advertisement,  and 
vervthing  necessary  or  required  to  be  done  to  make  the 
lie  fair,  was  done."  His  Honor  substituted  the  words 
by  a  preponderance  of  evidence"  for  the  words  in  italics. 
'he  phrase,  to  the  satisfaction  of  the  jury,  is  considered  to 
ear  a  stronger  intensity  of  proof  than  that  of  "byajirc- 
ondenince  of  evidence."  But  we  know  of  no  rule  of  evi- 
ence  which  would  inquire  of  the  plaintiffs  a  stronger 
(^rw  of  proof  than  is  ordinarily  required  of  the  |>laintitf 
1  a  civil  action.     The  same  iirinciple  does  not  apply  as  is 
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stated  iu  Ely  v.  Early,  94  N.  ('.,  1 ;  Kornegay  v.  Everett,  99 
N.  C,  80;  Loftin  v.  Loftin,  96  X.  C,  94,  and  the  cases 
therein  cited,  that  to  correct  a  mistake  in  a  deed  the  proof 
must  be  full  and  clear,  and  not  merely  preponderate. 

The  seventh  and  tenth  prayers  were  predicated  upon  a 
charge  of  surprise  or  undue  influence  in  procuring  the 
execution  of  the  bond  and  mortgage  by  defendants.  This 
charge  is  not  found  in  the  answer  nor  warranted  by  the 
evidence. 

The  eighth  prayer  does  not  aj)pear  in  tlie  case.  If  there 
were  error,  it  was  the  duty  of  defendants  to  point  it  out, 
and  if  necessary  they  might  have  applied  for  a  writ  of  cer- 
tiorari Not  having  done  so,  we  may  assume  that  the 
exception  was  abandoned.  From  the  hurried  manner  in 
which  the  transcript  seems  to  have  bwn  written  we  think 
it  more  than  probable  it  was  omitted  by  the  copyist. 

The  ninth  prayer  was  properly  denied,  as  it  assumed,  as 
proved,  certain  facts  upon  which  the  testimony  was  cou- 
Hicting. 

The  defendants  further  except  **for  error  iu  refusing  to 
allow  amendment  of  answer  to  conform  to  facts  proved," 
and  we  may  comprehend  in  this  exception  the  refusal  to 
submit  the  issue  as  to  surprise  and  undue  influence.  As 
we  have  said,  there  w^as  no  evidence  to  warrant  it. 

The  plaintiff  Paisley  McMillan  was  permitted  to  testifj' 
to  the  posting  of  notices  of  sale;  defendants  objected  and 
excepted,  because  the  notices  were  in  writing  and  ought  to 
be  produced.  The  rule  requiring  the  production  of  the 
writing  itself  as  the  best  evidence  does  not  extend  to  mere 
notices  or  to  matters  collateral.  1  Oreenleaf  Ev.,  o61; 
Jone,^  V.  Call  93  N.  C,  170;  State  v.  Crerile,  91  N.  C,  640. 

Defendants  except  *'for  expression  of  opinion  in  regard 
to  issue  as  to  proi)er  probate."  When  plaintiff's  offered  in 
evidence  the  mortgage  from  defendants  to  J.  L,  McMillan 
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legal  owner  and  entitled  to  the  possession  of  the  same  land. 
There  is  certainly  an  inconsistency  in  these  findings,  but  is 
it  such  as  the  defendants  can  complain  of?  The  actiou 
was  brought  for  the  recovery  of  the  land  by  Paisley  McMil- 
lan as  the  i)urchaser  at  the  sale  under  the  mortgage,  ami 
the  pleader  must  have  joined  J.  L.  McMillan  as  a  plaiiititf 
and  presented  tlie  issue  as  to  his  ownership  in  order,  if  it 
should  be  held  that  Paisley  was  not  a  purchaser  for  value, 
and  the  relation  of  mortgagor  and  mortgagee  still  subsisted. 
that  J.  L.  McMillan  might  recover  possession  as  mortgagor. 
Wiffkows/ci  V.  Watkins,  84  N.  (' ,  456.  There  wa^  uo 
demurrer  on  the  ground  that  two  causes  of  action  had  been 
im{)roperly  united,  and  therefore  the  objection,  if  valid, 
was  waived.  Fiulcy  v.  Hayes,  SI  N.  C,  368;  McMillan  w 
EfJwards,  75  X.  C\,  81.  The  jury  having  found  the  issue.s 
j)resented  in  favor  of  plaintiffs,  the  only  result  of  an  emir 
in  submitting  an  issue  as  to  the  ownership  of  J.  L  McMil- 
lan and  the  afHrmative  response  thereto  would  be  a  judg- 
ment in  favor  of  Paislev  McMillan  non  ohslaute  the  finding 
in  favor  of  J.  L.  McMillan.  As  neither  of  the  plaintiffs 
objected  to  the  form  of  the  judgment  in  favor  of  both,  it 
is  not  incumbent  upon  us  to  reform  it. 

We  see  nothing  in  the  objection  to  the  issues  teudert^dbv 
plaintiffs. 

After  a  careful  consideration  of  the  numerous  exceptions 
eapiestly  pressed  by  defendants'  counsel  we  see  no  error 
of  whicli  defendants  can  complain. 

No  Error.  Affinned. 
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A.  J.  HAMILTON  i-t  al,  v.  Jl'LI 

tfilmhiiiig  Ordey — Iiyiuictlou — Juriao 
to  (liminst. 

A  ivtraininK  ordi'r  can  bi'  iHsiieil  in  any 
Superior  Court  ftnyw)n;rf  in  the  State,  i 
time  within  Iwenty  dayi».  at  any  place. 
iir  affitineil  to  or  hoklinji  Ity  eschnnRe 
Iricl  in  which  the  county  where  the  ca 

A  perpetual  injunction  can  be  gmnted  on 
(■aiise  h  ]«n(linp,  and  by  the  Jn(i)i!e  wlii 
limrinK- 

Tlie  jiiriMietion  to  ^rtilit  an  injunction  ti 
to  llie  resident  Jadjte  of  the  district,  or 
ur  hiildinjf  liy  exchan^-  the  CoiirtH  of 
the  county  wherein  ttie  cakit^-  is  iwiidii: 

If  the  .ludjre  before  whom  the  order  is  nii 
it,  any  Jud)^.'  nwident  in  or  asfijmed  I 
the  Courts'  of  «)uie  odjoininj;  district  ii 
dayp'  notice  to  the  partieM  interestwi. 

By  stipulation  in  writinji,  duly  sieiied  by  tl 
neys,  they  niay,  under  section  ;!:!",  d 
thon  those  indicated  by  swlion  :!;Mi  of 
ration. 

By  the  Act  of  ISS.1,  clinpter  ISO,  section 
district  ip  the  .Uulw'  thereof  for  six 
■lamiary  or  July  flryt,  and  where  a  rt 
retumahle  before  such  .lurtfn'  at  a  ]>lti 
anil  lifter  the  Courts  were  over,  but  hef 
asKivmineut  to  the  district,  such  iludf; 
the  ajiplicatiou  and  prtint  the  injunetio 

Kiiilure  to  nettle  or  furnii>b  a  case  on  B|i|)ei 
motion  to  dismitis,  but  for  motion  to  1 
errors  on  the  face  of  the  record  wliicl 
its  own  motion,  and  which  niay  entitle 

So  formal  "case on  appeal"  is  reiitiired  01 
imintin>;  an  injunction  until  the  hearin; 
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le^al  owner  and  entitled  to  tlie  possession  of  the  same  land. 
There  is  certainly  an  inconsisteney  in  these  findings,  but  is 
it  such  as  the  defendants  can  complain  of?  The  actiou 
was  brouffht  for  the  recovery  of  the  land  bv  Paislev  MeMil- 
Ian  as  the  i)urchaser  at  the  sale  under  the  mortgage,  ami 
the  pleader  must  have  joined  J.  L.  McMillan  as  a  plaintiff 
and  presented  the  issue  as  to  his  ownership  in  order,  if  it 
should  be  held  that  Paislev  was  not  a  purchaser  for  value, 
and  the  relatitm  of  mortgagor  and  mortgagee  still  subsisted. 
that  J.  L.  McMillan  might  recover  possession  as  mortgagor. 
Wiftkowski  V.  ]Vatlcin.%  84  N.  C ,  456.  There  wa.s  uo 
demurrer  on  the  ground  that  two  causes  of  action  had  been 
improperly  united,  and  therefore  the  objection,  if  valid, 
was  waived.  Fluleij  v.  Haije,%  HI  N.  ('.,  868;  McMillan  \. 
EiJwanh,  lo  X.  (A,  81.  The  jury  having  found  the  issues 
presented  in  favor  of  ])laintifis,  the  only  result  of  an  error 
in  submitting  an  issue  as  to  the  ownership  of  J.  L.  McMil- 
lan and  the  affirmative  resj^onse  thereto  would  he  a  judg- 
ment in  favor  of  I^iislev  McMillan  non  obstante  the  finding 
in  favor  of  J.  L.  McMillan.  As  neither  of  the  plaintiffs 
objected  to  the  form  of  the  judgment  in  favor  of  both,  it 
is  not  incumbent  upon  us  to  reform  it. 

We  see  nothing  in  the  objection  to  the  issues  teiulercd  hy 
l)laintifl[s. 

After  a  careful  consideration  of  the  numerous  exceptions 
earnt'stly  pressed  by  defendants'  counsel  we  see  no  error 
of  which  defendants  can  complain. 

No  Error.  Affirmed. 
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Civil  action,  heard  on  application  for  an  iiijundiou 
before  Armfield,  J.,  at  Chambers  at  Statesville  on  December 
20,  1892. 

Action  was  brought  in  Caldwell  Superior  Court  (Tenth 
District) ;  restraining  order  was  issued  by  Bynuni,  J.,  the 
Judge  resident  in  the  Eighth  District,  on  the  3d  December, 
1892,  and  made  returnable  at  Btatesville  on  the  20th 
December,  1892,  before  Armfield,  J.,  who  by  a.^signmeiit 
held  the  Courts  of  the  Tenth  District  from  Julv  1.  1892. 
to  December  31,  1892. 

At  tlie  hearing  the  defendants  moved  to  dismiss  the  pixjtr 
ceedings  on  the  ground  that  whik^  ''udge  Armfield  was  the 
proper  Judge  to  hear  the  application  for  an  injunction,  he 
should  have  had  tlie  parties  before  him  at  some  place 
within  the  Tenth  District. 

His  Honor  refused  the  motion  to  dismiss  and  granted 
the  injunction  till  the  hearing,  and  defendants  appealed. 

Mr.  Edmoinl  Jones,  for  plaintilf. 

Mr.  Lawrence  Walcefield,  for  defendant. 

Clark,  J.:  The  general  jurisdiction  of  restraining  orders 
and  injunctions  is  vested  in  the  Judges  of  the  Superior 
Court.  7Vie  Code,  §33o.  In  specifying  w^hich  of  thevse  Judges 
has  jurisdiction  of  any  si)ecified  case  it  is  provided  that 
(Diy  of  them  may  grant  a  restraining  order.  The  (Wf, 
§334.  This  he  may,  of  course,  do  in  any  cause  aud  any- 
where in  the  State.  This  is  because  a  restraining  order  is 
granted  of  urgency  upon  ex-parie  application  usually,  and 
cannot  last  more  than  twenty  days.  The  Code,  §346.  Its 
object  is  to  preserve  matters  in  statu  quo  until,  after  notice, 
upon  a  hearing  of  both  i)arties  at  a  time  and  place  de^^ig- 
nated  in  the  order  an  injunction  till  the  hearing  may  be 
refused  or  granted.     The  jurisdiction  of  the  application  for 
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II  injunction  till  the  hearing  is  specifically  restricted  by 
''he  Oxte,  §336,  to  "the  resident  Judge  of  the  district,  or 
lie  Judge  assigned  to  the  district  or  holding  by  exchange 
lie  Courts  of  the  district"  {The  Code,  §336),  or  holding  a 
pecial  term  in  the  county  where  the  cause  is  pending. 
hid,  §335.  It  is  further  provided  that  if  the  Judge  before 
liom  the  order  is  made  returnable  fails  to  hear  it,  it  shall 
etempetent  for  any  Judge  resident  in,  or  as.sigued  to,  or 
'iliiing  by  exchange  the  Courjs  of  some  adjoining  district 
I  liear  it  upon  giving  ten  days'  notice  to  the  parties  inter- 
red. Under  section  337,  by  Hti]iulation  in  writing  duly 
giR'd  by  the  parties  or  their  attorney,  they  may  desig- 
ate  any  other  Judge  than  the  ones  indicated  by  section 
!6  to  bear  the  application.  The  above  is  a  summary  of 
18  provisions  of  The  Code  as  to  the  jurisdiction  in  such 
ises.  Tlie  granting  of  a  poipetual  injunction  is  vested, 
'  course,  in  the  Judge  who  trie.*  the  cauw  at  the  tinal 
?aring. 

Knini  the  above  summary  it  will  be  seen  that  while  ii 
straining  order,  which  can  be  granted  by  any  Judge,  can 
•is>:ued  anywhere  in  the  State  and  a  perpetual  injunction 
ust  hv.  granted  only  in  the  county  where  the  cause  is 
■ndiug,  sinee  it  can  only  is.'iue  upon  the  final  trial  of  the 
lion,  as  to  injunction.s  to  the  hearing,  while  the  law 
rsignates  what  Judges  may  grant  them,  there  is  no  proviM- 
u  in  the  statute  nor  in  the  nature  of  the  proceeding  as 
where  the  Judge  shall  he  at  such  hearing.  The  restrain- 
g  order  must  be  made  returnable  before  one  of  the  Judges 
lOve  indicated,  and  name  a  time  and  place  for  such  rfturn, 

coui-se,  but  the  selection  of  the  place  is  left  by  legisla- 
in  to  the  Judge  wVio  grants  the  restraining  order,  anil 
e  time  also,  except  that  the  latter  cannot  exceed  more 
an  twenty  days.     The  selection  of  the  place  of  hearing 

wisely    left   to  the  discretion  of  the  Judge.      Often   it 
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might  be  inconvenient  to  the  parties  or  the  Judge  before 
whom  the  order  is  made  returnable  to  designate  a  place  in 
the  district  in  which  the  cause  is  pending.  8uch  discretiou 
is  not  likely  to  be  abused.  If  it  should  be,  tlie  Legislatun* 
can  make  it  requisite  to  designate  a  place  within  tlie  <\\^ 
trict.  Tlie  statute  does  not  now  so  jirovide.  Usually  the 
order  is,  in  fact,  made  returnable  at  some  point  in  the  dis- 
trict, as  the  Judges  to  hear  the  application  are  either  the 
resident  Judge  or  the  Judge  holding  (\)urts  therein,  and  it 
is  not  usually  the  case  that  both  of  them  are  absent  there- 
from  at  the  same  time  for  a  longer  period  than  twenty  days. 

The  case  of  Galhreath  v.  Everett,  84  N.  C,  546,  was  decideil 
prior  to  the  Act  of  IHSo.  That  act  makes  the  Judge  assigned 
to  the  district  Judge  thereof  for  six  months,  beginning 
either  January  1st  or  Julv  1st.  As  he  is  still  made  one  of 
the  Judges  before  whom  the  a{)plication  is  returnable,  the 
statute  clearly  did  not  contemplate  he  should  always  be  in 
the  district,  especially  at  times  \<'hen  the  Courts  are  not 
usually  being  held,  as  in  the  present  case,  December  liOth. 

In  the  present  case  there  is  no  cause  for  a  comphiint.  for 
the  Judge  hearing  the  ap]>lieation  wiis  also  one  of  tho-e 
designated  by  the  statute  to  hear  such  application  in  case 
the  Judge  named  in  the  order  fails  to  hear  it,  to-wit,  the 
Judge  of  an  adjoining  district. 

In  hearing  the  application  in  an  adjoining  district,  at 
the  j)lace  designated  by  the  restraining  order,  there  was  no 
error.  This  is  the  only  exception  which  comes  up  to  us. 
But  in  this  ('ourt  there  is  a  motion  to  dismiss  the  appeal 
because  there  was  no  **case  settled"  on  appeal,  nor,  indKvl, 
any  *'case"  tcMideivd  by  appellant.  This,  in  appeals  where 
a  *'case"  is  necessary,  is  not  ground  for  a  motion  to  dismiss, 
but  for  a  motion  to  aflfirm  the  judgment,  since  there  may 
still  be  errors  on  the  face  of  the  record  proper  entitling  the 
appellant  to  a  reversal  of  the  proceedings  below.    Peehh 
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jliiig  in  (jut'stion  is  tested 
,  wliicli  is  rtncltred  solely  U] 
filt'il  ill  theciiiise.  From  th 
■iirs  tlijit  the  (Ifft'iidant  objc 
f  thi- place  of  liearinf?,  which 
.irt  overruled  the  otijectioii, 
lent  the  defoiidant   oxceptt 
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B.  Ll'TTKKl.L  A  CII.  v.  .KHIX  I..  MARTIX  AND  THE 
M4INT  LI'MBKK,  RANCH   ANH  MINlNci  (Xl. 

'arhi}"„t  —  Apliirit—.S<i,,n„o„.i—AiiHwli,ia,t  of  J!< 
(.'w/Hifatimii — PoH'crx  of  Ayi'iil'*  <if  Cr-ri/oratioin' — 7* 

IUIioiikU  an  ap|H-al  rroiii  tlie  rcAii'iil  of  a  tmitioii  to  iliFiiiiiKi  a 
is  [ireiiialun-,  th<?  exct'iitiuii,  liiivtnir  1h-cii  niilcil,  will  ln'  i 
on  aiiiH.iii  from  the  liiial  jiKlKtiifiit. 

IVhcn-  a  snnimoiis  wnn  |>r.)j«:'rly  scrvnl  aii<l  tlif  Siii-riff'n  rcl 
iinsitnifil,  tliou^'ii  iiKliirsi'il  in  |ir<i|M'r  funn,  the  Jiiil{.i-  iit 
Oici  not  pxiifil  liii-  ixtwvrH  in  |icniiittinjr  llif  Slarill*  to 
rflnni  •.■iiir  ,im  fiiii,: 

olilain  an  altat-hnwnt  it  is  ncit  inriT=siii-y  that   the  atfidu 
slate'  that    tin-  <U-feiuUint  ■'cuiiiiDt,  iifttT  liiic  liiliiK'nit'.  I 

alliilavit  to  prot-urt'  imlilicatimi  of  siniinions. 
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4.  WJiore  the  iesiU'S  siibniittod  l)v  the  Court  were  5Jul)Htaiitiallvlliei«mi' 
as  tliose  ottered  by  a  party  on  the  trial,  it  was  not  error  ton'fuft! 
to  submit  the  latter. 

i>.  Where  a  contract  of  a  corporation,  not  in  writins:,  has  lieeu  ixtcuteil 
and  ip  not  executory,  it  is  not  invalid  under  section  i)Js)  of  Tlu 

C).  Whe.re,  in  an  acti(»n  be<run  l>y  summons  returnal)le  to  Fall  Teim, 
1891,  of  a  Superior  Court,  at  which  term  the  complaint  wa."  liletl. 
and  an  a/ida  summons  returnable  to  Sj)ring  Term,  18^)2,  was  served 
in  due  time  on  one  of  the  defendant^,  such  defendant  wa« properly 
ruled  to  answer  at  tliat  term. 

7.  AVhere  a  motion  to  dismiss  an  ancillary  rtMiiedv,  as  an  attachuient.  is* 

improperly  refused,  it  will  not  affect  the  validity  of  a  trial  aii<l 
ju<ltrment  on  the  merits. 

8.  .Although  a  corj)oration  not  authf>rized  to  build  and  oi)erate a railnwd 

would  be  actinj;  ultra  rircx  to  enjaijre  in  such  busines?,  yet  it  may 
render  itself  liable  for  *' railroad  supplies*'  purcha«?d  and  UA^i 
by  it,  especially  where  the  articles  bought  were  not  ?iich  that  \\w 
seller  would  have  notice  that  the  cor]joration  would  not  liavemttl 
of  them  in  its  business  and  where  the  sculler  had  no  notice  that 
the  gr)ods  were  to  be  used  for  any  other  j)ui*}>ose  than  the  regular 
business  of  the  company. 

M  A  general  agent  of  a  corporation  may  delegate  to  another  authority  to 
buy  suj>j>lies  for  the  corporation. 

10.  Prayers  for  instructions  to  the  jury,  although  in  writing,  not  made  at 

or  before  the  close  of  the  evidence,  but  after  argimient  was  heg"" 
on  the  trial,  were  not  in  apt  time,  and  it  was  not  error  to  n-fti* 
them. 

11.  AVhere  the  jury  found  an  issue  and  then  se])arated,  and  the  M^ 

found  as  a  fact  that  thev  had  not  l>een  influenced  bv  what  had  I»een 
said  to  them  after  their  seimration,  it  was  not  error  to  permit  them 
to  re-assemble  and  i)ut  their  finding  in  writing. 

12.  Recitals  of  fact  set  out  by  an  ai>pellant  as  grounds  for  his  motion  for 

a  new  trial  will  not  be  considered  when  they  neither  apj»ear  in 
the  record  nor  are  found  as  facts  by  the  Judge. 

Civil  action,  tried  at  Spring  Term,  liS9:^  of  Bikkk 
JSajHTJor  (\jurt,  Ix'forc  Mclvrr,  ./.,  and  a  jury. 

The  action  was  connneneed  on  the  8th  day  of  June,  1H91» 
by  the  issuanei*  of  a  suninions,  and  on  the  same  day,  up<»n 
affidavit  made  prior  to  tlie  commeneement  of  the  action 
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■  S.  B.   Liittrell,  the  plaintiffs  obtained  an  onier  for  tlie 

ihlication  uf  the  summons. 

Oil  tlir  2lilh  day  of  Dec-ember,  18S)1,  «  second  onlei-  of 

]i)lic»tii>n  was  iss^ued  upon  the  itHidavit  of  8.  B.  Luttrell, 

u'  of  ilie  plain  tiffs,  and  on  tiie  28th  day  of  Dec-ember, 

ifl,  !i  second  summons  was  is.'iucd. 

At   Fall   IVrm,    1S91.   phiintifts   filed    tlicir   complaint, 

leginj;  that  the  dofeiidaiits  are  iiidel>ted  to  them  in  the 

m  of  Sl,4.'>U.(lo  for  goods,  wares  and  merchandise,  con- 

itiuj:  of  iiowder,  dynamite,  etc.,  sold  and  delivered  to  the 

■fc-iiilants. 

At  Spring  Term.  1892,  the  delcndaiits  put   in  a  s|>feial 

>|i(.'anince,  and  moved  the  Court  to  ileelare  that  there  had 

en  iioserviec  of  summons  on  tliem,  and  that  they  were  not 

ijuired  to  answer  at  that  term  for  the  following  reasons: 

1.  That   the    return    whicli    appears  on   the   summons, 

lurnable  to  this  term,  has  not  been  signed  by  the  Sheriff; 

al  is  to  say,  there  is  no  return  of  service  of  said  summons 

cither  of  tlie  defendants. 

I.  That  it  appears  from  the  notice  of  pnlilicat ion  attempted 
he  made  in  this  action  that  the  said  action  is  brought  for 
['  purpose  of  collec;ting  an  open  account,  and  the  propei-tj' 

defendants  has  not  been  brought  under  the  control  of 

L'  Court  by  attachment  or  otJierwise. 

The  following  unsigned  return  apjiearcd  upon  the  l)ack 

the  summons: 

"Received   December  2i),   18!tl.     Served    Keltruary   2;{, 

!t2,  on  Robert  T.  Claywell,  agent  for  the  Piedmont  I,um- 

r.  Ranch  and  Mining  Company.     .Jolni  L.  Martin   not 

nid  in  county." 

It  was  admitted  that  the  stnnmons  liad   been   served   on 

T.  Claywell,  agent  of  I'iedmont  Lumber,  Ranch  and 
niiig  Company.  On  motion  of  plaintiffs,  his  Honor 
dge  (iraves  permitted  the  Sheriff  in  open  court  to  sign 
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York.  The  defendant  corporation  was  engaged  in  mining, 
raising  stock,  buying  timber,  etc.,  Mr.  Martin  having  these 
matters  in  charge  for  them." 

Here  counsel  for  plaintiffs  asked  witness  if  he  bought  the 
goods  described  in  the  complaint  for  defendants.  This  M'as 
objected  to  by  the  defendant  corporation,  first,  as  outside  of 
the  scope  of  Martin's  agency ;  second,  on  th^  ground  that 
he  could  not  delegate  his  authority;  third,  vltra  rire^ 

The  objection  was  overruled  l)v  the  Court,  and  the  defend- 
ant corporation  excepted. 

The  witness  answered :  **Idid  not  buy  the  goods.  Mr. 
Martin,  as  the  agent  of  the  defendant  corporation,  asked  me 
to  order  the  goods  of  the  plaintiffs  for  that  company,  and  I 
did  order  them  for  the  company,  at  Mr.  Martin's  request  of 
the  plaintiffs ;  the  goods  were  shipped  by  the  plaintiffs,  but  I 
do  not  know  to  whom  they  were  shipped  ;  they  were  shipped 
as  ordered  bv  Mr.  Martin,  and  as  I  instructed  them.  I  know 
the  handwriting  of  John  L.  Martin,  and  these  tliree  letters 
are  signed  by  him." 

Here  the  plaintiffs  offered  in  evidence  the  said  three  let- 
ters, which  were  as  follows: 

'^  New  York,  November  20,  1889. 
"8.  B.  LiTTRELL  &  Co.,  Knoxville,  Teim. 

'*(iEXTLKMKn: — I  have  returned  from  Europe,  and  found 
vour  various  letters,  statements  and  check  vou  returned  to 
me.  I  am  sorrv  that  the  account  as  rendered  to  vou  was 
not  satisfactorv.  We  have  no  desire  to  do  anvthins:  except 
what  is  ])erfectlv  fair  in  every  wav.  I  will  state,  however, 
that  I  thought  I  was  doing  right  when  I  sent  you  the  che(*k. 

I  will  begin  building  again  and  using  the  powder  iu  the 
next  few  months,  being  about  to  complete  s^itisfactory 
financial  arrangements  for  the  railroad.  I  would  w^  you 
to  leave  the  powder  there  where  it  is  kept  safely,  and  we 
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begin  work  actively  on  my  road  in  sixty  days,  wheu  I  will 
make  you  a  substantial  payment  on  tbe  powder.  You  are 
perfectly  justified  in  charging  me  interest  on  this  at  eight 
per  cent.,  which  you  can  add  on  to  the  price  in  final  }<ettl^ 
ment.  Thanking  you  again  for  your  many  courtesies  in 
this  matter,  I  am.  Yours  very  truly, 

*'J()HX  L.  Maktlv." 

To  the  introduction  of  the  foregoing  lettei's  in  evideaee 
the  defendant  corporation  objected  on  the  ground  that  said 
letters  do  not  purport  to  bind  the  defendant  corporation. 
Objection  overruled,  and  defendant  excepted. 

The  witness  further  testified  that  the  goods  were  bought 
in  1888  and  1889;  that  the  goods  were  used  in  building 
the  Southern  and  Western  Air  Line  Railroad;  that  those 
goods  which  were  not  used  (m  said  railroad  were  long  after- 
wards hauled  awav  from  the  railroad  works  bv  witness's 
teams  and  turned  over  to  (ullam  ct  Connellv,  to  l)e  sold, 
and  tlie  i)r()ceeds  of  sale  held  by  them  to  await  the  result 
of  this  case  ;  that  John  L.  Martin  was  an  officer  of  the 
Southern  and  Western  Air  Line  Railroad  ;  dou't  know  to 
wdiom  the  goods  were  delivered,  and  don't  know  whether 
thev  were  delivercnl  to  defendant  corporation,  but  thev  were 
shipped  as  ordenMl.  • 

It  was  admitted  that  the  purposes  for  which  defendant 
corporation  was  organized  are  fully  stated  in  its  charter, 
which  is  made  a  part  of  its  answer,  fully  set  out  in  the 
record. 

Upon  the  close  of  plaintiffs'  evidence,  which  was  but 
the  examination  of  one  witness  (J.  W.  Wilson),  plaintifls 
rested  their  case,  and  the  defendant  corporation  introduced 
no  witnesses.  Immediately  counsel  for  plaintiffs  bt^anto 
addr(»ss  the  jury,  and  while  the  defendant's  couiit^el  was 
making  the  concluding  speech   to  the  jury,  and  near  the 
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;lose  of  the  snmf,  requests  for  instructions  were  n 
jchaU  ftf  defendant,  and  handed  to  the  Court. 

The  Court  hold  that  the  i-equest  for  these  char| 
laving  been  made  in  apt  time,  the  requests  came  t 
mil  refused  to  consider  them,  and  the  defendnnt  ex 

Tlie  defendant's  counsel  stated  that  they  oou 
wii'l  a  verdict  as  to  the  defendant  Martin. 

The  Court  eharjred  the  juri-,  among  other  things 
leliverv  to  .Tolin  L.  Martin  as  the  agent  of  tlie  de: 
orporatioii  would  be  a  delivery  to  the  corporation. 

To  which  charge  the  defendant  corporation  excej 
ho  jjround  that  the  purchase  of  said  goods  was  un 
mi  hv  its  charter,  and  was  therefore  outside  of  th 
f  the  agency  of  John  L.  Martin.  Defendant 
xcepted  to  the  chaise  in  that  his  Honor  failed  to  i 
he  jury  that  there  was  not  sufficient  evidence  to 
he  defendant  cor]ioration  with  iialiility  in  the  pun 
lid  goods. 

The  jury,  in  res|>on.se  to  the  issues  submitted,  fo 
espouse  to  the  fii-st  issue,  "Xo,"  and  in  response 
K'oiid  issue,  "Ye.-*,"  and  did  not  answer  the  thin 
he  verdict  was,  Ijy  consent,  received  by  tiie  Clei 
le  adjournment  recess  of  Court  hite  in  the  eve 
[arch  24th  for  the  day  and  n'conlcd  by  the  C 
?ndered. 

On  the  next  morning,  when  the  Court  as.semhled  p^ 
I  adjournment,  his  Honor  being  informed  that  t 
ad  failed  to  answer  the  third  issue  by  rea.son  of 
iiderstandinp.  allowed  the  jury  to  be  recalled  {aft 
id  separated)  under  objection  liy  counsel  for  de 
irporation.  The  jury  stated  to  his  Honor  that  tl 
nderstood  that  it  was  not  neces.sary  for  them  to 
10  third  issue.  Counsel  for  defendant  corporation  o 
ave  to  examine  the  jury,  when  it  appeared  as  foil 
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The  juror  Pattoii  stated  that  he  had  talked  to  the  witness 
Wilson,  who  remarked  to  him  that  we  (the  jury)  did  right, 
and  that  thev  wouldn't  let  him  tell  all  that  he  knew:  he  said 
how  he  went  to  Luttrell  for  Mr.  Martin,  and  said  that  they 
asked  him  if  company  was  responsible;  that  he  stated  that 
it  was  the  dieever  (bnipany,  and  was  reponsible. 

The  juror  Kincaid  stated :  '*He  talked  to  plaintiffs'  coun- 
sel ;  asked  him  what  he  thought  about  it;  did  we  do  right? 
He  said  the  verdict  was  all  right ;  talked  to  Silver,  who  stated 
he  did  not  know  how  we  arrived  at  conclusion.  I  thought 
it  was  used  for  building  a  railroad ;  bought  for  that  purpose." 

The  juror  Hallyburton  stated:  "He  talked  to  Lackey; 
told  him  how  we  found.  We  talked  about  it;  he  said  what 
Martin  did,  did  so  individually;  that  Martin  was  to  u>e 
$1,500  per  month." 

The  juror  (lalloway  stated:  '* Talked  to  Happoldt,  who 
intimated  that  we  had  not  found  right  verdict.  I  then  went 
home." 

The  juror  Orders  stated :  "Talked  to  Happoldt,  who  said 
verdict  not  right ;  said  Martin  was  WMshy-w^ashy ;  he  wouldn't 
render  the  verdict  w^e  did." 

The  juror  Benfield  stated  :  *' Talked  to  Haskins,  who  said 
verdict  was  right." 

The  juror  Pool  stated:  "He  talked  to  Averv." 

The  jurors  Hinson  and  Deal  did  not  talk  to  anv  one.' 

The  juror  I^atton  again  stated  that  he  talked  to  Lail 
about  the  verdict. 

The  defendants'  counsel  objected,  stating  that  the  jury  had 
sei)arated  the  evening  before,  after  returning  their  verdict, 
and  it  was  now  too  late.  His  Honor  inquired  of  the  jury 
whether  they  had  agreed  upon  an  answer  to  the  third  issue 
before  separating  in  the  evening,  and  all  being  present  they 
answ^ered  that  they  had  agreed,  but  had  not  WTitten  the 
answer  to  this  issue  because  they  thought  it  unuecessjirj'. 
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Thtsi'  statements  were  irnule  hy  the  jury  in  ivspoiise  to 
ijiiestions  fron!  Iiis  Houoraiid  from  the  ddeii«lant's  counsel. 

The  defendiints'  counsel  moved  for  a  new  trial  on  the 
frnmnd  that  the  jury  had  found  the  fii-st  issue  directly  in 
tlie  face  of  tlie  uncontradicted  evidence  in  regard  to  the 
(roods  Wiug  bought  lo  be  used  in  the  construction  of  a 
milroad. 

The  jilnintitfs'  counsel  stated  that  it  was  not  denied  that 
it  Has  bouglit  for  this  purpose,  but  that  the  plaintiffs  were 
not  aware  of  it  at  the  time,  and  that  he  was  willing  to  have 
it  corrected  in  this  particular,  as  he  was  sure  this  was  what 
tlie  jury  intended  by  their  answer,  provided  that  defendant's 
iminsfl  would  agree  for  the  jury  to  answer  the  third  issue, 
ninth  defendants  refused. 

The  Court  found,  as  a  fact,  that  according  to  the  state- 
ment of  the  jury  they  had  not  been  influenced  by  auylhing 
■aid  to  them  after  they  had  separated. 

Thereupon  his  Honor  told  the  jury  to  retire  and  an.swer 
the  third  issue. 

Thereupon  the  jury  retired,  and  the  defendant  corpora- 
inn  fxeepted  to  the  ruling  of  the  Court  in  permitting  them 
o  consider  further  of  their  verdict,  or  to  retire  and  answer 
he  third  issue  after  having  sei)anited. 

The  jury  found,  in  respon.-^L'  to  the  first  issue,  "Tlie  goods 
vere  purchased  for  constructing  a  railroad,  but  plaintiffs 
lid  not  know  it." 

The  response  to  the  second  issue  was  not  changed,  and 
n  response  to  the  third  i.ssue  tlie  jury  answered,  "Yes." 

To  all  of  which  the  defendant  corporation  excepted. 

And  thereupon,  in  ajit  time,  the  defemlant  corporation 
■ntered  its  motion  that  the  verdict  lie  set  aside, -and  for  a 
lew  trial,  which  motion  was  denied,  and  the  defendant  cor- 
•oration  excepted. 

And  thereupon  judgment  was  rendered  by  the  Court  in 
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favor  of  tlio  ])laintiffs  upon  the  verdict.  The  defendants 
thereupon  a^iin  called  up  their  motion  to  vacate  and  dis- 
solve the  attachment,  which  the  Court  disallowed.  Defend- 
ant corporation  appealed. 

Mr,  fS.  J.  Ervin,  for  plaint  ill's. 

Mcf<i<rs.  M.  Silver  and  I.  T  Avcvy,  for  defendant  (ap{)el- 
lant). 

Clahk,  J.:  The  appeal  from  tlie  refusal  to  dismiss  the 
action  was  held  premature  in  this  case,  111  X.  C,  528.  But 
the  exception  having  been  noted,  now  comes  up  for  review 
without  prejudice  on  this  ajipeal  from  the  final  judgment. 
Guilford  County  v.  Georgia  Co.,  109  N.  C,  310. 

It  was  admitted  that  the  sunnnons  had  been  served  on 
the  agent  of  the  defendant  corporation  February  23,  1892, 
but  the  return  of  the  Sheriff  was  unsigned,  though  indorsed 
in  i>roj)er  form  on  the  summons.  The  Judge  did  not  exceed 
his  powers,  but  exercised  them  properly  in  permitting  the 
Sheriff  to  sign  the  return  iiuuc  pro  tunc.  Clark  v.  Hellen. 
23  X.  C,  421 ;  Heudermu  v.  Graham,  84  X.  C,  49(3;  II after* 
y.  Moore,  90  X.  C,  41;  WilliaiHS  v.  Weaver,  101  X.  C,  1. 
Indeed,  the  Sheriff  had  of  right  till  the  first  day  of  that 
term  to  make  the  return.  The  Code,  §200.  So  far  as  the 
attachment  is  considered  as  the  basis  of  a  publication  to 
bring  the  defendants  into  court,  it  is  unnecessary  to  con- 
sider whether  it  was  regularly  sued  out  or  not,  as  to  the 
defendant  cor|)oration,  since  the  summons  was  served  on  its 
agent.  The  Code,  §217  (1).  Xor  as  to  the  defendant  Mar- 
tin, for  he  submitted  to  the  verdict  and  judgment  and  ha?* 
not  appealed. 

The  affidavit  to  j)rocure  publication  of  summons  niiK*«t 
contain  an  averment  that  the  defendant  **cannot,  after  due 
diliironce,  be  found  within  this  State."     The  Code,  §218. 
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But  this  is  not  rci[iiire(l  for  an  atta(;hmLiit.  The  Code,  S34it. 
It  is  because  attaelimouts  are  rarely  issued,  except  against 
lum-ri'isideiitH,  for  whom  publication  must  Vie  niftde,  that  the 
Itto  rfcjuireiiients  are  often  confused.  It  is  not  recjuisite, 
iind  therefore  need  not  be  averred,  that  the  defendant  can- 
not bo  foiinii  in  the  State  in  order  to  |>rricure  a  warrant  of 
attachnieiU.  The  head-note  in  Sheldon  v.  KlveU,  110  N.  C, 
4"N,  is  raisleadiuK.  It  was  the  onier  of  publication  whicli 
van  there  amended.  In  fact,  in  some  instances,  as  in  the 
I'TOsent,  an  attachment  may  issue  against  a  resident  of  the 
Slate  or  a  dome-stic  corporation.  Even  ha<l  the  motion  to 
iHsmiss  tbe  attaclnnenl  been  improperly  refu.sed  in  tliis 
casi',  merely  the  judgment  in  that  respect  would  have 
bd'n  modified.  Being  an  ancillary  remedy,  this  would 
uot  have  afl'ected  the  re{;nlarity  of  tlie  proceedinjis  and 
verdict,  nor  of  the  judgment  in  other  respects. 

The  issues  tendereil  by  the  defendants  were  i)referabie  to 
those  actually  submitted,  hut  the  defendants  suffered  no 
prejudice,  as  every  phase  of  their  case  could  have  been  and 
was  submitted  to  the  jury,  Jl'iiii/iliir!/  v.  (Jlnirch,  11)0  N.  (.'., 
i:W,  and  cases  there  cited. 

The  defence  set  uji  in  the  answer  that  the  contract  was 
invalid  as  to  defendant  coqioration,  un<hT  jfVw'  Code.  S'ii'^3, 
liecause  not  in  writing,  is  not  fjood,  because  it  is  an  executed 
and  not  an  executory  contract.  C'niiin  v.  I'iedmuut,  10!l 
N.  (■-,  101:  noheris  v.  Wood-n-wkiwi  0».,  Ill  X.  ('.,  4.'!2. 
This  st'ction  ((>.S:S)  was  repealed  by  the  Legislature  of  1S9:J. 

A.-lothis  ajipellant,  certainly  the  .Judge  jiroiierly  held 
that  the  cause  stood  for  trial  at  Spring  Term,  ISiKS.  The 
other  defendant  is  not  c<)niplaining.  This  defendant  was 
not  a  non-resident,  but  a  domestic  corporation,  and  the  affi- 
davit for  publication,  February  1,  18!i:j,  against  the  other 
defendant,  Martin,  by  the  recital  therein  that  there  was 
then  no  agent  of  the  a])pellant  corporation  in  this  State, 
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does  not  annul  tlie  Sheriff's  return,  and  the  admission  of 
service  ui)on  the  agent  of  such  corj)oration  nearly  a  year 
before,  on  February  23,  1892. 

The  prineijjal  contention  on  the  merits  is  that  the  defend- 
ant corporation  did  not  buy  the  goods,  l)ut  that  they  were 
bought  by  >hirtin  for  a  railroad  company:  and  further,  if 
bought  for  this  company  it  was  not  bound,  because  tlu^ 
goods  were  railroad  supi)lies,  and  this  comj)any  could  not 
act  ultra  rircs.  As  to  the  first  proposition,  the  jury  found 
the  fact  that  the  goods  were  bought  l)y  and  delivered  to  the 
defendant  corporation.  As  to  the  second  ])roi)osition,  tho 
company  would  certainly  have  been  acting  «//ra  n>r*<fhadii 
attempted  to  l)uild  or  oj)erate  a  railroad,  but  it  by  no  means 
follows  that  it  would  not  be  liable  for  railroad  supplies  if  pur- 
chased or  used  bv  it.  It  would  scarcelv  be  absolved  from  Wn- 
bility  for  goods  actually  bought  1)V  it  on  the  ground  that  it 
did  not  need  them.  But  we  need  not  decide  this  point,  for 
the  goods  in  (piestion — jiowder,  dynamite,  etc. — were  not 
sudi  articles  that  the  seller  would  have  notice  that  the 
defendant  '*Lum])er,  Ranch  and  Mining  Company  "would 
not  have  need  of  them  in  its  business.  In  fact,  it  might 
reasonably  be  supposed  that  these  articles  were  to  be  use<l  in 
mining,  and  the  jury  find  as  a  fact  that  the  plaintiffs  had  no 
notice  that  the  goods  were  to  be  used  for  any  other  purposi-. 

Mr.  Wilson  was  properly  allowed  to  testify  that  l>y 
autliority  of  the  treasurer  and  general  agent  of  the  defend- 
ant company  he  bought  these  goods  of  the  plaintiff  forsiud 
company.  It  is  not  a  forbidden  delegation  of  authority, 
but  frequently  a  necessary  exercise  of  it,  Avhen  the  chief 
officer  of  a  corporation  purchases  articles  for  his  company 
through  an  agent.  The  letters  of  the  said  treasurer,  written 
subse(iuently,  were  competent  evidence  to  corroborate  the 
witness.  This  is  not  the  case  of  an  attempt  to  prove  an 
agency  by  sul)se(iuent  admissions  of  an  officer.     Here  there 
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was  direct  testimony  by  Wilson  of  his  purchase  of  the 
gocnls  for  the  defendant  company  by  authority  of  its  treas- 
urer and  general  manager,  and  the  subsequent  corresj)ond- 
ence  of  that  officer  with  the  plaintiffs,  signing  himself  treas- 
urer of  such  company,  acknowledging  the  receipt  of  goods, 
paying  for  same  in  part  and  asking  time  for  further  pay- 
ment, was  corroborative  as  ratification  of  the  action  of  the 
purchasing  agent.  The  last  letter  of  the  three  in  evidence 
was  not  signed  by  him  as  treasurer,  but  probably  was  com- 
petent in  connection  with  tlie  other  two.  At  any  rate,  the 
exeoj>tion  being  a  general  one  as  to  all  three  letter,  cannot 
be  sustained  as  to  one  only.     Smiley  v.  Pearce,  98  N.  C,  185. 

The  prayers  for  instruction,  though  in  writing,  were 
not  a.<ked  at  the  close  of  the  evidence,  but  much  later,  and 
wore  not  in  ai)t  time,  and  cannot  be  considered.  Grubbs 
w  Insurance  Co.,  108  X.  C,  472;  Taylor  v.  Plummer,  105 
X.  (\,  50;  Posey  v.  Paiton,  109  N.  C,  455;  Merrill  v.  Whit- 
mirp,  110  N.  C,  3()7. 

The  exception  that  there  was  no  evidence  sufficient  to 
go  to  the  jurj'  cannot  be  sustained.  There  was  the  testi- 
mony of  Wilson  that  he  bought  the  goods  for  the  defend- 
ant company,  and  the  letter  from  the  treasurer  of  the  same 
afterwards  enclosing  part  payment  and  asking  time  on  the 
balance. 

The  jury  having  found  the  third  issue  before  their  sep- 
aration, it  was  no  error  to  permit  them  to  assemble  again 
and  write  it  down,  especially  as  the  Judge  finds  as  a  fact 
that  the  jury  had  not  been  influenced  by  what  had  been  said 
to  them  after  their  separation.  Petty  v.  Boussean,  94  X.  C, 
355;  State  v.  Shelly,  98  X.  C,  673,  Indeed,  it  was,  if  error, 
immaterial  error,  for  the  response  to  the  third  issue  was 
a  mere  legal  sequence,  upon  the  pleadings  and  admissions, 
to  the  findings  upon  the  first  and  second  issues.  The  jury 
were  right  in   deeming  no   response  thereto  necessary,  for 
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the  answer  admitted  the  purchase  of  the  goods  averred  in 
the  eoinphiint  by  Martin,  and  merely  alleged  that  thev 
were  bought  by  him  for  another  company  and  not  for  the 
tlefendant  corporation. 

The  amendment  to  the  res[)onse  to  the  first  issue  could 
not  prejudice  the  api>ellant.  It  is  in  no  worse  condition  in 
any  respect  than  if  the  answer  to  that  issue  had  stood  a> 
first  made. 

Some  of  the  recitals  of  fact  set  out  by  tlie  appellant  as 
his  grounds  for  the  motion  for  a  new  trial  neither  ap[)ear 
in  the  record  nor  are  found  as  facts  by  the  Judge,  and  of 
course  we  cannot  consider  them. 

Xo  Error. 


L.  W.  LI:NSF()RI)  v.  RICHMOND  SPEAKS. 

Sale  Under  Pourr  in  Mortgage — Validity — Notice — Burden  of 

Proof — Estoppel. 

1.  In  an  action  to  rot'over  land  by  the  ])urcliaser  thereof  at  a  sale  under 

the  i>ower  contained  in  a  mortjjjijre  ^iven  by  the  defen<lant,  the 
dei'd  executed  by  the  niortjnijree  reciting  the  sale  in  pursuance  of 
the  power  is  prima  ftric  evidence  that  all  the  temip  of  the  iwwer 
and  all  reciuirenients  as  to  notice  have  been  complied  with. 

2.  Kven  if  a  f^ale  under  the  power  in  a  niortj?age  .should  l)e  invalid  by 

reason  of  a  fiiilure  on  the  part  of  the  mortgagee  to  comply  with 
the  directions  of  the  power,  yet,  as  the  mortgagee  held  the  legal 
title,  his  deed  would  ccmvey  it  to  the  purchaser  subject  to  tlie 
equities  of  the  mortgage. 

:{.  The  acfiuiescence  of  a  mortgagor  in  the  conduct  of  a  sale,  and  par- 
ticularly in  the  terms  of  it,  will  cure  any  defect  in  this  resi»eot, 
and  ffive  validitv  to  it. 


Civil  action  to  recover  land,  tried  before  Mclver,  J.,  and 
a  jury,  at  Fall  Term,  1892,  of  Wilkes  Superior  Court. 
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Plaintiff  claimed  title  and  possession  under  a  (feed  exe- 
cuted to  him  as  purchaser  of  the  land  at  a  sale  made  under 
the  power  in  the  mortgage  given  by  defendant. 

The  defendant,  after  formally  answering  the  ordinary 
allegations  of  the  complaint,  for  a  further  defence  alleged : 
"1.  That  on  the  21st  day  of  July,  1890,  he  executed  a 
mortirage  to  L.  S.  Benbow  on  the  land  in  controversy,  to 
secure  the  pavment  of  the  sum  of  twentv-five  dollars,  which 
mort^jage  contained  a  i)0wer  of  sale,  authorizing  the  mort- 
^cagee  to  sell  said  lands  at  the  court-house  door  in  Wilkes- 
Ikjfo,  N.  C,  after  advertising  the  same  for  thirty  days  at 
the  court-house  door  in  Wilkes  countv,  and  three  other 
public  places  in  said  county,  and  that  the  said  land  was 
sold  on  the  4th  day  of  March,  1891. 

''2.  That  before  said  sale,  and  on  the  day  thereof,  he 
went  to  the  plaintifi'  and  asked  him  if  he  would  not  buy 
the  land  for  him  and  give  him  further  time  to  pay  for  the 
siUTie,  and  that  he,  the  plaintiff,  agreed  so  to  do,  and  that 
the  land  was  put  up  and  knocked  off  to  the  plaintiff*  at  the 
sum  of  twenty-five  dollars;  and  that  the  plaintiff,  before 
and  after  said  sale,  agreed  to  convey  the  said  lands  to  this 
defendant  on  the  i)ayment  of  the  purchase-money,  to-wit, 
the  sum  of  twenty-five  dollars;  and  that  he  further  agreed 
to  give  him  until  the  first  of  Noveml)er  to  pay  the  same, 
and  that  at  that  time  this  defendant  tendered  him  the 
money  with  interest  thereon,  and  that  the  plaintiff  refused 
to  acce])t  the  same,  and  said  tlie  land  was  worth  three 
hundred  dollars,  and  that  he  ha<l  been  offered  that  amount 
for  it. 

"3.  That  this  defendant  had  no  written  or  verbal  notice 
from  the  mortgagee  of  the  sale  of  the  land,  nor  did  lu^ 
ever  make  any  demand  for  the  monev  due  thereon  before 
the  a<lvertisement  and  sale  of  the  same,  and  that  he  acci- 
dentally heard  of  the  sale  a  few  days  before  the  day  of  sale 
39— Vol.  112 
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through  the  phiintiff,  who  asked  him  if  he  knew  that  his 
land  was  advertised  to  be  sohl,  and  that  he  tohl  him  he 
did  not ;  and,  to  the  best  of  his  reeolleetion,  the  plaintiff 
said  he  saw  it  advertised  in  a  newspaper. 

"  4.  Tliat  he  is  advised  and  beHeves  that  the  said  sale  by 
the  mortgagee,  L.  S.  Henbow,  was  irreguhir,  illegal  ami 
void,  in  that  the  same  was  advertised  to  be  sold  on  the 
2d  day  of  March,  1891,  when,  in  fact,  it  was  sold  on  the 
4th  (lav  of  Mareh,  1891.  That  he  had  no  notice  from 
said  mortgagc^e  of  the  sale  of  said  land  under  said  mort- 
gage, and  that  the  said  land  was  sold  contrary  to  the  power 
of  sale  contained  in  said  mortgage,  in  that  it  was  adver- 
tis(Kl,  as  he  is  informed  and  believes,  in  a  newspaper,  insteaJ 
of  at  the  court-house  door  and  three  other  public  places  in 
Wilkes  county,  as  contained  and  stipulated  in  said  mort- 


■  II  f^  J 


i^lg^'- 


T\w  defendant  prayed  that  the  plaintifl'  be  declawnl  to 
hold  the  lands  in  trust  for  his  benefit,  and  that  he  be  com- 
pelled to  convey  the  same  to  him  in  fee  on  payment  of  the 
purchase-money,  with  interest  up  to  the  time  he  tendered 
the  same  to  the  plaintiff,  and  that  the  mortgage  sale  of 
said  lands  l)e  declared  illegal  and  void;  and  that  his(lt*CHl 
to  the  plaintiff  be  canceled,  and  for  other  and  further 
relief,  etc. 

Th(^  plaintiff  in  rejdy  denied  ajlegation  two  of  the 
''further  defence"  and  in  answer  to  paragraph  tha^e.siud 
that  the  land  was  advertised  at  the  store-house  of  plaintiff, 
and  that  he  did  not  tell  defendant  that  he  Siiw  the  adver- 
tisement in  a  newspaper,  for  the  advertisement  was  posted 
on  door  of  plaintiff,  where  every  one  could  .see  it. 

The  following  issues  were  submitted  to  the  jury  without 
objection : 

1.  Was  the  land  sold  in  accordance  with  the  termri  of 
the  power  of  sale  contained  in  the  mortgage? 
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2.  Di<l  the  plaintiff  purchase  the  hinds  described  in  the 
complaint  for  defendant? 

3.  Is  tlie  plaintiff*  the  owner  and  entitled  to  the  posses- 
sion of  the  lands  described  in  the  complaint? 

Plaintiff'  ottered  in  evidence  a  mortgage,  executed  by  the 
defendant  and  wife  to  L.  S.  Benbow,  dated  July  21,  1890, 
to  secure  the  payment  of  the  sum  of  twenty-tive  dollars, 
l»ower  of  sale  being  as  follows: 

"But  if  default  shall  be  made  in  the  payment  of  said 
note  and  interest  on  the  same,  or  any  part  of  either  at 
maturity,  then  and  in  that  event  it  shall  be  lawful  for 
and  the  duty  of  said  party  of  the  second  part  to  sell  said 
land  hereinbefore  described  to  the  highest  bidder  for  cash 
at  tlie  court-house  door  in  Wilkesboro,  Wilkes  county,  first 
giving  advertisement  of  the  same  for  thirty  days  at  tlie 
court-house  door  in  said  county  and  three  other  public 
places,  and  convey  the  same  to  the  purchaser  in  fee-simple,'* 
(^tc. 

Plaintiff*  next  offered  a  deed  to  himself  from  L.  S.  Ben- 
Imjw  for  the  land  in  controversy,  dated  March  4,  1891. 

The  plaintiff'  testified  that  he  bought  the  lands  at  the 
court-house  in  Wilkesboro,  at  the  mortgage  sale  on  4th 
<lay  of  March,  1891.  That  he  bought  the  land  for  him- 
self; that  there  was  no  agreement  on  his  part  to  purchase 
for  the  defendant.  That  one  advertisement  was  posted  at 
his  store-house  some  six  weeks  next  before  the  sale ;  that 
he  saw  another  on  the  dav  of  sale  at  the  court-house  door 
in  Wilkesboro,  but  he  did  not  know  how  long  it  had  been 

there,  and  that  he  did   not  know  of  anv  other  advertise- 

« 

ments  of  the  sale. 

The  plaintiff*  here  rested  his  case. 

The  Court  told  the  jury  that  the  l)urden  was  upon  the 
plaintiff"  to  show  that  the  power  of  sale  contained  in  the 
mortgage  had  been  complied  with,  and  having  failed  to  do 
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SO  he  could  not  recover,  and  instructed  the  jury  to  find  the 
first  issue,  ''  No.'' 

Plaintiff  exeei)ted.  There  was  verdict  and  judgment  for 
the  defendant,  and  plaintiff  appealed,  assigning  as  error 
the  ruling  of  the  Court  excepted  to. 

Mr.  ]V.  W.  BarbeVy  for  appellant. 
Mr.  It.  N.  Hackettf  for  appellee. 

MacRak,  J. :  The  principal  question  presented  is  whether 
in  this  case  the  burden  is  upon  the  plaintiff  to  show  that 

« 

the  power  of  sale  had  been  duly  executed. 

Tpon  examination  we  find  no  express  authority  on  the 
subject  in  this  State,  and  the  authorities  are  conflicting  else- 
where. All  agree  that  the  essential  requisites  of  the  power 
must  be  strictly  complied  with  (2  Perry  on  Trusts,  sec.  602, 
p.  — ),  and  that  Courts  will  strictly  scrutinize  sales  under 
powers  in  deeds  of  mortgage. 

It  is  said  in  the  first  edition  of  Jones  on  Mortgages  (1878), 
at  section  IS^^O,  upon  the  question  of  burden  of  proof  as 
to  notice:  **When  the  validity  of  a  sale  under  a  power  is 
questioned  by  the  debtor  on  the  ground  that  the  advertise- 
ment of  the  sale  was  not  made  in  pursuance  of  thedee<l, 
the  burden  of  proving  a  proper  advertisement  rests  ujKm 
the  purchaser  or  other  party  insisting  upon  the  side,"  and 
reference  is  made  to  Gibson  v.  Jones,  5  Leigh.,  *M0. 

The  same  proposition  is  laid  down  in  1st  Devlea  on 
Deeds,  sec.  447:  *' Compliance  with  the  power  where  notice 
is  required  must  be  shown  by  parties  relying  upon  the 
validitv  of  the  sale,"  and  reference  is  made  to  Gibsnn  v. 
JoneSj  supra,  and  Ilahn  v.  Tlndell^  1  Bush.,  358.  And  in 
2  Perry  on  Trusts,  sec.  782,  upon  the  same  authorities,  the 
text  says:  '*  If  notice  is  required  by  the  power,  thos(»  per- 
sons relying  upon  the  validity  of  the  sale  must  show  that 
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the  power  was  complied  with/'  To  the  same  effect  is  Wood 
V.  Lake,  62  Ahi.,  489,  citing  other  authorities.  Chancellor 
Kent,  however,  indicated  a  different  opinion  in  Minme  v. 
(ox,i}  Johns.,  ch.  447:  **That  want  of  notice  would  not 
atik't  the  title  of  the  purchaser,  but  that  the  trustee  would 
be  liable  for  the  deficiency  in  the  price." 

The  (juestion  was  carefully  examined  in  iSamngs  Society 
V.  Ikenttg,  66  Cal.,  281,  and  the  Court  came  to  the  conclu- 
m\\  that  in  an  action  of  ejectment  by  the   purchaser  evi- 
dence dehors  the  deed  is  not  necessarv  to  show  title  and 
ri^'ht  of  possession  in  the  plaintiff.  And  in  the  fourth  edition 
of  Jones  on  Mortgages,  sec.  18;]0,  it  is  said  :   **  When  the 
validity  of  a  sale  under  a  power  is  questioned  on  the  ground 
that  the  advertisement  of  the  sale  was  not  made  in  pursuance 
of  the  dec<l,  the  better  opinion  is  that  in  an  action  at  law 
it  will  be  presumed,  after  the  execution  of  the  deed  under 
the  power  of  sale  to  the  purchaser,  that  all  the  terms  of 
the  power  and  all  requirements  as  to  notice  have  been  com- 
plied with.     Certainly,  in  an  action   of  ejectment  by  the 
purchaser  against  the  grantor  or  other  person  in  possession, 
no  evidence,  aside  from  the  deed  to  such  i)urchaser  and  the 
reiitals  in  it,  is  necessary  to  show  title  and  right  of  posses- 
sion in  the  plaintiff."     And  in  the  same  connection  it  is 
said  :  "  It  would  seem,  moreover,  that  the  defendant  would 
not  be  j)ermitted  to  show  that  notice  of  sale  was  not  given 
under  the  i)Ower,  because  the  deed  would  confer  upon  the 
purchaser  the  legal  title  to  the  land." 

We  refer  to  the  note  to  Tyler  v.  Herring,  19  Am.  St.  Hep., 
26:i,  which  sustains  the  conclusion  that  the  title  shown  by 
plaintiff  was  prima  facie.  It  is  based  upon  the  general 
presumption  in  favor  of  meritorious  parties  as  purchasers 
for  value  that  the  power  has  been  properly  exercised.  As 
we  have  said,  the  authorities  are  all  one  way,  that  the 
power  must  be  exercised  in  strict  accordance  with  its  terms, 
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subject  to  cH^uittible  relief  in  some  cases  of  defective  execu- 
tion. 

But  even  if  the  sale  had  been  shown  to  be  invalid  bv 
reason  of  a  failure  on  the  part  of  the  mortgagee  to  comply 
with  the  directions  of  the  power,  yet  the  mortgagee  heM 
the  legal  title  and  his  deed  to  plaintiff  conveyed  it  subject 
to  the  ecjuities  of  the  mortgage.  1  Jones  Mort.,  787-812; 
1  Lewyn  on  Trusts,  603(4).  It  may  be  that  the  defendant 
would  have  been  estopped  from  taking  advantage  of  an 
irregularity  in  the  sale,  for  **  the  acquiescence  of  the  mort- 
gagor in  the  conduct  of  the  sale,  and  j)articularly  in  the 
terms  of  it,  will  cure  any  defect  in  this  respect  and  give 
validity  to  it."  2  Jones  Mort.,  sec.  186(>;  OlcnU  v.  Bjinnm, 
17  Wail.,  44. 

But  the  defendant  sets  up  a  counter-claim  for  substan- 
tive relief  and  will  be  entitled  to  have  the  same  passed 
upon  and  ai)propriate  relief,  if  lie  should  be  found  entitled 
thereto.  New  Trial. 


CHEMICAL  COMPANY  OF  (\\NTON  v.  T.  H.  PECiRAM  et  al. 

Contract — Surety — IndnUjence  to  Principal  Debtor — Release 

of  Sarefy. 

1.  A  contract  made  by  a  creditor  with  a  principal  debtor  for  forl>ennuuv 

to  sue  for  a  fixed  and  limited  period,  founded  on  a  sufficient  ctm- 
sideration,  without  reserving  the  right  to  proceed  agaiiiKt  the 
surety,  and  made  without  his  assent,  releases  the  Burety;  therefore 

2.  Where  an  ajrency  contract,  to  which  defendants  were  suretiej?,  pro- 

vided that  the  agent  of  plaintiff  (the  principal  debtor)  would  jrivc 
his  ])romissory  notes  for  goods  sold  by  him,  payable  at  the  times 
fixed  in  said  contract,  defendant  sureties  being  liable  therefor,  and 
said  notes  were  executed,  and  tlie  crt»ditor  at  the  maturity  of  said 
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notes  liad  a  settlement  with  the  agent  (the  principal  debtor)  and 
surrenderetl  the  old  notes  to  him,  acce]>ting  notes  dne  at  future 
tlates  in  renewal  of  and  substitution  for  the  same,  without  reaerv- 
in<r  any  rights  against  the  sureties  or  obtaining  their  consent  to  the 
extension:  i/^Vrf,  that  such  acceptance  of  new  notes  constituted  a 
contract  on  the  part  of  tlie  creditor  to  ix>stj>one  action  against  the 
principal  debtor  until  they  matured,  and  hence  discharged  the 
sureties. 

Civil  action,  heard  at  July  (special)  Term,  1892,  of  For- 
syth Superior  Court,  on  the  report  of  referees  aiul  excep- 
tions thereto. 

The  action  was  brought  by  the  Chemical  Company  of 
Canton  against  their  agent,  T.  H.  Pegram,  Jr.,  to  recover 
an  alleged  balance  due  by  him  for  fertilizers  sold,  amount- 
ing to  $4,140,  and  against  L.  \V.  Pegram  and  T.  II.  Pegram, 
Sr.,  to  recover  the  penalty  ($3,000)  of  a  bond  executed  by 
them  a.s  sureties  for  Pegram,  Jr. 

The  bond  was  as  follows: 

"Know  all  men  by  these  j)resents,  that  we,  T.  H.  Pegram, 
Jr.,  L.  W.  Pegram  and  T.  H.  Pegram,  Sr.,  of  said  county 
and  State,  are  held  and  firmlv  bound  unto  the  Chemical 
Coni[)any  of  C'anton,  Baltimore,  Md.,  in  the  sum  of  $3,000, 
for  the  payment  of  which  we  bind  ourselves  jointly  and 
.severally,  our  heirs,  executors  and  administrators,  firmly 
by  these  presents,  signed  ancl  sealed  the  22(1  day  of  May, 
1880. 

"The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  T.  H.  Pegram,  Jr.,  has  become  the  agent 
of  the  Chemical  Company  of  Canton,  and  whereas  the 
J*aid  T.  IT.  Pegram,  Jr.,  is  re(juired  to  execute  and  deliver 
to  the  Siiid  Chemical  Company  of  Canton  a  bond  in  the 
.sum  of  $3,000  for  the  faithful  performance  of  his  jjart  of 
bis  contract  with  said  company,  including  the  contract  of 
1884  and  the  present  year,  and  all  subse(|uent  contracts: 


Tl 
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"Now,  therefore,  if  the  said  T.  H.  Pegram,  Jr..  shall 
faithfully  perform  his  contract  with  said  company,  ami 
meet  all  the  recjuirements  of  the  same,  then  this  obligation 
shall  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect. 

"T.  H.  Pe(jram,  Jk.,  (Seal). 

'^L.  W.  Pk(jram,  (Seal). 

''T.  H.  Pkcjram,  ^m.,  (Seal)." 

The  cause  was  referred  to  A.  H.  Ellcr  and  E.  A.  Griffith, 
Es(]s.,  who  made  their  report  as  follows: 

*'  1 .  We  find  that  T.  11.  Pegram,  Jr.,  one  of  the  defendants, 
agree<l,  in  writin<^,  to  act  as  agent  of  the  plaintiff  coiirpanv 
for  the  sale  of  tlieir  fertilizers  at  Winston,  N.  C,  during  the 
years  1«84,  188r),  188()  and  1887,  and  tliat  he  did  so  act. 

"2.  We  find  that  the  siiid  T.  II.  I*egram,  Jr.,  agn'cd  with 
the  plaintiff  c()mj)any,  by  several  writings,  to  purcha.^e  fer- 
tilizers from  them,  naming  small  quantities,  and  *as  much 
arlditional  as  mav  be  mutuallv  satisfactorv.! 

*  «  « 

"*i.  We  find  that  during  the  continuance  of  said  agency 
T.  H.  Pegram,  Jr.,  did  j)urchase  from  the  plaintiff  com- 
])any  fertilizers  amounting  to  $8,298.20,  for  which  he  deliv- 
ered to  the  plaintiff  company  his  promissory  notes  of  dif- 
ferent dates,  amounts  and  times  of  maturitv. 

"4.  We  find  that  j)ayments  were  made  at  different  times, 
until  this  amount  of  indebtiMlness  was  reduced  to  $"), 769.42. 
as  evidenced  by  ten  promissory  notes  of  different  amounts, 
and  bearing  several  dates  of  execution  from  May  18, 1886. 
to  March  ;5,  1887. 

*'We  find  that  on  November  16,  1887,  a  settlement  was 
had  between  the  plaintiff  company  and  T.  H.  Pegram,  Jr.: 
that  the  accrued  interest  on  the  said  ten  note.«J  was  added 
and  all  credits  deducted,  and  four  renewal  notes  were  exe- 
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cuted  by  said  T.  H.  Pegram,  Jr.,  covering  amount  due, 
acconling  to  their  calculation,  which  amount  thus  appears: 

"One  note,  dated  November  16,  1887,  due  December  7, 
1887,  $],2r)5;  one  dated  November  16,  1887,  due  January 
7, 1888,  $1,261.46  ;  one  dated  November  16,  1887,  due  Feb- 
ruary 7, 1888,  $1,001.24,  and  one  dated  November  16,  1887, 
due  March  7,  1888,  $1,006.84,  aggregating  $4,471.47.  All 
l>earing  six  j)er  cent,  interest  after  maturity. 

"  We  find  this  amount  too  large  by  $54.07.  We  find  sub- 
siH|uent  payments  as  follows:  December  17,  1887,  cash 
paid,  $25.;38;  January  24,  1887,  cash  paid,  $181.40;  April 
24,  1887,  cash  paid,  $8:3.20. 

"  We  find  by  calculation  that  the  principal  sum,  due  March 
7,  1892,  of  said  notes,  to  be  $4,181.54,  and  the  interest 
thereon  $1,045.97,  aggregating  $5,227.51. 

"6.  We  find  that  during  the  continuance  of  said  agency 
T.  H.  Pegram,  Jr.,  took  notes,  mortgages  and  other  evi- 
dences of  debt  from  parties  to  whom  he  sold  said  fertilizer 
to  the  amount  of  $10,696.12,  all  of  which  were  turned  over 
to  the  plaintiff  company,  to  be  treated  as  collateral  security 
to  Pegrara's  notes:  and  that  on  February  12,  1887,  said 
notes,  etc.,  were  redelivered  to  T.  H.  Pegram,  Jr.,  for  collec- 
tion according  to  agreement. 

**7.  We  find  that  T.  II.  Pegram,  Jr.,  prior  to  his  assign- 
ment on  December  5,  1887,  made  collections  on  said  collat- 
eral notes,  etc.,  to  the  amount  of  $7,791.87;  that  he  paid 
over  to  plaintiff  company  thereof  $.'3,7**30.58;  in  his  hands, 
84,061.29. 

^'8.  We  find  as  a  fact  that  on  November  16,  1887,  and 
prior  thereto,  when  plaintiff  company  and  T.  H.  Pegram, 
Jr.,  had  a  settlement,  and  took  and  executed  the  four 
renewal  notes  covering  total  sums  due,  that  plaintifl'  com- 
pany knew  that  T.  H.  Pegram,  Jr.,  had  l)een  and  was  col- 
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lecting  and  using  as  liis  own  these  moneys  so  collected  on 
the  collateral  notes. 

''  9.  We  find  that  on  December  5,  1887,  T.  H.  Pegram, 
Jr.,  assigned  all  of  his  property  to  J.  C.  Buxton  and  J.  S. 
(irogan,  naming  the  plaintiff  company  in  his  third  class  of 
preferred  creditors  to  amount  of  $3,000,  more  or  less,  on 
account  of  money  collected  and  not  paid  over. 

'*10.  We  find  that  on  December  14,  1887,  the  plaintiff 
company  demanded  of  the  defendant  T.  H.  Pegram,  Jr.. 
all  of  said  collateral  notes,  accounts,  etc.,  and  that  Pegram, 
under  protest,  surrendered  the  same  to  the  amount  of 
$2,904.25,  and  that  they  have  been  in  the  possession  of  the 
plaintiff  company  since  that  time. 

*'ll.  We  find  that  at  the  time  such  notes  were  so 
demanded  and  surrendered  three-fourths  of  the  face  value 
thereof  could  have  been  collected;  that  is,  $2,178.18. 

*a2.  We  find  that  on  the  22d  dav  of  Mav,  1885,  all  of 
the  defendants  entered  into  a  bond  of  $3,000  in  favor  of 
the  plaintiff  company  for  the  faithful  performance  of  T.  H. 
Pegram,  Jr.'s,  part  of  the  contract  with  the  plaintifl'  com- 
{)any  for  1884  and  1885,  and  all  subsequent  contracts. 

''We  find  that  said  contract  requires  T.  H.  Pegram,  Jr., 
to  settle  for  all  fertilizers  by  note,  deliver  all  notes  of  pur- 
chasers to  plaintiff  company  as  collateral  security ;  hold 
goods  and  proceeds  in  trust  for  the  payment  of  his  notes: 
first  ai)ply  such  proceeds  to  the  payment  of  Siiid  notes,  and 
finally  to  pay  for  all  goods  shipped  on  his  order. 

"  We  conclude,  therefore,  as  matter  of  law,  that  L.  W. 
Pegram  and  T.  H.  Pegram,  8r.,  are  liable  as  surety  on  all 
indebtedness  of  T.  H  Pegram,  Jr.,  to  the  plaintiff  company 
not  exceeding  $3,000. 

"That  the  settlement  and  execution  of  the  four  renewal 
notes  on  November  16,  1887,  discharged  all  notes  exanited 
prior  thereto,  and  became  a  new  promise  to  pay  for  all  fer- 
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tilizers  sliipped  on  hi.s  order  to  that  date,  and  as  such  is 
secured  l)V  the  bond. 

"That  the  character  of  indebtechiess  theretofore  existhig 
bv  reason  of  the  use  or  misappropriation  of  phiintiff's  funds 
was  thereby  converted  into  a  simple  contract  debt. 

''That  the  plaintiff,  by  demanding  and  taking  out  of  the 
hands  of  T.  H.  Pegram,  Jr.,  tlie  collateral  notes  to  amount 
of  82,904.25,  which,  according  to  agreement,  were  deliv- 
ered to  him  for  collection,  thereby  relieved  him  of  the 
responsibility  of  their  collection,  and  must  account  to  him 
for  ^uch  sum  as  might  have  been  realized  on  same,  which 
is  found  to  be  §2,178.18. 

"That  after  deducting  from  the  sum  total  of  indebted- 
ness, viz.,  $5,227.51,  the  said  amount,  $2,178.18,  we  have 
$3,049.3:3. 

"And  therefore  direct  that  judgment  be  entered  against 
T.  H.  Pegram,  Jr.,  as  principal,  for  the  sum  of  three  thou- 
sand and  fortv-nine  dollars  and  thirtv-three  cents,  with 
interest*  thereon  from  March  7,  1892,  at  six  per  cent.,  and 
against  L.  W.  Pegram  and  T.  II.  Pegram,  Sr.,  as  surety,  for 
three  thousimd  dollars,  with  interest  at  six  per  cent,  per 
annum  from  March  7,  1892." 

The  plaintiff  excepted  to  the  report  of  the  referees  in 
this  matter  filed  in  the  cause: 

To  the  finding  of  fact  and  conclusions  of  law  by  said 
referees,  to-wit:  That  the  settlement  and  execution  of  the 
four  renewal  notes  on  November  10,  1887,  discharged  all 
notes  executed  prior  thereto,  and  became  a  new  promise  to 
])ay  for  all  fertilizers  shipped  on  his  (T.  II.  Pegram,  Jr.) 
order  to  that  date. 

The  defendants  excepted  to  the  finding  of  the  referees 
ill  that  they  find  as  a  conclusion  of  law  that  L.  W.  Pegram 
and  T.  H.  Pegram,  Sr.,  were  liable  as  sureties  to  the  amount 
of  three  thousand  dollars,  when  thev  should  have  found 
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that  the  extension  of  time  granted  to  T.  H.  Pegram,  Jr., 
and  the  taking  of  new  individual  notes,  in  which  the 
aeerued  interest  was  added  to  tlie  principal,  and  ass^niting 
to  the  use  of  plaintiff's  money  in  his  hands,  in  law  released 
the  sureties  from  all  liability;  the  facts  having  been  found 
bv  the  referees  that  such  renewal  and  extension  and  assent 
to  use  of  money  accrued,  and  there  being  no  evidence  that 
the  said  sureties  assented  to  it,  or  had  knowledge  of  it,  or  of 
any  part  of  it. 

l^pon  the  hearing  of  the  report  and  excejitions  filed  i)y 
plaintiff  and  defendants  the  Court  overruled  plamtiff's 
exceptions  and  sustained  defendants'  exceptions,  and  ad- 
judged that  the  plaintiff  recover  of  the  defendant  T.  H. 
Pegram,  Jr.,  the  sum  of  $3,049.38,  with  interest  thereon 
from  March  7,  1892,  until  paid,  and  the  costs,  and  that  the 
defendants  L.  W.  Pegram  and  T.  H.  Pegram,  Sr.,  sureties 
on  the  bond  sued  on,  go  without  day. 

The  plaintiff  appealed  from  so  much  of  the  judgment 
as  dismissed  tlie  action  against  the  sureties. 

Measrs.  Glenn  &  Manly,  for  plaintiff. 
Messrs.  Watson  <i'  Button,  for  defendants. 

BrRWKLL,  J.:  It  was  said  bv  Chief  Justiee  Smith  in 
Forhes  v.  Sheppard,  98  N.  (\,  111,  that  **  The  effect  of  a 
contract  for  forbearance  to  sue  for  a  fixed  and  limiteil 
period,  founded  on  a  sufficient  consideration  with  theprin- 
cij)al,  without  reserving  the  right  to  proceed  against  the 
suretv  and  made  without  his  assent,  is  too  well  settled  tn 
need  further  discussion.''  An  examination  of  the  record 
in  this  case  shows  that  everv  element  neccssarv  to  cou.^^ti- 
tute  this  defence  for  the  defendant  sureties  concurs  here. 
They  undertook  that  their  principal  would  faithfully  per- 
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form  bis  contracts  with  the  plaintiff  and  would  meet  all 
their  requirements. 

Bv  the  terms  of  those  contracts,  which  are  set  out  in  the 
complaint,  the  principal  debtor,  plaintiff *s  agent,  agreed 
that  he  would  pay  plaintiff  for  fertilizers  sold  by  him  at 
times  therein  specified,  and  that,  as  evidence  of  his  liability, 
he  would  give  to  plaintiff  his  promissory  notes  for  such 
sums,  due  and  payable. on  the  days  fixed  in  the  said  con- 
tracts. This  latter  thing  he  did.  It  seems  to  be  conceded 
that  the  defendants  were  bound  for  the  payment  of  those 
notes  at  maturity,  for  their  payment  then  was  one  of  "the 
requirements  of  the  contracts.*' 

The  acceptance  of  notes  due  at  certain  future  times  in 
renewal  of  and  substitution  for  the  notes  then  past  due,  for 
which  these  sureties  were  liable,  accompanied  by  the  sur- 
render of  the  old  notes,  a  settlement  being  then  made,  con- 
stituted a  contract  on  the  part  of  the  plaintiff  that  it  would 
posti)one  the  assertion  of  its  rights  against  the  principal 
debtor,  the  maker  of  the  notes,  till  they  matured.  This 
was  founded  upon  a  sufficient  cou.sideration,  the  renewal 
of  the  notes  and  the  making  the  settlement.  There  was 
no  reservation  of  a  right  to  collect  the  old  notes.  So  far  as 
appears  their  surrender  was  without  condition.  Nor  was 
there  any  reservation  of  right  against  the  sun'ties,  nor  any 
evidence  that  they  assented  to  the  extention  of  time.  Hence 
the  sureties  were  discharged  for  two  reasons:  the  contract 
had  been  materiallv  altered  without  their  consent,  and  it 
was  no  longer  the  contract  for  the  performance  of  which 
they  were  liable;  they  had  a  right,  when  the  debts  for 
which  they  were  bound  became  due,  to  pay  those  debts  and 
ivimedi'Otely  proceed  against  tlie  principal  for  indemnity — 
plaintiff's  conduct  deprived  them  of  this  right. 

We  are  precluded  from  any  consideration  of  the  point 
made  here  for  the  first  time,  that,  as  the  answer  of  the 
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defendant  sureties  did  not  avt- r  that  thev  had  been  released 
from  liability  by  extension  of  time  granted  to  the  princi- 
pal, they  could  not  avail  themselves  of  that  defence,  for  we 
can  consider  only  such  exceptions  when  they  are  first  taken 
in  the  Court  below.  Harper  v.  Bail,  92  N.  C,  394.  This 
is  settled  by  repeated  adjudications. 

No  Error. 


*T.  H.  COFFEY  ct  al.  v.  M.  G.  SHULER. 

Married  Woman — Charge  on  Separate  R'itate — Promm  to  Pay 

Debt  of  Another. 

1.  Where  a  married  woman  promised  her  husband,  in  his  la-^t  sickness, 

in  the  presence  of  his  creditor,  that  she  would  pay  the  debt  out  of 
moneys  received  from  insurance  on  his  hfe  in  her  favor,  and  the 
creditor,  in  consideration  of  such  promise,  foreboreenforceinentof 
his  demand  :  //eid^  that  such  promise  was  substantially  and  in 
effect  a  promises  to  the  creditor  to  pay  the  debt  of  her  husband, 
and  cannot  be  enforced  against  the  separate  personal  estate  of  the 
defendant,  as  it  was  not  in  writing,  was  not  made  with  the  written 
a.ssent  of  her  husband  and  did  not  charge  such  personal  estate. 

2.  If  the  promise  should  l)e  conceded  to  have  been  made  to  the  husband, 

the  creditor,  not  being  a  party  to  the  contract,  could  not  sue  upon  it 

Civil  action,  heard  on  complaint  and  demurrer,  al 
Spring  Term,  1892,  of  Caldw^eli.  Superior  (burt,  before 
GraveSy  J. 

The  complaint  alleged  in  substance  that  plaintifts  were 
partners  in  mercantile  business  under  the  name  of  Coffey 
&  Whidby,  and  as  such  deposited  in  a  bank  of  exchangee  and 
deposit  established,  owned  and   operated    by  one  D.  W. 


*BrRWELL,  J.,  having  been  of  counsel,  did  not  sit  on  the  hearing  of 
this  ca.«e. 
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.Shuler,  at  Hickory,  N.  C,  the  sum  of  $1,275,  for  whicli 
they  received  a  certificate  of  dei)().sit  redeemable  on  demand  ; 
that  about  August,  1890,  on  account  of  rumor«  afiecting 
the  credit  of  said  bank,  plaintiffs  became  alarmed  about 
the  safety  of  their  deposit  and  one  of  them,  F.  H.  Cotfey, 
visited  Hickory  and  learning  tliat  Shuler  was  confined  to 
his  bod.  went  to  his  residence,  where  he  was  received  bv 
the  defendant,  the  wife  of  Shuler,  to  whom  he  stated  the 
ohjt>ct  of  his  visit  to  be  the  getting  some  money  from  the 
hank;  that  he  w^as  admitted  to  Shuler's  room,  who  told 
him,  in  the  presence  of  defendant,  that  he  was  sorry  that 
he  could  not  let  him  have  some  monev  that  dav,  that  the 
i>jife  was  locked  and  the  clerk  did  not  know  its  combina- 
tion, but  added:    *'You  shall  have  everv  dollar  of  vour 
money/'  and  then,  addressing  his  wife,  said:  "You  know 
that  I  have  $43,000  of  insurance  on  my  life,  and  I  want 
vou  now  to  promise  that  vou  will  when  vou  receive  that 
monev  pav  out  of  it  Mr.  Toffev's   monev";  that  to   this 
request  of  her  husband  the  defendant  at  once  replied  that 
shv  would  do  so,  telling  him  not  to  worry  about  it,  the 
money  should  be  paid ;  that  shortly    after   the  interview 
Shuler  died,  having  made  an  assignment  of  all  his  j)roperty 
.for  the  benefit  of  his  creditors;  that  the  defendant  received 
from  insurance  comj)anies  $48,000  and  immediately   left 
the  State  and  became  a  resident  of  another  State.     Plain- 
tiffs prayed  that  the    transaction  might    be   declared    an 
assignment  of  said  sum  derived  from  the  policies  of  insur- 
ance or  that  it  might  be  adjudged  to  be  a  declaration  of  a 
trust  for  their  benefit  or  a  charge  upon  the  sum  received  to 
tlie  amount  of  their  debt. 

Defendant  denmrred  to  the  complaint  on  the  following 
grounds : 

The  comi>laint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  her  for  the  following  reasons: 
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First.  It  is  not  therein  allegecl  that  the  defendant  prom- 
ised the  phiintiffs,  or  any  one  of  them,  that  .she  would  pay 
the  debt  alleged  to  be  due  from  her  husband,  I).  W.  Shuler, 
to  them,  the  allegation  of  the  complaint  being  that  the 
pretended  promise  of  defendant  was  made,  not  to  plaintiffs, 
but  to  her  husband. 

Second.  It  is  not  alleged  that  the  promise  of  the  defendant, 
upon  which  this  action  was  founded,  was  in  writing,  or 
that  any  memorandum  thereof  was  made  in  writing  and 
signed  by  the  defendant,  but,  on  the  contrary,  it  is  alleged 
that  the  promise  was  oral,  and  therefore  one  upon  which 
no  action  can  be  had  in  the  courts  of  this  State  against  the 
defendant. 

Third.  It  is  not  alleged  that  the  pretended  promise,  to 
whomsoever  made,  was  made  for  a  valuable  consideration. 

Fo^irfh.  It  is  alleged  in  the  complaint  that,  at  the  time  of 
the  transactions  therein  set  out,  and  upon  which  this  action 
is  founded,  the  defendant  was  a  feme  covert,  and  it  is  not 
alleged  that  the  said  contract  or  promise  was  made  by  her 
for  such  consideration,  or  with  such  assent  of  her  husband, 
as  to  make  what  was  said  and  done  bv  her  on  the  oeca.'^ion 
referred  to,  as  set  out  in  the  complaint,  a  contract  binding 
upon  her  or  her  estate,  real  or  personal,  but,  on  the  contrary, 
the  facts  alleged  created  no  obligation  on  her  part,  and  do 
not  entitle  the  jdaintiffs  to  relief  they  ask  in  this  suit,  or  to 
any  other  relief  against  tliis  defendant. 

From  the  judgment  sustaining  the  demurrer  the  plain- 
tiffs appealed. 

J/(rAsrN.  G.  X.  Folk  and  E.  Jones,  for  plaintiffs  (appellants). 
Mr.  P.  I).   Walker,  for  defendant. 

ynEPHERi),  C.  J. :  If  the  oral  promise  alleged  in  thecoiD- 
plaint  was  made  by  the  defendant  to  the  plaintiffs  it  i.^ 
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plain  that  it  eaimot  bo  enforced  against  the  separate  personal 
estate  of  the  defendant,  as  it  is  not  in  writing,  is  without 
the  written  consent  of  the  husband  and  does  not  charge 
such  separate  estate.     Flamn  v.    Wallace^  103  X.  C,  296. 
In  order  to  avoid  this  difliculty  it  is  insisted  that  the  prom- 
ise was  made  to  the  husband,  and  therefore  the  j)rinciples 
laid  clown  in  Flaum's  case  do  not  apply,  and  that  she  can 
charge,  in  favor  of  her  husband,  a  large  part  of  the  capital 
of  her  personal  estate  without  any  formality  whatever.  .By 
no  means  admitting  such  a  proposition,  but  conceding  i.t 
for  the  purposes  of  the  argument,  wq  are  nevertheless  unable 
to  see  how  the  plaintiffs  can  recover.     If,  as  contended,  the 
[iromise  was  made  by  the  wife  to  the  husband,  it  is  well 
fettled  that  the  plaintiffs,  if  they  are  not  parties  to  the  con- 
tract, cannot  sue  upon  it.     Morehead  v.  Wrision,  73  N.  C, 
398;  Brown   on   Actions,  99;    Pollock  on  ('ontracts,  191. 
This  would  seem  to  put  an  end  to  the  {)laintiffs'  action,  but 
^^raiiting  that  under  the  Code  of  C'ivil  Procedure  the  action 
may  be  maintained  by  the  real  parties  in  interest,  which  in 
this  case  it  is  claimed  are  the  })laintiffs,  for  whctse  benefit  it 
is  alleged  the  contract  was  ma<le,  we  must  still  deny  their 
right  to  recover. 

If,  as  insisted,  the  plaintiffs  can  sue,  it  is  because  they 
are  substantially  the  parties  interested  in  the  contract,  and 
as  they  were  j)resentat  the  time  of  the  promise  and  impliedly 
assented  to  the  same,  and  as  they  claim  that  their  alleged 
forbearance  constituted  the  consideration  (there  really  being 
none  moving  from  the  husband),  we  cannot  but  regard  it,  at 
least  in  an  action  of  this  nature,  as  sul)stantially  an  agree- 
ment between  the  plaintiffs  and  the  defendant,  and  therefore 
within  the  case  of  Flaum  v.   Wallace,  i^upra. 

Entertaining  these  views,  it  is  unnecessary  to  discuss  the 
other  interesting  (piestions  raised  by  the  learned  counsel. 

Affirmed. 
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K.   B.  MILLEU  V.  E.  M.  CHrKCH. 

V)nrr(n'fl('(l  Iked — Kfjuliahle  EMaiv — S}irrn}dcr  of  Deed,  ff^cf 

of — Feme  Covert. 

1.  The  iMjnitabU*  interest  croate*!  by  an  iinrejjiHtered  (U*e<l  can  onlinarily 

bo  oxtinjnnsbo*!  by  a  ivtnrn  of  tho  consideration  and  a  8nrn'n<lerof 

tbc  deed,  bnt  wbere  the  jrnmtee  i^«  a  feme  rorrrt,  jqich  «|uitahh* 

.    estate  can  onlv  be  divested  bv  her  dee<i  and  i>rivv  examination an«l 

joinder  of  her  husband;  therefore 

'1.  Where,  in  an  action  to  recover  land,  it  apjK'ared  that  plain t it!* Vjrramor 
had  previously  conveyed  it  to  his  daujfhter,  aftinf  cm'eri,  ^hti, 
after  retaining  the  deed  for  a  year  without  having  it  rec»inle<l. 
returned  it  to  her  father  just  before  her  <leath  with  instnictionitto 
<lesti"oy  it,  which  he  <lid:  Hehl,  that  plaintiff  waj<  not  entitled  to 
recover  the  land  from  <lefendants,  the  heirs  of  tlie  daujrhter,  who 
were  in  i)ossession  under  the  equitable  title  acquired  fnim  her. 

Civil  action,  tried  at  Fall  Term,  1892,  of  Wataiua 
Superior  Court,  before  AnnfieUl,  ./.,  and  a  jury. 

Plaintiff  introdueed  in  evidence  a  deed  for  the  land  in 
eontroversy  to  himself  from  one  Cleveland  Eggers.  dated  iu 
1S92,  j)urj)ortino;  to  eouvey  said  land  to  plaintiff  in  foe. 
Plaintiff,  as  a  witness  for  himself,  testified  that  when  he 
took  this  deed  from  Cleveland  Kggers  he  gave  his  notes  to 
said  Kggers  for  seven  hundred  dollars  as  the  purchase  price 
of  said  land;  that  it  was  agreed  at  the  time  that  unless 
he  recovered  the  land  from  defendants  these  notes  wen* 
to  be  given  up  to  him  by  Eggers,  and  that  he  was  to  pay 
nothing  for  the  land;  that  Eggers  still  held  these  notes,  but 
that  he  did  not  expect  to  pay  them,  or  any  part  of  theui. 
unless  h(^  recovered  the  land. 

Plaintiff  further  testified  that  at  the  time  he  took  said 
deed  from  Eggers  he  knew  the  fact  that  said  Eggers  had 
several  vears  before  made  and  delivered  to  one  Elixaln^th 
Farthing,  a  daughter  of  Eggers,  a  deed  of  gift,  conveying 


FEBRUARY  TERM,  1893.  627 

MiLLBIl   r.    CHrRCFI. 

to  said  Elizabeth  the  same  land  in  fee,  and  that  she  held 
md  deed  for  about  a  year,  and  until  a  short  time  before  she 
died:  that  said  Elizabeth  was,  at  the  time  she  received  said 
deed,  and  uj)  to  her  death,  a  feme  covert^  leaving  a  husband, 
but  no  children,  surviving  her;  that  said  deed  to  Elizabeth 
had  never  been  recorded ;  that  he  knew  when  he  took  the 
dw»d  from   Eggers  to   himself  that  the  defendants  were 
clHiming  the  land  as  heirs  at  law  of  said  Elizabeth  under 
said  deed,  but  that  he  was  also  then  informed  that  the  said 
P^Iizaheth,  a  short  time  before  her  death,  ha<l  delivered  up 
said  dee<l  eimveying  the  land  to  her  to  her  father,  Cleveland 
Eggers,  to  be  canceled,  and  that  said  Cleveland  had  de- 
stroyed it,  it  never  having  been  registered.     lie  testified 
that  the  land  was  worth  $900,  or  $1,000.     The  plaintiff 
then  introduced  as  a  witness  said  Cleveland  Eggers,  and 
offered  to  prove  by  him  that  his  said  daughter  Elizabeth,  a 
short  time  before  her  death,  voluntarily  delivered  up  to 
\vitn€*ss  the  sjime  deed  which  he  had  made  to  her  for  the 
hind,  and  directed  him  to  destroy  the  deed,  it  having  never 
Ini-n  registered,  and  that  she  at  the  same  time  declared  that 
she  wanted  him  (Cleveland)  to  have  tlie  land. 

Tlie  defendants  objected  to  this  testimony :  the  Court  sus- 
tained the  objection,  and  plaintiff  excepted.  The  Court 
then  remarked  that  if  all  the  plaintiff  proposed  to  prove  by 
<'lev(daud  Eggers  was  proven  by  a  competent  witness,  he 
should  still  instruct  the  jury  that  tlie  plaintiff  could  not 
recover.  In  deference  to  this  intimation  of  the  Court  the 
plaintiff  took  a  nonsuit  and  appealed. 

iUify^AT.'*.  G,  N.  Folk  and  ir.  B.  Comicill,  for  i)laintiff 
(appellant). 

Xo  counsel  contra. 


<)2H 
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Shkphkrd,  C.  J.:  The  unregistered  deed  from  Cleveland 
Eggers  to  ElizaV)eth  Farthing,  his  daughter,  vested  in  the 
latter  an  equitable  freehold  estate,  and  sueh  e(iuitable  inter- 
est can  ordinarily  be  extinguished  by  a  return  of  the  con- 
sideration and  a  surrender  of  the  deed.     Ray  v.  Wikcrxou, 
107  N.  (\,  ol4;  Davis  v.  Imcoe,  84  N.  C,  396.     In  the  case, 
however,  of  a  married  woman  a  different  princij^le  applies 
as  to  the  extinction  of  her  equitable  estate  in  realty,    lu 
Ray  V.  Wilcoxon,  supra,  the  Court  said  :  **  If  the  unregistered 
deed  conferred  upon  her  an  estate  in  the  land,  either  legal 
or  equitable,  it  is  plain  that  there  is  but  one  way  by  which 
she  can  convev  it,  and  that  is  bv  deed  and  Drivv  examina- 
tion  with  the  joinder  of  the  husband.     It  is  a  well-recog- 
nized principle  that  the  law  will  not  allow  that  to  he  done 
indirectlv  w^hich  it  has  forbidden  to  be  done  directlv.  and 
if  a  married  woman  can,  by  the  simple  redelivery  of  her 
unregistered  deed,  practically  convey  her  equitable  estate 
in  realty,  the  very  disability  which  the  law  has  imposed 
will   to  a  great  extent    be  removed,  and   the  safeguards 
which  it  has  carefullv  thrown  around  her  be  broken  down 
and  abrogated."     This  authority  is  decisive  of  the  pn^sent 
case,  and   renders  it  unnecessary  to  discuss  the  question 
presented     in    the    brief    of    the    learned    counsel   as  to 
whether  a  court  of  ecjuity  should  decree  a  reconveyance  of 
the  legal  title,  the  equities  being  equal,  etc.     The  defend- 
ants, who  claim   under  Elizabeth,  are  not  seeking  such 
relief,  but  defend  their  possession  under  the  e(iuitable  title 
accpiired  from  her,  and  this  title  is  all  that  is  necessary  for 
their  purpose  in  this  action. 

Besides,  it  may  be  observed  that  the  plaintiff  is,  uceonl- 
ing  to  his  own  testimony,  a  purchaser  without  value,  and 
witli  full  knowledge  of  all  of  the  circumstances  constituting 
the  defence.     It  may  also  be  remarked  that  the  exiK»ution 
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inifU-rl  ami  that  there-  wan  no  CDiif^idcrii- 
er. 

hiw  Honor  that,  admitting  to  Ih'  true  all 
tteniptwl  to  prove,  he  ih  not  entitle^l  to 
Aflirnifil. 


Fxttdtors  (if  Jacob  Han<hii«',  ili'ci' 
(lininiptnilor  nf  J.  A.  Dicksim,  decs 


—Asmgiiment  by  One  Krceiilor— 
—I'lrstiiDplioii  of  Pdifnioil. 


rnitli,  Ih  vnlM. 

Krai  txwutorw  will  pans  title  to  tlu'  imrclia.-er. 
t  wnw  <)btaine(l  iipaiiifit  an  admiiiislnitor  <if  a 
I  xiirety  in  ]HO!l  on  u  cawtv  of  at-tioii  iiri^in^  and 
ii<f(i  liefore  tlw  adoption  of  the  CimU'  of  Civil 
I'iKniODi  being  qimaihi  an  to  tlu-  artniiuistnitor  anil 
il  an  to  the  Kiirety,  an  action  on  the  latli-r  nus  a 
id  iMvenifd  by  the  statute  of  ]iniitation><  aw  pn.'- 
iHle,  wliile  tlio  Ntatuti-  of  prei-iiniptionM  iiikUt  Ihe 
'  applicable  to  the  action  on  the  ti'itiiKhi  juilLciiietit 

itor  aj{ainwl  whom  a  jiidpiieut  iiniiiidn  «mh  taken 

ion  iK-giin  prior  to  the  Code  of  Civil  Procedure, 

terand  adiiuniHlrBtioii  i/c  hiiih  mni  was  not  taken 

nd  HUit  wax  broiitiht  on  Mieli  jndxnient  in  IHiNt: 

[■Miiniption  of  jMiynient  eun  arim',  inaiinuicb  ax  in 

niu  nnder  the  statute  the  itfriml  idiriii^'  which 

liniHtration  must  l>c  exflmloil. 

1  of  puymt'nt  not  haviny  nriwn  on  n  jniij^nienl  '/""n'/'i 

I  taken  aKainxt  an  aduiinir^trator  of  a  cleeeased  )>rini'itm1 

lion  eoninicnred  lH.-fore  TV  r.„l,.,  ili,.  fact  tliat  au  action 


,  .1.,  dirt  not  sil  on  the  hearinj;  of  ihit 
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is  barred  on  tlie  judgment  absolute  and  final  taken  at  the  same 
time  against  the  surety  raises  no  i»re8imi])tion  of  payment  of  the 
judgment  qnandoy  for  as  the  statute  of  presumptions  does  not  apply 
to  the  judgment  absolute  the  rule  that  a  presumption  of  payment 
as  to  one  is  a  presumption  a^  to  all  has  no  ap]>lication. 

Civil  action,  brought  in  the  name  of  John  A.  Dickson, 
J.  N.  Harshuw  and  J.  C.  Hallyburton,  executors  of  Jacob 
Harshaw,  deceased,  against  Joseph  Brittain,  administrator 
de  honu  non  of  John  A.  Dickson,  tried  by  Annjield,  /,  and 
a  jury,  at  Fall  Term,  1892,  of  Burke  Superior  Court. 

The  plaintiff  Dickson  declared  on  a  judgment  rendered 
at  Spring  Term,  1869,  of  Burke  Superior  Court  (held  29th 
of  May,  1869)  in  favor  of  Jacob  Harshaw  against  W.  S. 
Moore,  administrator  of  John  A.  Dickson,  and  W.  F.  ilcKes- 
son  for  the  sum  of  $480. o5,  with  interest  on  $.300  from  said 
date  till  paid,  which  judgment  was  assigned  to  plaiutiif 
Dickson.  On  the  call  of  the  case  for  trial  the  defendant 
offered  the  affidavit  of  J.  T.  Perkins  for  a  continuance,  and 
the  same  was  admitted  by  the  plaintiff  Dickson,  which  affi- 
davit reads  as  follows: 

John  T.  Perkins,  being  duly  sworn,  says:  **ThatJ.  ('. 
Hallyburton,  who  is  the  surviving  executor  of  Jacob  Har- 
shaw, is  an  important  witness  for  the  defence  in  this  action 
in  that  he  told  the  affiant  that  he  never  agreed  to  the  assign- 
ment of  the  judgment  sued  on  in  said  action,  and  never 
authorized  the  bringing  of  the  same;  that  the  said  Hally- 
burton is  under  sul)paMia,  and  absent  without  the  consent 
of  affiant,  and  affiant  believes  he  will  so  testify,  wherefore 
affiant  {)rays  that  cause  be  continued." 

The  plaintiff'  then  offered  in  evidence  a  paper-writing 
signed  by  J.  X.  Harshaw  as  executor  of  Jacob  Harshaw, 
purporting  to  assign  said  judgment  to  plaintiff  Dickson  for 
value.  The  defendant  objected  to  said  paper-writing  as 
evidence  of  the  assignment  upon  the  ground  that  one  of  two 
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co-executors  could  not  execute  a  valid  iis.sigimient,  and  that 
both  the  executors  together,  had  they  joined,  could  not 
execute  a  valid  assignment  of  this  judgment.  The  objec- 
tion was  overruled  by  the  Court,  and  the  defendant  Excepted. 
The  plaintiff  ottered  in  evidence  the  judgment  docket 
showing  the  julgment  declared  on  to  be  (juando  as  to  Moore, 
administrator  of  J.  A.  Dickson,  and  absolate  as  to  McKes- 
son for  $480.55. 

It  was  admitted  and  agreed  tliat  John  A.  Dickson  died 
on  the  18th  of  October,  18<n,  and  that  in  August,  1862, 
Moore  was  appointed  his  administrator;  that  Moore  died 
in  18B9,  and  that  there  was  no  administrator  of  the  estate 
of  John  A.  Dickson  till  the  appointment  of  Joseph  Brittain 
on  the  23d  of  December,  1886,  and  that  the  estate  of  John  A, 
Dickson  was  still  unsettled,  and  that  thisacticni  was  l)rought 
on  the  16th  of  May,  A.  D.  1890;  that  said  judgment  was 
not  presented  to  Brittain,  administrator  de  ban  in  non. 

It  was  admitted  that  Brittain,  administrator  de  honh  noUy 
died  on  the  —  of  Januarv,  1891,  and  that  shortlv  there- 
aft?r,  in  1891,  L  A.  Crawley  was  appointed  and  (lualitied 
as  administrator  rf^  bonis  non  of  said  John  A.  Dickson,  and 
was  made  a  party  defendant  to  this  suit  and  filed  an  answer. 
It  was  admitted  that  Josei)h  Brittain  on  his  appointment 
^ave  the  notice  re(tuired  by  law  for  creditors  to  juvscnt  their 
claims  against  his  intestate  within  twelve  months  from  the 
14th  of  Januarv,  1886. 

The  defendant  asked  his  Honor  to  instruct  the  iurv  that 
the  action  was  barred  by  the  statute  of  limitations,  or  the 
statute  of  presumptions.  His  Honor  declined  to  give  tlie 
instruction,  but  told  the  jury  that  the  action  was  not  barred, 
either  by  the  statute  of  limitations  or  presumptions,  and 
the  defendant  excepted.  His  Honor  held  that  the  judg- 
ment sued  on  was  a  judgnijent  quando  as  to  Moore,  admin- 
istrator,   and    absolute    as    to    McKesson,   and    defendant 
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excepted,  ruder  the  instruetions  of  his  Honor,  not  exeeptetl 
to  excej)t  as  ahov(^  set  forth,  tlie  jury  found  the  issues  sub- 
mitted to  them  for  the  j)hun tiffs.  His  Honor  ^ave  judg- 
ment for  plaintiffs,  and  tlie  defenchmt  appealed. 

Mr.  iS.  J.  Krvin,  for  plaintiffs. 

Me-^iirH.  J.  T.  PerkimmwiX  I.  T.  -4 ?vt?/,  jor  defendant  (api>el- 
lant). 

Siipn'HKRD,  ('.  J.:  The  objection  that  there  was  no  legal 
assignment  of  the  judgment  to  the  plaintiff  Dickson  i> 
without  force.  A  private  sale  of  a  chase  hi  action  by  an 
executor  or  administrator,  if  nnide  in  good  faith,  is  valid, 
although,  says  Danikl,  J.,  it  would  be  well  to  follow  **thc 
direction  of  the  statute;  for  if  tlie  executor  or  adniini.^- 
trator  fails  to  obtain  as  much  at  private  sale  as  would  have 
been  got  at  public  vendue,  he  or  they  would  be  bound  to 
make  good  the  deficiency  out  of  their  own  pockets." 
Wifiuhs  V.  AU\r(Uiihi\  2  Dev.  &,  Bat.  E([.,  o8 ;  Gray  v.  Amii- 
sfeatf,  <)  Ired.  Ivj.,  74.  In  the  case  of  several  executors 
(unlike  the  case  of  several  administratoi's)  u  sale  made  by 
one  will  {)ass  the  title  {Gordon  v.  Finlay,  .'5  Hawks,  2:^9),  })ut 
we  do  not  see  how  this  latter  ])oint  arises  in  the  present 
action,  as  l)oth  of  the  executors  are  j»arfies  [)laintiff  and 
allege  that  the  judgment  was  assigned  to  Dickson,  their 
c()-i)laintiff.  This  would  be  a  ratification  of  the  act  of  the 
co-executor  making  the   sale,   had   such   ratification   l)een 

necessarv. 

Neither  do  we  see  any  error  in  the  ruling  of  his  Honor 
that  the  plaintiff  was  not  barred  by  lapse  of  time.  The 
judgment  was  taken  against  W.  S.  Moore,  administrator  of 
John  A.  Dickson,  deceased,  and  W.  F.  McKesson  as  surety, 
at  Spring  Term,  18(]9,  the  action  having  been  commenced 
prior  to  the  ad()))tion  of  the  Code  of  Civil  Procedure. 
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The  judgment  as  to  McKesson  was  absolute  and  final, 
and  being  a  new  causa  litis  is  governed  l)y  the  statute  of 
limitations  prescribed  in  The  Code.  As  to  the  administra- 
tor of  said  Dickson,  it  was  a  judgment  quando  acciderint, 
ami  the  statute  of  presumptions  under  the  prior  law  is 
alone  applicable.  Gaither  v.  Sain,  91  N.  C,  304;  Smith 
Y.  Brown,  99  N.  C,  377.  The  said  administrator  Moore 
died  in  18(59,  and  there  was  no  administration  upon  the 
o^^tate  of  Dickson  until  188().  This  suit  having  been  com- 
menced in  1890,  it  must  follow  that  no  presumption  of  pay- 
mejit  has  arisen,  as  it  has  been  decided  that  in  computing 
the  time  under  the  statute  the  period  during  which  there 
was  uo  administration  must  be  excluded.  Long  v.  Clegg, 
J*4N.  C,  763;  Baird  v.  Retinoids,  99  N.  C.,  469. 

It  is  urged,  however,  that  the  law  raises  a  presumption 
that  the  judgment  has  been  paid  by  the  co-judgment  debtor, 
McKesson,  and  that  the  j)laintiff  must  rebut  sucli  presump- 
tion. It  must  be  noted  that  this  action  is  not  against 
McKes.son,  but  on  the  quando  judgment  against  the  repre- 
sentative of  Dickson.  As  we  have  seen,  no  presumption 
of  payment  has  arisen  on  this  quando  judgment,  and  as  the 
statute  of  ])resumptions  was  never  applicable  to  the  final 
judgment  against  McKesson,  we  are  of  the  oj)inion  that  the 
authorities  which  hold  tliat  a  j)resumption  of  payment  as 
to  one  is  a  presumption  of  payment  as  to  all  have  no  appli- 
cation to  this  case.  The  other  exceptions  have  been  exam- 
ined and  are  untenable.  Affirmed. 
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WILLIAM  MONROE,  Trusts,  et  al.   v,  S.  I),  TRENHOLM. 

Trusfii — ]}e€d  by  Husband  for  Benefit  of  Wlje — li'ujht  of  tbttul 
f/ae  Tnist  to  Convey — Aetion  by  Grantee  of  Ce^tii  que  TnM 
for  PoAit€S»{oH  of  Trnst  I^operty. 

1.  Where  proiH»rty  hat*  been  placed  in  the  hamUi  of  a  trustee  for  theeole 
and  separate  uw  of  a  nmrried  woman,  she  has  no  power  of  du^po- 
sition  over  it  except  puch  as  is  clearly  ijiven  in  the  instrouieDt cre- 
ating; the  trust  and  in  the  manner  therein  prescribe<L 

If  a  trustee  wronjrfully  withholds  from  the  rratn!  que  truxt  the  l)enefit8 
of  the  trust  estate,  relief  will  be  ^rranted  at  the  re<iuest  of  such 
rrattii  (jne  trnni^  but  not  at  the  instance  of  astranojer  who  vohint<»ers 
to  ask  redress,  or  if  the  trustee  IxH^omes  incom}H»tent  for  any  rea- 
son to  execute  the  trust  it  is  the  ripht  of  the  Iwneticiary,  but  not 
of  a  stranger,  to  have  such  trustee  removed  and  another  6ub?ti- 
tuted. 

.*{.  W^here  a  husband,  in  order  t<»  secure  to  his  wife  and  children  a  por- 
tion of  his  real  projH'rty,  conveyed  land  to  his  son,  S.  1).  T.,  and  his 
heirs  in  trust  for  the  sole  use  and  benefit  of  E.  B..T.,  (the  grantor's 
M'ife),  and  authorized  and  empowered  the  trustee  at  any  imieto 
dispense  of  any  or  all  of  the  property  "when  so  requirwl  by  the 
said  E.  B.  T.,  and  to  invest  the  proceeds  as  she  may  direct":  Hdd^ 
that  a  conveyance  of  such  land  by  tlie  wife,  E.  B.  T.,  to  a  third 
pers<m  in  tnist  for  her,  the  said  E.  B.  T.'s  dau^rhter,  vesteti  no 
title  or  interest  in  the  p-antee  and  did  not  entitle  him  and  the 
daujihter  to  recover  possession  of  the  land  from  S.  D.  T.,  the  trus- 
tee named  in  the  husband's  <leed,  since  the  latter  pive  the  wife  no 
j)ower  to  convey  the  land. 

Civil  action,  tried  at  Fall  Term,  1892,  of  Hexdkrson 
Superior  Court,  before  Armfield,  J. 

It  was  agreed  that  the  case  should  be  submittal  to  the 
C'Ourt  upon  the  admissions  in  the  i)leading:'?  and  the 
exhibits. 

On  the  1st  of  October,  1867,  E.  L.  Trenhohn  execute<l 
the  following  deed  of  settlement : 
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"State  of  North  Carolina — Henderson  County. 

''Whereas,  it  is  niv  desire  to  secure  to  Eliza  Bonsai,  mv 
wife,  and  to  her  children,  a  portion  of  my  real  property : 
Xow,  therefore,  in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid,  and  for  the  purposes  above  mentioned, 
1  have  this  day  bargained  and  sold,  and  by  these  presents 
<lo  bargain  and  sell,  unto  my  son,  Savage  Deas  Trenholm, 
to  him  and  to  his  heirs  forever,  all  my  right  and  title  and 
interest  in  a  certain  tract  of  land  lying  and  being  in  the 
State  and  county  aforesaid,  known  as  the  Mountain  Lodge 
place.     *     *     * 

"To  have  and  to  hold,  all  and  singular,  the  said  three 
hundred  and  fifty-nine  acres  of  land,  more  or  less,  and  all 
and  singular  the  premises  and  appurtenances  to  the  said 
Savage  Deas  Trenholm,  his  heirs  and  assigns  forever,  in 
trust,  nevertheless,  for  the  following  uses  and  purposes,  and 
no  other:  In  trust  for  the  sole  use  and  benefit  of  the  said 
Eliza  Bonsai  Trenholm  and  her  heirs  forever,  and  I  do 
hereby  authorize  and  empower  the  said  Savage  Deas  Tren- 
holm, the  trustee  aforesaid,  at  any  time  to  disj)Ose  of  all 
and  singular  the  lands  aforementioned,  wdien  so  required 
hy  the  said  Eliza  Bonsai  Trenholm,  and  to  invest  the  pro- 
C(H?(ls  as  she  mav  direct. 

"In  witness  whereof  I  have  hereunto  set  mv  hand  and 
seal,  this  the  1st  dav  of  October,  in  the  vear  of  our  Lord 
<^i^hteen  hundred  and  sixty-seven. 

''E.  L.  Trenholm,  (L.  S.)." 

On  the  14th  of  November,  1889,  the  said  Eliza  B.  Tren- 
holm, mentioned  as  beneficiary  under  the  first  deed,  being 
then  and  now  a  widow,  executed  the  following  deed: 

''State  of  South  Carolina. 

"  Know  All  Men  by  These  Presents,  That  I,  Eliza  B.  Tren- 
holm, in  Charleston,  in  the  State  aforesaid,  for  and  in  con- 
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sideration  of  love  and  allVction  I  hoar  to  my  daughter, 
Hellen  E.  (friinl)all,  and  her  daughters,  and  of  one  dollar 
to  me  paid  hv  William  Monroe,  of  Union,  in  the  State 
aforesaid,  hav(»  granted,  bargained,  and  sold  and  released, 
and  by  these  presents  do  grant,  bargain,  and  sell  and 
release,  unto  the  said  William  Monroe  all  that  certain  tract 
of  land  containing  three  hundred  and  eighty  acres,  more  or 
less,  situated  and  lying  at  Flat  Rock,  in  the  county  of 
Henderson,  in  the  State  of  North  Carolina,  and  bounded 
by  lands  of  liudolph  Seigling,  MeCuUough,  Joseph  Walker, 
James  Rutledge,  and  others,  excepting  ten  acres  of  the  hill 
side  adjoining  James  Rutledge,  and  also  about  twenty-two 
acres  of  the  northerly  end  of  said  tract  lying  outside  of 
the  fencing,  which  said  ten  acres  and  twenty-two  acres  are 
s])ecificallv  reserved  and  not  herebv  conveved,  said  lands 
being  all  my  real  estate  in  said  county  of  Hendei-son;  anti 
I  do  also  give,  grant,  bargain,  and  sell  and  deliver  unto  the 
said  William  Monroe  all  the  household  and  kitchen  furni- 
ture, and  all  the  personal  property  in  and  upon  sjiid 
premises,  together  with  all  and  singular  the  rights,  mem- 
bers, hereditaments,  and  appurtenances  to  said  premisiV 
and  property  belonging,  or  in  anywise  incident  or  api>er- 
taining. 

''To  have  and  to  hold  all  and  singular  the  premises  befoit* 
mentioned,  excej)t  said  ten  acres  and  said  twenty-two  acres, 
more  or  less,  with  and  to  the  use  of  said  William  Monroe, 
his  heirs  and  assigns  forever,  and  said  personal  j)roi)erty 
unto  and  to  the  use  of  said  William  Monroe,  his  executor*? 
and  administrators  or  assigns  forever,  in  trust,  nevertheless 
to  hold  th'.'  same  for  the  use  and  l>enetit  of  said  Hellen  E. 
(irimball  and  her  daughters,  born  and  to  be  born,  for  and 
during  the  life  of  said  Hellen  E.  (Irimball,  and  until  the 
youngest  of  said  daughters  shall  attain  the  age  of  twenty- 
one  years,  and  at  and  after  the  happening  of  both  events 
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that  is  to  Sciy,  upon  the  death  of  said  Hcllen  E.  (Irimball 
and  the  arrival  at  full  age  of  her  youngest  daughter,  then 
Mng,  upon  the  future  trust  to  eonvey  said  land  to  said 
daughter  or  daughters  of  Hellen  E.  (irrimball  as  sliall 
then  be  living,  in  fee-simple,  and  if  there  be  no  sueh 
daughters  then  living,  then  to  such  person  or  persons  as 
the  siiid  Hellen  E.  (irimball  bv  her  last  will  and  testament, 
duly  executed,  shall  appoint,  and  in  default  of  such  appoint- 
ment to  the  heirs  at  law  of  said  Hellen  E.  (Trimball.  And 
I  do  herebv  bind  mvself  and  mv  heirs  and  my  executors 
ami  administrators  to  warrant  and  forever  defend  all  and 
singular  the  said  premises  and  property  unto  the  said 
William  MV)nroe,  his  heirs  and  assigns,  in  trust  as  afore- 
siiid,  against  me  and  my  heirs  lawfully  claiming,  or  to 
elaini,  the  same,  or  any  part  thereof,  and  I  hereby  give 
and  grant  unto  said  William  Monroe  full  power  and 
authority  to  convey  said  premises  unto  another  or  substi- 
tuted trustee,  in  his  stead,  upon  the  same  trust  and  with 
the  same  limitations  as  contained  herein  above,  and  with 
like  power  of  substitution,  provided  the  consent  of  said 
Hellen  H  (Jrimball  be  obtained  and  indorsed  in  writing 
upon  such  deed  or  deeds. 

"Witness  mv  hand  and  seal,  this  14th  dav  of  November, 
A.  I).  1889.  Eliza  B.  Tkknhoi.m." 

After  alleging  the  execution  of  both  of  the  foregoing 
deeds  by  the  grantors  at  the  dates  respectively  set  forth  in 
the  instruments,  the  plaintiff  Monro'j  further  alleges  that 
after  the  execution  of  the  deed  to  him  bv  Mrs.  E.  B.  Tren- 
holm  he  repeatedly  demanded  of  the  defendant,  Savage  1). 
Trenholm,  that  he  execute  to  him,  Monroe,  a  deed  for  the 
land  conveved  to  defendant  bv  E.  L.  Trenholm,  but  defend- 
ant   has  refused  to  do  so,  and  holds  adverselv  to  himself 
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and  hi.s  co-plaintiff,  Helen  E.  Cirimball.     The  further  auto- 
mations and  prayer  for  relief  are  as  follows : 

4.  Tlmt  said  defendant  is  in  possession  of  said  laiul 
wrongfully  receiving  the  rents  thereof,  and  refuscj?  to 
deliver  possession  to  the*  plaintiff  or  his  cestui  que  tnuti. 

5.  That  it  is  not  necessary  for  the  defendant  to  hold  pos- 
session of  the  land  in  order  to  effectuate  the  intentiou  of 
E.  L.  Trenholm,  and  in  ecjuity  and  good  conscience  he 
should  convey  the  legal  interest  vested  in  him  to  the  plain- 
tiff, subject  to  the  uses  and  trusts  mentioned  in  "  Exhibit  B." 
Wherefore  plaintifis  pray  judgment  that  <lefendant  be 
directed  to  execute  to  plaintiff  a  deed  in  fee-simple  convev- 
ing  to  him  the  legal  title  vested  in  said  defendant  hy  the 
deed  of  October  1,  1S()7,  and  deliver  possession  of  .saiil 
land  to  the  plaintiff,  and  for  costs,  etc. 

In  his  answer  the  defendant,  S.  D.  Trenholm,  avers  that 
Eliza  B.  Trenholm  is  an  old  and  infirm  ladv  and  has  been 
unduly  influenced  to  convey  or  attempt  to  convey  the  land 
to  i)laintiff  Monroe,  the  attorney  of  her  son-in-law,  H.  M. 
(irimball,  for  the  benefit  of  her  daughter,  Helen  (irimball, 
who  is  the  wife  of  the  said  H.  M.  (irimball.  He  (ienie:^ 
that  he,  8.  I).  Trenholm,  is  required  to  convey  said  land 
for  any  other  purpose  than  a  re-investment  of  the  pro<.*eedf« 
of  a  sale  for  a  valuable  consideration,  and  insists  that  the 
conveyance*  of  E.  B.  Trenholm  passed  nothing.  He  admit.^ 
the  executitm  of  the  two  papers  filed  as  exhibits,  but  denies 
all  other  allegations. 

The  plaintifi",  replying  to  the  defendant's  answer,  deniotl 
the  allegations  contained  in  paragraphs  one  and  two  of  the 
defendant's  further  defence,  and  further  said — 

That  the  defendant  has  been  for  years  prior  to  the 
commencement  of  this  action,  by  reason  of  his  dissipated 
habits,  incapable  of  managing  and  preserving  the  property 
described   in   the   complaint      That   the  purpose  of  this 
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action  is  to  compel  the  defendant  to  execute  to  the  plaintitt 
as  directed  by  the  deed  in  trust  to  him,  and  to  obtain  pos- 
session of  the  property  so  as  to  preserve  the  same  from 
wa«^te,  and   thereby  insure  to  Mrs.  E.  B.  Trenholm  a  com- 
fortable home  during  her  life ;  that  it  is  not  the  wish  or 
desire  of  the  plaintiff,  nor  of  his  cestui  que  trust,  Mrs.  (Irim- 
ball,  to  disj)ossess  Mrs.  E.  B.  Trenholm,  her  mother,  or  to 
deprive  her  of  the  comforts  of  her  home,  or  in  any  way  to 
interfere  with  her  home,  but  simply,  to  carry  into  effect  the 
deed  of  trust  to  the  plaintiff  as  aforesaid. 
The  Court  rendered  the  following  judgment : 
''This  cause,  coming  on  to  be  tried  before  me  uj)on  the 
complaint,  answer  and  reply,  and  the  admissions  contained 
iu  the  same,  and  it  appearing  to  the  Court  that  the  plaintiff 
is  entitled  to  the  relief  demanded  in  his  complaint :  It  is 
ordered   and   adjudged   by  the  Court  that  the  defendant 
execute  and  deliver  to  the  plaintiff  a  deed  in   fee  for  the 
land  described  in  the  complaint,  except  the  ten  and  twenty 
acres  mentioned  therein,  to  the  plaintiff  William  Monroe, 
trustee,  as  prayed  for  in  said  complaint,  and  that  the  plain- 
tiff recover  possession  of  said   land  and   the  costs  of  this 
action.     And  it  is  further  ordered  that  the  effect  of  this 
decree  shall  be  to  transfer  to  William  Monroe,  trustee,  the 
legal  title  of  the  said  property  to  be  held  in  the  same  plight, 
condition  and  estate  as  tliough  the  conveyance  ordered 
was  in  fact  existing,  and  that  the  Clerk  of  this  Court,  upon 
the  application  of  the  plaintiff,  issue  to  the  Sheriff  of  said 
county  a  writ  of  possession   commanding  him  to  put  the 
plaintiff  in  j)Ossession  of  the  said  land." 
From  tliis  judgment  the  defendant  appealed. 

McsHrs.  W.  A.  Smith  and  (\  M.  Bushce,  for  defendant. 
No  counsel  contra. 
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AvKHY,  J.  (after  .stating  the  facts):  The  deed  executed  iu 
1S()7  was  a  j>ost-nuptial  settlement  by  which  E.  L.  Tren- 
hohn  conveyed  to  his  son,  8.  I).  Trenhohn,  the  land  in  coii- 
troversv  in  trust  for  the  sole  use  and  benefit  of  his  wift, 
Eliza  B.  Trenholm,  and  her  lieirs  forever,  and  authorized 
and  empowered  said  trustee  at  any  time  to  dispose  of  the 
lands  *  *  *  when  so  recjuired  by  the  said  Eliza,  and  to 
invest  the  proceeds  as  she  might  direct.  It  will  be  obser\'ed, 
also,  that  the  recital  with  which  the  deed  begins  declares 
that  '*  whereas  it  is  mv  desire  to  secure  to  Eliza  Bonsai,  niv 
wife,  and  to  her  children,  a  portion  of  my  real  property,*' 
etc.  Whether  a  convevance  of  land  or  nersonaltv  be  made 
b<»fore  or  after  marriage,  if  its  purpose  is  to  place  the  prop- 
erty in  the  hands  of  a  trustee  for  the  sole  and  separate  use 
of  a  marrie<l  woman,  the  rule  which  must  govern  in  pa:>.s- 
ing  upon  any  attempted  alienation  by  her  is  that  she  has  no 
power  of  disi)osition  except  such  as  is  clearly  given  in  the 
instrument.  Kctnp  v.  Kemp,  So  N.  C,  491 ;  Hanhjx.  HoUtj, 
84  N.  (\,  GGl  ;  Maj/ov.  F(7rr<7r,  decided  at  this  Term :  Knox 
v.  Jordan,  o  Jones'  Eq.,  ITo.  The  j)Ower  to  convey  was 
conferred  upon  IS.  D.  Trenholm,  and  was  to  be  exercised  by 
him  '*when  so  re(iuired"  by  his  motlu^r,  the  r^>{^//  que  truM, 
The  trustee  has  never  conveyed  and  she  has  never,  so  for 
as  we  are  informed,  retj nested  him  to  do  so.  As  no  author- 
ity to  dispose  of  the  j)rdperty  is  conferre<l  upon  her  by  the 
deed  of  settlement,  her  attempted  conveyance  to  the  [daiii- 
tiif  ^^()nroe  was  clearlv  inett'ectual  to  transfer  anv  estate, 
either  legal  or  ecjuitable,  to  either  of  the  plaintiffs.  Keuip 
V.  Kemp,  Iliinhi  v.  Holly,  Mayo  v.  Farrar,  supra. 

The  cause  is  entitled  '* William  Monroe,  trustee,  II.  E. 
(irimball  and  others  against  S.  1).  Trenholm,"  both  in  the 
caption  of  the  summons  and  complaint,  and  we  have  made 
a  fruitless  examination  of  the  pleadings  to  ascertain  who 
were  or  were  intended  to  be  the  other  parties  plaintiff.   The 
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inference  is  fairlv  deducible  from  the  fact  that  Mrs.  E.  B. 
Trenholm  is  designated  in  the  complaint  not  as  a  plaintiff, 
Imtas  "  his  (defendant's)  ce.s*/?(i  q}ietn(iit  mentioned  in '  Exhibit 
B'";  that  she,  at  least,  has  never  been  made  a  party  at  all. 
As  neither  of  the  plaintiffs  acquired  any  interest  in  the 
land  by  the  attempted  conveyance  of  Mrs.  E.  B.  Trenholm, 
in  disregard  of  the  mode  of  alienation  pointed  out  in  the 
instrument  under  which  she  held,  it  is  manifest  that  thev 
are  not  entitled  to  recover  ])ossession  in  this  action.     It  is 
Wjually  clear  that  the  plaintiff  Monroe  has  acijuired  no 
right  under  this  pretended  or  intended  conveyance  to  call 
U|x)n  the  defendant  to  divest  himself  of  the  legal  title  and 
the  trusts  coupled  with  it  by  his  father  in  the  settlement. 
If  S.  D.  Trenholm  wrongfully  withholds  the  possession  or 
profits  of  the  land  from  the  cestui  que  truHt,  Mrs.  E.  B.  Tren- 
holm, the  Courts  may  discuss  or  point  out  her  remedy  when 
she  alleges  and  proves  that  he  has  so  wronged  her,  but  not 
at  the  request  of  a  stranger  to  the  instrument,  who  volun- 
teer.'? to  ask  redress  for  her.     If  l)v  reasrm  of  his  habits,  or 
for  other  sufficient  cause,  the  defendant  has  bec(mie  incom- 
petent or  unfit  to  execute  the  trust  with  which  he  was  clothed 
hy  the  deed,  it  is  the  right  of  Mrs.  E.  B.  Trenholm,  not  of  one 
who  has  no  interest  in  the  property,  to  ask  in  the  way  ap- 
pointed by  law  for  his  removal  and  the  substitution  of  a  more 
>uitable  person  in  his  place.     As  she  is  not  before  the  (Jourt 
complaining  of  a  refusal  on  the  ])art  of  the  defendant  to 
execute  a  voluntary  conveyance  to  William  Monroe  in  trust 
for  H.  E.  (irimball  at  her  recjuest,  we  are  not  rccjuired,  if 
we  are  at  liberty,  to  determine  whetlier  the  deed  of  settle- 
ment  restricted  her  authority  to  the  riglit  to  refjuire  a  sale 
for  re-investment,  or  conferred  upon  her  the  power  to  direct 
and   compel  the  execution  by  the  trustee  of  a   voluntary 
conveyance  to  such  one  of  her  children  as  slie  should  select 

« 
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Upon  the  admissions  in  the  j)leaclings  the  action  should 
have  heen  dismissed  and  judgment  rendered  in  favor  of  the 
defendant  for  the  costs. 

There  is  error.  Let  this  opinion  he  ciTtified  to  the  eiul 
that  judgment  may  he  entered  accordingly. 

Error. 


R.  I).  HICKS  V.  I).  A.  HKAM. 

Action  hij  Infant — Dcfcnvv — Waircr  of  Plea — Practicf. 

1.  Tlie  rijjlit  to  avoid  a  contract  on  the  jrronnd  of  the  disability  of  non-. 

ajrc  is  a  peculiar  jHMvonal  privilepe  of  the  infant,  thonjrh  if  he 
brinjr  nuit  in  his  own  name,  or  next  frien<l,  for  servict»f«  rendcn*<i 
anotlier,  the  decree  will  ])e  conclusive  on  him  as  well  afj  the 
<lefendant. 

2.  When*  an  infant,  without  the  intervention  of  a  ^uanlian  or  next 

friend,  undertakes  to  prosecute  his  suit  in  hip  own  name,  tin* 
debtor  has  a  rijiht  to  object  to  his  n^coverj-,  since  the  infant  may 
repudiate  the  judgment  if  rendered  In^fore  his  majority,  but  sueli 
objection  must  be  interj)osed  in  apt  time  and  in  the  ]»n*st"ril)i*<l 
mode,  which  is  by  j)lea  in  abatement  or  by  defence  set  up  in  the 
answer  and  before  the  trial  on  the  merits. 

'^.  Where,  in  an  action  by  an  infant  in  his  own  name  against  defendaut 
for  services  rendered,  the  <lefendant  relied  uiH)n  a  general  denial 
of  the  indebte<lness  as  his  sole  defence,  thereby  waivinjr  objection 
to  j)laintiff's  disability  to  sue:  fffltf,  that  a  motion  to  dismiss  the 
action  after  the  testimonv  was  all  in  was  made  too  late  to  l)e 
entertained. 

4.  Where  an  infant  institutes  an  acti(ui  in  his  own  name  and  arrivt»sat 
full  ajze  l)efnre  tiie  trial,  the  juil^mient  is  binding  on  Inith  jilaintiff 
and  defendant. 

This  was  a  civn.  aitiox,  tried  on  appeal  from  a  Justice 
of  the  Teace  at  the  Fall  Term,  1892,  of  the  Superior  Court 
of  Clkvkl.vno  (V)untv,  l)efore  (travcM,  J. 
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The  plaintiff  complained  in  the  Justice's  Court  that  the 
defendant  was  indebted  to  him  for  work  and  labor  done  in 
the  sum  of  $80.  The  defendant  denied  that  he  owed  the 
plaintiff  anything.  On  the  trial  in  the  Superior  C'ourt  the 
plaintiff  was  introduced  as  a  witness  in  his  own  behalf,  and 
under  cross-examination  swore  that  at  the  time  he  insti- 
tuttnl  this  action  he  was  under  twenty-one  years  of  age  and 
had  attained  his  majority  only  a  month  or  so  prior  to  the 
trial  of  the  case  on  appeal  in  the  Siiperior  (.-ourt;  that  he 
had  neither  general  nor  testamentary  guardian.  On  the 
re-direct  examination  he  swore  that  he  was  an  orphan 
and  had  been  for  some  four  or  five  years,  and  that  during 
that  time  he  had  acted  as  his  own  man,  contracting  and 
attending  to  his  own  business.  It  was  admitted  that  this 
>uit  was  not  brought  by  a  next  friend,  but  in  the  name  of 
the  plaintiff  alone. 

At  the  clos(^  of  the  evidence  counsel  for  the  defendant 
moved  to  dismiss  the  action  for  want  of  jurisdiction  and  for 
failure  of  plaintiff  to  institute  his  suit  in  proper  manner, 
viz.,  by  a  next  friend  duly  appointed  by  the  Court.  The 
motion  was  denied,  and  defendant  excepted.  The  jury  ren- 
dered a  verdict  for  $5o.40,  and  there  was  judgment  accord- 
ingly. Motion  for  new  trial  was  refused,  and  defendant 
appealed. 

Mr.  IL  L.  Ryhxmi,  for  defeinhmt  (a])pellant). 
No  counsel  contra. 

AvEKV,  J. :  The  defendant  having  contracted  to  compen- 
sate the  plaintiff  for  his  services,  which  were  subse(|uently 
rendered,  could  not  avoid  the  obligation  to  pay  the  del^t  by 
setting  up  the  plea  of  plaintiff's  infancy.  The  right  to 
avoid  the  contract  on  that  account  was  a  peculiar  i)ersonal 
privilege  of  the  infant.     Brown's  Domestic  Mel.,  p.   lOG; 
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10  Am.  and  Eng.  Erie,  637.  While  the  disability  con- 
tinued, therefore,  the  contract  in  this  ease  was  binding  upon 
the  defendant,  though  the  infant  was  left  at  liberty  to  either 
affirm  or  repudiate  it  at  his  oj)tion,  on  arriving  at  full  age. 
Where,  however,  suit  is  brought  for  the  services  of  an  infant 
in  his  own  name  by  his  guardian  or  next  friend,  the  cIktci' 
is  conclusive  on  him  as  well  as  the  party  for  whom  he  per- 
forms the  labor,  though  he  might,  if  no  action  had  been 
instituted,  have  disaffirmed  the  contract  on  which  it  was 
founded,  on  arriving  at  maturity.  Webster  v.  Page,  04 
Iowa,  4()1. 

When  the  infant,  without  the  intervention  of  guardian 
or  next  friend,  undertakes  to  prosecute  his  suit  in  his  own 
name  only,  the  debtor  has  a  right  to  object  to  his  recovery, 
because  the  judgment,  like  the  contract,  may  be  repudiateil 
or  affirmed  and  enforced  at  the  election  of  the  foniier,  if 
rendered  before  .his  majority.  Schouler  Domestic  KeL, 
sec.  2(>8;  Tate  v.  Mott,  96  N.  (\,  19.  But  such  objection 
must  be  interposed  in  apt  time  and  in  the  proscribed  mode, 
which  is  by  plea  in  abatement,  so  as  to  afford  an  o[>i)ortu- 
nity  to  the  plaintiff,  on  such  terms  as  the  Court  may  deem 
just,  to  amend  by  inserting  the  name  of  a  guardian  or  next 
fri(MKl,  and  thus  obviating  the  difficulty.  Schouler,  i<i(pra, 
sec.  449,  pp.  449  and  4o0:  Blood  v.  Harrington,  8  Pick. 
(Mass.),  o.")2;  Young  v.  Young,  3  N.  H.,  345;  Dragov.  M(m, 
1  Speer  L.  (S.  C.),  212.  The  defendant  relied  upon  a  gen- 
eral denial,  which  was  equivalent  to  a  plea  of  nil  debet,  and 
the  subject-matter  of  the  action  being  within  the  jurisdic- 
tion of  the  Court,  the  defendant  would  have  been  requirc^l 
under  the  old  rules  of  j)leading  to  have  filed  a  formal  jdea 
in  abatement  in  order  to  avail  himself  of  the  objection  to 
the  disability  of  the  plaintiff.  Braneh  v.  HoviUon,  BusIxh?, 
85 ;  Clar/c  v.  Cameron,  4  Ired.,  161.  Under  the  new  system, 
however,  sucli   a  defence  must  be  in  some  way  (though 
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informally)  set  up  in  the  answer  and  insisted  on  before  the 
trial  on  the  merits,  and  if  not  so  pleaded  it  will  be  considered 
as  waived.  Hawkins  v.  Hughes,  87  N.  C,  115;  Blackwell  v. 
Dibhrell  103  N.  C,  270 ;  Montague  v.  Brown,  104  N.  C,  161 ; 
Ihnhoii  V.  Hoff,  102  N.  (\,  126 ;  Pom.  R.  and  R.,  sec.  721. 

The  defendant  in  the  case  under  consideration  might  have 
set  up  this  preliminary  defence  along  with  the  general 
denial,  either  by  memoranda  in  the  nature  of  a  plea  or  by 
an  answer  in  the  Justice's  Court,  or  after  appeal  in  the 
Superior  Court  by  leave,  and  under  tlie  rule  laid  down  in 
the  eases  which  we  have  cited  it  was  his  right  to  demand 
that  the  defence  be  passed  upon  in  some  way  before  the 
trial  on  the  merits.  Following  the  suggestion  made  in 
Blackwell  v.  Dibhrell,  supra,  the  jury  might  have  been 
instructed  that  if  they  should  respond  to  the  issue  involv- 
ing the  question  whether  the  plaintiff  was  an  inftmt  in 
the  affirmative,  it  would  be  unnecessary  to  proceed  further 
and  pass  upon  those  involving  the  merits. 

It  was  too  late  to  raise  the  question  by  motion  to  dismiss 
after  the  testimony  bearing  upon  the  merits  had  been  heard. 
The  defendant  may  ordinarily  get  the  benefit  of  the  objec- 
tion that  the  plaintiff  is  an  infant  by  motion  to  amend  at 
this  stage  of  the  proceeding,  if  the  Court  in  its  discretion 
allows  the  amendment.  Tredwell  v.  Broder,  3  E.  D.  Smith 
(X.  Y.),  597.  But  where  the  disability  still  continues,  when 
such  motion  is  made,  the  usual  practice  of  the  Court  is  to 
protect  the  infant  by  allowing  him  also  to  amend  his  sum- 
mons and  complaint  by  inserting  the  name  of  a  guardian 
or  next  friend.  Schouler,  su/>ra,  sec.  449.  The  defendant 
had  waived  objection  to  the  disability  while  it  existed  by 
entering  and  relying  u'{)on  a  general  denial  of  indebtedness 
as  his  sole  defence,  and  after  the  evidence  had  been  heard 
upon  the  merits  it  was  in  this  particular  case  too  late  to 
rai.se  it  then,  even  by  motion  to  amend,  because,  meantime, 
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j)en(ling  the  aelion,  the  plaintiff  had  arrived  at  full  age  and 
had  ratified  and  affirmed  all  that  had  been  done  bv  his 
attorney  for  him  in  the  previous  stages  of  the  proceeding 
by  persisting  in  the  prosecution  of  the  action.  Where  an 
infant  institutes  an  action  in  his  own  name,  if  before  judg- 
ment he  attains  full  age,  or  the  Court  allows  an  amend- 
ment to  the  pleadings  inserting  the  name  of  a  guardian  or 
next  friend,  in  either  event  the  judgment  is  binding  both 
upon  the  infant  and  the  defendant.  Reed  v.  RoHi^ie,  47  Hun., 
153;    WehMer  v.  Page,  snpra. 

We  think  that  the  judgment  of  the  Court  below  should 
be  Affirmed. 


*TH()MAS  M.  YOrXlT  v.  J.  B.  CONNELLY  ot  al. 

JiuJgmcnt — Docketing — Didy  of  Clerk — Liability  of  Sureties 

on  Official  Bond. 

I 

L  Where,  ])y  con.sont  of  parties,  a  Judge  of  the  Superior  Court  signed  a 
judjiriuent  at  Chambers  after  the  adjournment  of  Court,  leavinj! 
blanks  for  the  insertion  of  the  amount  of  costs  and  referee's  fee 
and  h'ent  the  same  to  tlie  Clerk  of  the  Superior  Court,  directing 
him  to  fill  up  the  blanks  and  file  the  judgment,  after  consulting 
with  counsel  as  to  the  amount  of  the  referee's  fets  and  counsel 
ap:reed  upon  the  fee  and  notified  the  Clerk  and  requested  him 
to  docket  the  judgment  at  once,  which  he  failed  to  do  prior 
to  the  probate  and  registration  of  a  deed  of  conveyance  of  all  of 
his  i)roperty  by  one  of  the  defendants  in  said  judgment:  FifW, 
that  the  failure  of  the  Clerk,  under  the  circumstances,  to  docket 
the  judgment  was  such  a  breach  of  official  duty  as  to  render  the 
sureties  on  his  official  bond  liable  for  any  loss  resulting  to  plaintiff 
therefrom. 

2.  The  failure  of  a  Judge  to  adjudicate  as  to  costs  does  not  eflTect  or  render 
invalid  as  a  final  judgment  an  adjudication  u|>on  another  matter 
emV)raced  therein. 
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:l  The  c'ompen.sation  of  a  referee  is  a  part  of  the  costs  of  an  action  in 
which  a  reference  has  been  ordered  and  was  fixed  bv  statute 
(('.  C.  P.  sec.  iSXi)  unless  otlierwise  agreed  upon  V)y  the  parties; 
and  it  was  the  duty  of  the  Clerk  to  tax  such  costs  subject,  of  course, 
to  the  revision  of  the  Judjre. 


*.\vERY,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 

Civil  action,  tried  at  August  Terui,  181)2,  of  Iredell 
Sii|KTior  (.'ourt,  before  Boykin,  J. 

rpon  an  intimation  by  his  Honor  that,  upon  the  evi- 
dence introduced,  they  could  not  recover  the  plaintiffs 
submitted  to  a  nonsuit  and  aj)})ealed. 

The  facts  necessary  to  an  understanding  of  the  decision 
are  fully  stated  in  the  opinion  of  Associate  Justice  MacKae. 

J/ex^/vs.  J.  B.  Arnijiekl  and  T.  B.  Bailey,  for  plaintiff'  (ap- 
pellant). 

Memrs.  Rohliinn  &  Long  and  Binyhain  &  Caldwell,  for 
defendants. 

MacRae,  J.  :  This  was  an  action  upon  the  official  bond 
of  J.  B.  Connelly,  Clerk  of  Iredell  Superior  Court,  to  recover 
damages  for  the  alleged  default  in  said  Clerk  in  failing  to 
docket  a  judgment  in  favor  of  the  plaintiff'  and  against 
Margaret  J.  Young,  guardian,  J.  II.  Dalton  and  others,  it 
being  alleged  in  substance  that  the  said  Dalton  was  solvent 
at  the  time  of  the  rendition  of  said  judgment,  but  that 
before  the  same  w^as  docketed,  so  as  to  constitute  a  lien 
upon  his  lands,  the  said  Dalton  had  conveyed  and  assigned 
all  of  his  property  by  deed  of  trust;  that  the  other  defend- 
ants are  insolvent,  and  that  bv  reason  of  the  failure  of  said 
rierk  to  docket  said  judgment,  as  he  was  bound  by  law  to 
do,  the  plaintiff*  had  lost  the  fruits  of  his  judgment  against 
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the  said  Dalton.  His  Honor  intimated,  after  hearing  the 
evidence,  tliat  tlie  alleged  judgment  had  never  become  a 
judgment  of  this  Court,  and  that  ujum  the  whole  evidence 
the  plaintiff  could  not  recover.  Wliereupon  the  plaintifl' 
submitted  to  a  nonsuit  and  appealed. 

On  a  case  coming  before  u.-?  in  this  form  it  is  neeessiiry 
for  us  to  state  the  whole  evidence  in  the  most  favorable 
light  in  whicli  it  can  be  viewed  for  the  plaintiff.  Gibk^  v. 
Li/on,  fio  X.  C,  14(>. 

It  is  admitted  by  the  pleadings  ''that  at  November  Term. 
1887,  of  the  Superior  Court  of  Iredell  County,  the  plaintiff, 
Thomas  M.  Young,  recovered  a  judgment  against  Margaret 
J.  Young,  wlio  was  the  guardian  of  the  said  Thomas  M. 
Young,  and  John  H.  Dalton  and  P.  B.  Kennedy,  guardian 
of  A.  L.  Young,  lunatic,  for  the  sum  of  |2,79o.()l,  with 
inten^st  on  $2,028.87,  principal,  from  the  18th  of  Septem- 
ber, 1881,  until  j)aid,  with  costs  of  the  case,  amounting  to 

$ .     That  said  judgment  was  rendcM'ed  by  Clark,  then 

Judge  of  the  Superior  Court,  at  Chambers  in  Lexington, 
on  the  loth  day  of  December,  1887,  he  having  heard  said 
action  at  said  time  and  place  by  the  consent  of  the  partie:?, 
it  being  heard  uj)on  excejitions  filed  to  the  report  and 
account  stated  by  the  referee  theretofore  appointed  by  the 
Court." 

The  contention  of  defendants  was  that  this  judgment 
was  never  completed  ;  that  there  were  certain  blanks  to  be 
filled  before  the  ])ai)er-writing  became  the  judgment  of  the 
Court;  that  said  blanks  had  never  been  filled,  and  that  it 
had  not  Ixn-ome  the  dutv  of  the  Clerk  to  docket  the  same 
as  a  judgment  of  the  Court. 

We  may  gather  from  the  testimony,  taken  most  favorably 
to  the  {)laintiff :  the  conclusi(m  of  the  judgment  was  as 
follows:  ''The  plaintiff,  Thomas  M.  Young,  will  recover 
of  defendants  $2,793.01,  of  which   $2,028.87  is  principal 
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money  and  draws  iuterest  from  the  18th  of  September, 
1H81,  until  paid,  together  with  the  costs  of  this  action,  to 
Ix*  taxed  by  the  Clerk.  The  referee,  A.  L.  (-oble,  is  allowed 
the  mm  of  $ ,  to  be  paicl  by ." 

Xo  <juestion  was  made,  nor  couhl  it  have  been  made, 
upon  the  power  of  the  Judge,  by  consent  of  counsel  on 
each  side,  to  take  the  papers  and  render  his  judgment  in 
another  county,  to  be  entered  upon  the  record  of  the  term 
and  of  the  county  at  which  the  case  was  heard.  Shackelford 
V.  Miller.  91  N.  C,  181 ;  McDowell  v.  McDowell  92  N.  C, 
227,  His  Honor  returned  the  papers  witli  his  judgment 
to  the  Clerk  of  Iredell  and  directed  the  Clerk  bv  a  letter, 
which  has  been  lost,  **  to  see  counsel;  that  he  thought 
referee's  fees  ought  to  be  divided  between  the  parties;  that 
if  they  so  agreed,  insert  the  same  and  docket;  if  they  did 
not  agree  to  divide  the  fee,  then  to  charge  the  fee  against 
defendant,  and  docket."  '' He  did  not  instruct  the  Clerk 
to  fill  in  the  blanks  and  then  docket."  This  is  according 
to  the  testimony  of  Mr.  Turner,  one  of  plaintiff's  counsel. 

According  to  the  testimonv  of  defendant  Connellv  the 
letter  stated  *4hat  I   would  see  in  the  judgment  roll  the 

amount  of  allowance  to  referee  Coble, dollars;  that 

the  amount  of  said  allowance  was  to  be  agreed  upon  by 
attorneys  for  plaintiff  and  defendant.  In  said  letter  he 
instructed  me  when  said  allowance  was  agreed  upon  and 
inserted  then  I  should  record  the  judgment  roll  upon  the 
minutes  of  the  court."  The  recollection  of  Judge  Clark, 
according  to  his  testimonv,  was  that  upon  the  hearing  coun- 
sel stated  they  would  agree  upon  the  compensation  of  ref- 
eree, and  he  left  the  amount  blank  in  the  judgment  and 
wrote  Connelly  to  get  consent  to  fill  it  up  and  then  file  the 
judgment.  While  there  is  no  very  great  difference  between 
the  witnesses  upon  this  point,  probably  the  testimony  of 
Judge  Clark  states  it  most  favorably  for  plaintiff. 
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It  ai)pears  liirther  .by  the  testimony  that  counsel  on  both 
sides  went  to  the  Clerk's  office  after  the  judgment  was 
received,  having  agreed  upon  the  amount  to  till  in  the  bhuik, 
S7o :  that  Mr.  Furches,  counsel  for  defendantij,  suggested 
that  the  bhmk  be  filled  in  then:  that  Mr.  Turner,  counsel 
for  plaintiff,  postponed  it  until  he  could  consult  with  his 
associate  counsc^l,  and  after  such  consultation,  on  a  subse- 
(|uent  day,  went  to  the  Clerk's  office  and  directed  him  to 
fill  the  blanks  and  docket  it,  and  he  promise^l  to  do  it. 

Mr.  Turner  further  testifies  to  his  having  gone  to  the 
Clerk  two  or  three  times  l^efore  the  1st  of  Februarv  and 

■ 

requested  him  to  docket  the  judgment,  and  the  Clerk  hav- 
ing promised  to  docket  it. 

So  it  seems  in  this  view  of  the  testimonv  that  it  was  the 
dutv  of  the  Clerk  to  have  filled  the  blanks  and  docketed 
the  judgment.  The  referee's  fee  was  a  i)art  of  the  costs. 
It  was  necessiirv  for  the  Clerk  to  tax  the  costs  and  insert 
the  amount  in  the  entry  of  judgment  in  addition  to  the 
sum  adjudged  by  his  Honor.  The  Code,  §532.  The  Clerk 
had  been  informed  of  the  amount  of  the  fee.  There  was 
nothing  further  to  be  done  than  the  ministerial  act  of  the 
Clerk  to  tax  costs  and  docket  the  judgment.  It  was  the 
duty  of  the  Clerk,  when  tlie  judgment  was  received  by  him, 
to  have  taxed  the  costs.  Under  the  direction  of  the  Jiulge 
he  should  have  notified  counsel,  and  if  they  did  not  agree 
upon  the  allowance  to  the  referee  he  should  have  fixetl 
it  according  to  the  law  as  it  then  was  (Bat.  Rev.,  ch.  17, 
sec.  285),  and  taxed  it  in  the  bill  of  costs,  .and  docketed 
the  judgment.      The  Code,  §433. 

According  to  the  approved  forms  of  judgments  in  North 
Carolina,  as  laid  down  in  Eaton's  Forms,  the  standard 
authority,  often  approved,  the  judgment  was  rendered  for 
the  debt  or  damage,  ''and  for  costs."  In  practice  frequently 
it  was  added,  ''to  be  taxed  bv  the  Clerk,"  but  whether  the 


FEBRUARY  TERM,  1893.  (J51 


Yoi'NCJ  r.  Connelly. 


last  words  were  used  or  not,  it  was  the  dutv  of  the  Clerk 
to  tax  them,  sulyect,  of  eourse,  to  the  revision  of  the  Judge, 
as  witness  the  frecjuent  motions  to  retax  the  costs. 

The  judgment  consisted  of  two  several  and  independent 
parts.  It  might  have  been  good  as  to  one  and  erroneous 
as  to  the  other.  Moore  v.  Ingram,  91  N.  C,  .'UG.  Even  a 
failure  to  adjudicate  as  to  costs  would  not  have  affected  the 
judgment  as  a  final  one.     Peterson  v.  Vann,  83  X.  C.,  118. 

At  the  time  of  the  rendition  of  this  judgment  the  law 
fixed  the  compensation  of  the  referee  unless  otherwise 
agreed  u{)on  hv  the  parties.  ('.  C\  P.,  sec.  583.  There  was 
no  ground  for  delay  in  docketing  in  the  face  of  the 
repeated  re<|uests  of  plaintiff's  counsel  and  the  agreement 
of  eoun.^el  as  to  the  amount  of  the  allowance. 

The  defence  set  up  for  failure  to  docket,  that  the  fees 
were  not  paid  or  tendered,  was  expressly  waived  in  this 
Court. 

The  official  bonds  of  the  Clerk  of  18S()  and  1887  were 
conditioned,  among  other  things,  for  the  discharge  of  all 
the  duties  recjuired  of  him  as  Clerk  by  law. 

If  his  Honor's  opinion,  that  upon  the  evidence  plaintiff 
was  not  entitled  to  recover,  mav  be  construed  to  mean  that 
the  failure  on  his  part  to  docket  the  judgment  was  not 
such  a  breach  of  dutv  as  to  render  his  sureties  liable,  we 
cannot  concur  with  him;  it  was  a  dutv  as  we  have  seen 
sj)ecially  imposed  by  statute. 

Tliere  are  other  (piestions  raised  by  the  pleadings  which 
will  necessarily  be  passed  upon  in  a  subsetpient  trial. 

His  Honor  having  erred  in  his  intimation,  uj)on  which 
the  judgment  of  nonsuit'  was  entered,  there  must  be  a 

New  Trial. 
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J.  H.  (;ARKIS()X  v.  J.  H.  TIXLEY  AND  J.  H.  JUSTICE. 

Ejectment — Eridnice — EdoppeL 

1.  W'lien?,  in  an  action  to  recover  land,  a  record  of  proceedings  for  the 

sale  of  land  to  which  plaintiff  was  a  party,  was?  relied  n}xma.san 
e8topj)el  against  the  plaintiff,  and  there  was  nothing  in  the  rtH'or^i 
to  show  that  the  land  to  which  the  j)r<x*eeding8  related  was  the 
game  as  the  land  for  which  this  action  was  brought:  //fW,  that 
Kuch  record  cannot  be  admitted  as  an  estopjKd  against  the  plainti/f. 

2.  Recitals  in  a  deed  made  by  a  commissioner  of  Court  in  procc-edingj! 

to  which  plaintiff  was  a  Jjarty,  containing  no  reference  to  the 
descrii)tion  of  the  land  depcribed  in  the  petition,  are  not  evidence 
of  the  identity  of  the  land  sued  for  with  that  descrilKMi  in  the 
petition. 

Civil  action  for  the  recovery  of  land,  tried  before  Bj/mm. 

./.,  and  a  jury,  at  the  Fall  Term,  1891,  of  the  Superior 

C'Ourt  of  ni«:xi)KRS()N  County. 

The  complaint  and  answer  were  as  follows: 

The  plaintiff  complains  of  the  defendant  and  allege;^— 

1.  That  the  plaintiff  is  the  owner  in  fee  and  entitled  to 
the  immediate  possession  of  a  certain  tract  of  land  in  Hen- 
derson county,  on  Main  Broad  River,  adjoining  the  land  of 
John  Casey,  deceased,  and  others,  and  bounded  as  follows: 
Beginning  on  a  maple  near  tlie  Broad  River  bridge,  ami 
runs  near  nortli  to  the  turnpike  road;  thence  east  to  a 
branch,  with  the  road  ;  thence  with  the  branch  to  the  river: 
thence  with  the  river  to  the  beginning,  containing  one  acre, 
more  or  less. 

2.  That  defendant  is  in  the  unlawful  possession  of  said 
land  and  witliholds  the  same  from  the  plaintifi',  and  l»y 
reason  of  such  unlawful  possession  has  damaged  the  plain- 
tiff a  large  sum,  to-wit,  the  sum  of  $150 — $50  rents,  and 
$100  damages  for  waste. 
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Plaintiff  asks  for  judgment  declaring  him  the  owner  of 
said  land,  for  $50  damage  for  detention  of  said  land,  and 
for  costs. 

The  defendants,  in  answer  to  the  complaint,  say — 

1.  That  the  facts  set  forth  in  paragraph  first  of  said  com- 
plaint are  not  true. 

2.  That  the  facts  set  forth  in  the  second  i)aragraph  of 
siiid  comphiint  are  not  true. 

Wherefore  defendants  ask  to  he  discharged  and  recover 
their  cost. 

The  plaintiff,  by  a  regular  chain  of  title,  showed  title  in 
himself  and  a  priraa  facie  right  to  recover. 

In  his  chain  of  title  plaintiff  showed  a  bond  for  title  to 
his  grantor,  T.  C  Bradley,  dated  (Hh  March,  1877,  and  a 
4'ed  in  pursuance  of  said  bond,  dated  14th  June,  1881,  and 
a  deed  to  himself  from  T.  C.  Bradley,  dated  November  10th, 
1890. 

Plaintiff  then  introduced  evidence  to  show  the  annual 
rental  value  to  be  $2.")  to  $30,  and  rested  his  case. 

The  defendants  introduced  a  deed  from  T.  J.  Hickman, 

administrator  of  J.  IT.  Bradley,  to  J.  11.  Justice,  dated  2d 

* 

August,  1880,  which   it  was  admitted  covered  the  hens  in 

The  defendants  then  offered  the  records  and  j)roceedings 
of  the  ^Superior  Court  of  Henderson  County  in  the  case  of 
T.  J.  Kickman,  administrator  of  J.  II.  Bradley,  against  X.  H. 
Bradley  and  others,  including  T.  ('.  Bradley,  who  is  admitted 
to  he  the  .same  ])erson  from  whom  jdaintiff  claims  title. 

These  proceedings  seem  to  be  regular — all  the  dc^fendants 
MTVed  with  summons  and  all  necessarv  orders  made  for  the 
sale  of  the  land  of  J.  H.  Bradley,  the  intestate,  for  assets, 
the  report  of  sale  to  defendant  J.  H.  Justice,  and  order  of 
confirmation — except  the  writ  of  possession  issued  by  th(» 
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Clerk,  which  the  Court  does  not  approve,  but  which  has 
no  effect  upon  the  (|Uestion  now  before  it. 

The  (lescri{)tion,  in  the  petition,  of  the  land  sought  to  be 
sold  differs  from  that  in  the  deed  made  in  pursuancr 
tluTcof.  That  in  the  petition  is  as  follows :  "A  certain  lot  or 
parcel  of  land  lying  between  Broad  River  and  the  Asheville 
and  Rutherfordton  road  (Hickory  Nut  (xap  road),  just  below 
Broad  River  bridge,  it  being  the  lot  upon  which  the  siiid 
J.  II.  BracHey  did  business  just  prior  to  his  death,  contain- 
ing about  one-half  acre,  or  thereabout."  The  description 
in  the  deed  from  T.  J.  Rickman,  administrator,  to  J.  H. 
Justice  is  as  follows:  **A  tract  or  parcel  of  land  in  the 
county  of  Henderson  and  State  of  North  Carolina,  a<ljoin- 
ing  the  lands  of  and  being  part  of  the  John  Casey  laud.s 
and  others,  and  bounded  as  follows,  viz. :  Beginning  at  a 
maple  on  the  Broad  River,  near  the  Broad  River  bridge,  and 
runs  nearly  north  to  the  turnpike  road  ;  thence  east  with 
the  road  to  the  branch  ;  thence  with  the  branch  to  the  river; 
thence  with  the  river  to  the  beginning,  containing  one  acrt\ 
more  or  less,  being  the  property  where  the  sai<l  J.  H.  Brad- 
ley lived  up  to  the  time  of  his  death." 

The  defendants  olfered  the  deed  and  record  above  for  the 
purpose  of  showing  that  the  title  to  the  land  in  dispute  had 
been  adjudicated  as  being  in  J.  H.  Bradley,  deceased,  at 
his  death,  and  that  plaintiff*,  claiming  under  T.  C.  Bradley, 
subsecjuent  to  said  proceedings,  was  bound  by  them,  and 
estopped  to  deny  the  title  of  J.  H.  Justice.  The  plaintiff 
objected  to  the  introduction  of  said  records  upon  many 
grounds  not  necessary  now  to  be  stated. 

The  defendants  failed  to  show  anv  title  either  in  law  or 
ecpiity  to  this  land  in  the  name  of  J.  H.  Bradley,  and  relie<l 
solely  upon  the  estoppel  to  defeat  the  plaintiff's  claim. 

In  deference  to  an  intimation  of  the  Court  the  plaintiff 
suffered  a  nonsuit,  and  appealed. 
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Mr.  J.  3/.  Gudger,  Sr.^  for  plaintiff  (appellant). 

J/f*f/x  ir.  A.  Smith  and  Bn^shee  &  Bmbec\  for  defendants. 

MacRae,  J.  (after  stating  the  facts  as  above) :  There  is  no 
tej?timony  to  show  that  the  land  described  in  the  petition  is 
the  same  as  that  for  the  possession  of  which  this  action  is 
brought,  unless  it  be  that  the  recitals  in  the  deed  from  Kick- 
man,  administrator,  to  Justice  are  evidence  to  connect  the 
two  descriptions ;  and  we  know  of  no  rule  of  evidence  nor 
statute,  as  in  the  case  of  burned  records  (The  Code,  §60),  to 
impart  this  extraordinary  effect  to  said  recitals,  the  same 
making  no  reference  to  the  description  in  the  petition.  It 
follows  that  the  record  relied  on  as  an  estoppel  may  relate 
to  an  entirelv  different  tract  of  land.  This  renders  it  unnec- 
i'r>si\r\  for  us  to  consider  the  interesting  questions  presented 
on  the  argument. 

Taking  the  evidence,  as  we  must  do,  in  the  most  favora- 
ble* view  for  the  plaintiff  in  which  it  could  l)e  considered, 
there  was  error  in  the  intimation  of  his  Honor.  The  judg- 
ment of  nonsuit  must  be  reversed  and  a  new  trial  granted. 

New  Trial. 


LOOKOUT  LUMBER  COMPANY  v.  F.  T.  SANKORI)  et  al. 

f^fib-contraetor^H  Lien — Enforcement —  Consolidation  of  Adionfi. 

1.  Where  a  party  had  obtained  in  this  Court  an  affinnance  of  a  judj;- 
nient  establishing  his  suVM'on tractor's  lien  ajrainst  the  owner  of  a 
building,  but  the  cause  was  remanded  for  the  reason  that  the  eon- 
tractor  was  not  a  party,  and  the  plaintiff  thereupon  brought  another 
action  in  which  the  contractor  was  made  a  party  defen<iant:  IhJd, 
that  the  two  actions  were  i)roperly  consolidated  by  the  Court 
Ix'low. 
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2.  Whero,  in  an  action  a^inst  the  owner  of  a  building  and  the  eon- 
tractor  by  a  Hub-contractor  to  enforce  his  lien,  the  contractor  admit? 
his  liability  to  plaintiff,  and  the  owner  of  the  building  den*  not 
resist  the  judgment  adjudicating  the  lien  and  ordering  its  eufoii'e- 
nient,  the  defendant  contractor  has  no  right  to  object  to  the  judg- 
ment because  the  satisfaction  of  the  debt  which  he  admits  hcowe^ 
to  the  sub-contractor  is  imposed  u|H)n  his  co-defendant,  the  owner 
of  the  building. 

.*{.  The  fact  that  a  sub-<H>ntractt)r  sought  in  one  action  to  enforce  hi?  lien 
against  the  owner  of  the  building  without  joining  the  contractor 
cannot  estop  the  plaintitt'  from  recovering  a  judgment  against  the 
contractor  in  another  action  in  which  the  latter  and  the  owner  of 
the  building  are  j)arties. 

Civil  action,  heard  at  Fall  Term,  1892,  of  McDowell 
Superior  Court,  before  Annjield^  J. 

His  Honor  gave  judgment  for  the  i)laintiff  against  the 
defendant  Sanford  for  $2,774.91,  and  declared  the  same 
to  be  a  lien  upon  the  lot  and  buildings  thereon  belonging 
to  the  defendant  Marion  Hotel  and  Belt  Railway  Coini>aiiy. 

From  this  judgment  defendant  Sanford  a{)pealed. 

The  facts  necessary  to  an  understanding  of  the  deeij^ioii 
are  sufficiently  stated  in  the  oj)inion  of  Associate  Justice 
BcKWELL  and  in  the  rejjort  of  the  case  of  same  [)laiutifl' 
against  Marion  Hotel  and  Belt  Railway  Company,  109 
N.  (\,  ()58. 

Mr.  J.  C,  L.  Bird,  for  plaintifl'. 

Mcsxm.  (jthb  &  Merr'unou,  for  defendant  Sanford  (appel- 
lant). 


BiKWELL,  J.:  When  this  cause  was  before  the  Court  at 
September  Term,  1<S91  (109  X.  C.,  658),  it  was  (let<?rmiue<I 
that  the  plaintift*  had  a  valid  lien  on  the  projK^rty  of  the 
defendant  hotel  c()m])any,  described  in  the  complaint,  for 
the  sum  du(^  to  it  from  the  contractor,  F.T.  Sanford.  {ov 
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materials  furnished  to  liiiu  and  used  in  the  construction  of 
buildings  on  the  lot  of  said  defendant. 

hi  the  opinion  then  tiled  Chief  Justice  Merri-mon  said: 
"We  think,  however,  tJiat  the  contractor,  Sanford,  should 
have  been  made  a  party  defendant,  so  that  the  plaintiff* 
might  have  obtained  judgment  for  its  claim  against  him 
as  well  as  the  defendant.  lie  is  the  principal  debtor,  and 
the  plaintiff  must  establish  his  claim  against  him.  This  it 
has  not  done  and  cannot  do  until  he  shall  be  brought 
before  the  Court  in  a  ])roper  way,  and  have  liis  day  in 
Court.  He  might  be  able  to  allege  and  prove  that  the 
plaintiff's  claim  is  unfounded,  that  he  had  paid  it  in  whole 
or  in  part,  or  make  other  defence,  and  thus  avoid  the  lien. 
He  should  have  been  and  must  yet  be  made  a  party  and 
have  op[)ortunity  to  make  defence.  To  that  end  let  this 
opinion  be  certified  to  the  Superior  Court." 

On  December  16,  1891,  the  plaintiff  issued  a  summons 
from  the  Su[>erior  Court  of  McDowell  County,  returnable 
to  Spring  Term,  against  the  hotel  company,  F.  T.  Sanford, 
M.  E.  Sanford,  J.  T.  Dysart,  trustee,  and  the  Marion  Manu- 
facturing and  Improvement  Company,  and  in  the  c(miplaint 
filed  in  that  action  the  plaintiff,  among  other  allegations, 
averred  (section  2)  that  the*  defendant  F.  T.  Sanford  owed 
it,  "on  account  of  said  manufactured  lumber,  doors,  sash, 
etc.,  the  sum  of  $2,511.29,  with  interest  thereon  from  the 
10th  day  of  December  1890,"  and  (section  5)  *nhat  on  the 
11th  day  of  August,  1891,  the  plaintiff  commenced  a  pro- 
ceeding to  enforce  its  lien  uj)on  said  land  and  the  unfinished 
hotel  thereon  in  the  Superior  Court  of  McDowell  County, 
and  at  Fall  Term,  1891,  recovered  judgment  to  enforce  the 
same,  from  which  judgment  the  said  Marion  Hotel  and  Belt 
Railway  Com])any  appealed  to  the  Supreme  Court,  which 
fleclared  the  rights  of  the  plaintiff  under  the  lien,  but  held 
that  defendant  F.  T.  Sanford,  being  the  princi])al  debtor, 
42— Vol.  112 
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must  be  brought  into  court  and  liave  his  day  therein,  ami 
tlie  plaintiff"  must  establish  its  claim  against  him.  This 
action  has  l)een  commenced  in  ai<l  of  the  j)roceecliiig8  to 
enforce  the  plaintiff's  lien  in  obedience  to  the  rulings  of 
the  Supreme  Court,  and  is  intended  to  be  joined  and  con- 
solidated with  said  proceeding." 

At  Spring  Term,  1892,  of  the  Suj)erior  Court  of  xMcDowell 
County,  on  motion  of  j)laintiff's  counsel,  the  action  Wiis 
*' consolidated  with  and  joined  to"  the  cause  fii^st  instituted  I 
by  plaintiff'  (109  N.  (\,  GoS),  and  the  i)laintiff  entered  a 
nolle  prosequi  against  M.  E.  Sanford,  J.  S.  Dysart,  trusti% 
and  the  Marion  Manufiicturingand  Improvement  Company. 
We  think  the  consolidation  of  these  two  actions  was  entirely 
proper.  The  cause  of  action — against  the  contractor  for 
the  debt,  and  against  the  owner  to  enforce  the  lien  in  satis- 
faction of  the  del)t  when  adjudged — should  have  been  united 
in  one  suit.  The  exception  of  defendant  Sanford  to  the 
order  consolidating  the  actions  cannot  be  sustiiined.  Hdrt- 
man  v.  Spiers^  87  X.  C,  28. 

The  answer  of  the  defendant  Sanford,  the  contractor, 
expressly  admits  the  truth  of  the  second  allegation  of  the  com- 
plaint, to-wit,  that  he  is  indebted  to  the  plaintiff  a.s  averred. 
Upon  this  admission  the  plaintiff  was  certainly  entitled  to 
a  judgment  against  him  for  the  debt,  and  the  contractor's 
liability  to  the  subcontractor,  the  plaintiff*,  being  thusestal)- 
lished,  it  only  remained  for  his  Honor  to  direct  that  the 
lien  claimed  by  the  plaintiff  and  declared  valid  by  the  for- 
mer decision  of  this  Court  should  be  enforced  against  the 
j)roperty  of  the  defendant  hotel  company.  From  this  jud^^- 
ment  the  hotel  company  has  not  appealed,  recognizing,  it 
seems,  that  having  been  notified  on  December  10,  1890,  of 
this  liabilitv  of  the  contractor  to  the  subcontractor  for 
materials,  when  it  owed  the  contractor  a  sum  far  iii  excessof 
the  amount  sued  for  in  this  action,  its  property,  in  which 
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plaintiff's  materials  were  used,  is  liable  therefor  under  the 
statute  and  the  decisions  of  this  Court. 

But  the  defendant  Sanford,  the  contractor,  having  ad- 
mitted his  indebtedness  to  plaintiif,  objects  to  the  judg- 
ment, not  because  it  establishes  his  liability  to  plaintiff, 
but  because  that  liability  of  his  is  imposed  upon  the  prop- 
erty of  his  co-defendant,  and  he  makes  the  following  assign- 
ments of  error : 

'*!.  That  his  Honor  erred  in  finding  that  any  sufficient 
mechanic's  or  material  man's  lien  had  been  filed  according 
to  law. 

'*2.  That  his  Honor  erred  in  not  holding  that  the  plain- 
tiff's right  of  action  was  barred  by  the  statute  of  limita- 
tions. 

"3.  That  his  Honor  erred  in  not  holding  that  the  plain- 
tiff was  estopped  by  his  former  action  from  setting  up  any 
claim  in  this." 

And  an  able  argument  has  been  made  here  by  his  coun- 
vsel  against  the  validity  and  enforcement  of  the  lien.  We 
do  not  deem  it  ])roper  or  necessary  for  us  to  determine  the 
(|uestion  presented  for  the  reason  that  the  hotel  comj)any, 
whose  j)ro])erty  (not.  the  defendant's)  is  directed  to  be  sold 
to  siitisfv  the  contractor's  liabilitv  for  materials,  has  taken 
no  exception.  There  is  no  contention  on  the  part  of  any 
one  that  the  debt  is  barred.  It  cannot  be  seriously  con- 
tended  that  plaintiff"  is  estopped  to  recover  a  judgment 
against  the  defendant  contractor  for  its  claim  against  him, 
because  it  sought  to  enforce  its  lien  without  making  him  a 
party  defendant.  The  cause  was  remanded  from  this  Court 
to  the  Superior  Court  in  order  that  the  liability  of  the 
principal  debtor  (the  contractor),  if  any,  might  be  fixed, 
and  that  then  that  liability,  if  adjudged  to  exist,  and  not 
paid  off  by  him,  might  be  satisfied  by  an  enforcement  of 
the  lien  claimed  by  the  plaintiff,  the  regularity  and  validity 
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must  be  brought  into  court  and  have  liis  day  therein,  and 
the  plaintiff'  must  estal)lish  its  claim  against  him.  This 
action  has  been  commenced  in  aid  of  the  proceedings  to 
enforce  the  plaintiff*'s  lien  in  obedience  to  the  rulings  of 
the  Supreme  Court,  and  is  intended  to  be  joined  and  con- 
solidated with  said  proceeding." 

At  Spring  Term,  1892,  of  the  Superior  Court  of  McDowell 
County,  on  motion  of  plaintift^s  counsel,  the  action  was 
*' consolidated  with  and  joined  to"  the  cause  first  instituted 
by  plaintiff'  (109  N.  C,  (]r)8),  and  the  i)laintift^  entered  a 
nolle  jrroaeq id  against  M.  E.  Sanford,  J.  S.  Dysart,  trustee, 
and  the  Marion  Manufacturing  and  Improvement  Coinpanv. 
We  think  the  consolidation  of  these  two  actions  was  entirely 
j)r()per.  The  cause  of  action — against  the  contractor  for 
the  debt,  and  against  the  owner  to  enforce  the  lien  in  satis- 
faction of  the  debt  when  adjudged — should  have  been  unitwi 
in  one  suit.  The  exception  of  defendant  Sanford  to  the 
order  consolidating  the  actions  cannot  be  sustained.  Hoii- 
man  v.  Spiers^  87  N.  C,  28. 

The  answer  of  the  defendant  Sanford,  the  contractor, 
expressly  admits  the  truth  of  the  second  allegation  of  the  com- 
plaint, to-wit,  that  he  is  indel)ted  to  the  plaintiff  as  averred. 
Upon  this  admission  the  plaintiff*  was  certainly  entitknl  to 
a  judgment  against  him  for  the  debt,  and  the  contractors 
liability  to  the  subcontractor,  the  plaintiff*,  being  thusestal*- 
lished,  it  only  remained  for  his  Honor  to  direct  that  the 
lien  claimed  by  the  plaintiff^  and  declared  valid  by  the  for- 
mer decision  of  this  Court  should  be  enforced  against  the 
property  of  the  defendant  hotel  company.  From  this  judg- 
ment the  hotel  C()mi)any  has  not  appealed,  recognizing,  it 
seems,  that  having  been  notified  on  December  10,  1890,  of 
this  liabilitv  of  the  contractor  to  the  subcontractor  for 
materials,  when  it  owed  the  contractor  a  sum  far  in  excessof 
the  amount  sued  for  in  this  action,  it^  property,  in  which 
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plaiutiff^s  materials  were  used,  is  liable  therefor  under  the 
statute  and  the  decisions  of  this  Court. 

But  the  defendant  Sanford,  the  contractor,  having  ad- 
milted  his  indebtedness  to  plaintiff,  objects  to  the  judg- 
ment, not  because  it  establishes  his  liability  to  plaintiff, 
but  because  that  liability  of  his  is  imposed  upon  the  prop- 
erty of  his  co-defendant,  and  he  makes  the  following  assign- 
ments? of  error : 

"1.  That  his  Honor  erred  in  finding  that  any  sufficient 
mechanic's  or  material  man's  lien  had  been  filed  according 
to  law. 

^'2.  That  his  Honor  erred  in  not  holding  that  the  jdain- 
titf's  right  of  action  was  barred  by  the  statute  of  limita- 
tions. 

"3.  That  his  Honor  erred  in  not  holding  that  the  plain- 
tiff was  estopped  by  his  former  action  from  setting  up  any 
claim  in  this." 

And  an  able  argument  has  been  made  here  by  his  coun- 
sel against  the  validity  and  enforcement  of  the  lien.  We 
do  not  deem  it  ])roper  or  necessary  for  us  to  determine  the 
question  j)resented  for  the  reason  that  the  hotel  company, 
whose  property  (not.  the  defendant's)  is  directed  to  be  sold 
to  satisfv  the  contractor's  liabilitv  for  materials,  has  taken 
no  exception.  There  is  no  contention  on  the  part  of  any 
one  that  the  debt  is  barred.  It  cannot  be  seriously  con- 
tended  that  plaintiff  is  estopped  to  recover  a  judgment 
against  the  defendant  contractor  for  its  claim  against  him, 
because  it  sought  to  enforce  its  lien  without  making  him  a 
party  defendant.  The  cause  was  remanded  from  this  Court 
to  the  Superior  Court  in  order  that  the  liability  of  the 
principal  debtor  (the  contractor),  if  any,  might  be  fixed, 
and  that  then  that  liability,  if  adjudged  to  exist,  and  not 
paid  off  by  him,  might  be  satisfied  by  an  enforcement  of 
the  lien  claimed  by  the  plaintiff,  the  regularity  and  validity 


^ 


G6()  IN  THE  SUPRExME  COURT. 


Price  r.  Sanford. 


of  wliicli  were  adjudged  by  this  (.'ourt  at  the  former  hear- 
ing of  this  cause  upou  the  record  then  presented,  which 
adjudication  seems  to  have  been  satisfactory  to  the  defend- 
ant hotel  company,  for  from  his  Honor's  judgment  diraH- 
ing  that  that  lien  shall  be  enforced  it  does  not  appeal. 

No  Error. 


PRICE  &  HESTER  v.  F.  T.  SANFORD  (appoUant);  H.  A.  MciiUADE 
V.  F.  T.  SANFORD(api)enaiit);  T.  F.  RICHARDSON  v.  F.  T.>? AF- 
FORD (appellant);  J.  A.  (tRAHA:SI  v.  F.  T.  8ANF()RU  (apiiellant): 
W.  W.  WEST  V.  F.  T.  SANFORI)  (appellant);  WETZELL  &  CO. 
V.  F.  T.  SANFORI)  (appellant). 

Per  CrRiAM:  The  judgment  in  each  of  the  above  enti- 
tled cases  is  affirmed — the  matter  involved  in  each  of  these 
appeals  being  determined  by  the  decision  rendered  in  the 
case  of  the  lumber  company  against  the  same  defendant. 
The  appellant  contractor  admits  his  liability  for  materialrJ 
to  tlie  plaintiffs,  subcontractors.  They  have  established 
their  respective  claims  again.st  him  and  they  have  judg- 
ments against  the  hotel  company,  the  other  defendant, 
that  they  have  liens  on  its  property  for  the  amounts  of 
their  respective  judgments  against  the  contractor  for  mate- 
rials.    The  hotel  company  has  not  appealed. 

No  P]rror.  Judgment  Affirmed. 
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THE  RALKIGH  AND  WESTERN  RAILWAY  COMPANY  v.  THE 
(ILENDON  AND  GULF  MININC;  AND  MANUFACTURING 
COMPANY. 

Injunction — Bight  of  Way. 

1.  \Vhile  the  fact  of  insolvency  is  not  decisive  of  the  right  to  injunctive 

relief,  vet  in  ponie  cases  it  becomes  material. 

2.  The  fiict  tliat  one  railroad  occupies  land  which  is  claimed  by  another 

road  as  its  right  of  way  is  not  in  itself  an  irreparable  tort  which 
will  justify  restraining  the  defendant  from  using  the  land  until 
the  question  of  title  can  be  tried,  especially  when  it  is  not  alleged 
that  the  defendant  is  insolvent,  and  wliere  it  appears  that  there  is 
room  on  the  disputed  territory  for  the  construction  of  lx>th  roads. 

IfoTioN  to  continue  a  restraining  order  to  the  hearing, 
heard  hefore  Connor^  J.,  at  Chambers  in  Oxford,  on  Novem- 
ber 28,  1892. 

The  plaintiff  filed  affidavits  tending  to  show  that  it  was 
constructing  a  railroad  from  Egypt,  in  Chatham  county,  to 
a  point  in  Randolph  county,  and  that  for  the  purpose  of  a 
right  of  way  for  its  road  it  had  obtained  title  to  the  land 
in  question  from  the  owners  thereof;  that  its  work  of  con- 
struction was  ])rogressing,  and  that  it  was  now  necessary 
that  it  use  the  land  in  dispute  to  build  its  road  on,  as  it 
was  completed  to  this  point;  that  the  defendant  had,  with- 
out title,  taken  forcible  possession  of  the  land,  and  was  now 
engaged  in  constructing  its  road  on  the  same  land;  that  at 
a  place  on  said  land  it  was  necessary  to  cross  Tyson's 
Creek,  and  that  at  this  point  there  was  not  room  for  both 
roads  to  be  constructed,  and  that  unless  the  defendant  was 
enjoined  the  plaintiff  would  be  obliged  to  stop  its  work,  or 
to  al)andon  its  location  and  select  another  at  very  heavy 

«^  t.' 

expense. 

The  defendant  denied  these  allegations,  and  introduced 
evidence  tending  to  show  a  condemnation  of  said  land  by 
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it,  and  also  to  show  that  there  was  room  at  Tvson's  Creek 
for  both  roads  to  cross  without  danger  or  inconvenience. 

Ilis  Honor  found  that  there  was  room  at  Tvson's  Creek  for 
both  roads  to  cross  witliout  going  outside  of  the  disputed 
land,  and  dissolved  the  order  in  part,  from  which  the  plain- 
tiff appealed. 

Messrs.  T.  B.  Womack  and  John  Devereujc,  for  plaintiff. 
J/r.  W.  A.  Gfithrlr,    for  defendant. 


AvKKV,  J.:  It  is  not  alleged  in  the  affidavits,  nor  was  it 
contended  upon  the  argument,  that  the  defendant  company 
is  insolvent;  on  the  contrary,  it  seems  to  be  conceded  that 
it  was  able  to  answer  in  damages  for  the  alleged  trespass 
on  the  plaintiff's  right  of  way.  Though  the  fact  of  such 
insolvency  is  not  decisive  of  the  right  to  extraordiuarv 
relief,  vet  in  some  cases  it  becomes  material.  If  it  shall 
be  found  upon  an  investigation  before  a  jury  that  the 
defencUmt  has  constructed  a  road-bed  and  erected  a  bridge 
on  land  to  which  the  plaintiff  has  the  superior  title,  and 
has  placed  the  bridge  at  the  only  eligible  location  on  the 
right  of  way  previously  ac([uired  by  [)laintiff,  then,  upon 
his  own  showing,  the  latter  will  suffer  no  irreparable  injur}', 
since  it  will  recover  the  road-bed  in  its  finished  condition 
and  compensation  for  any  damage  incident  to  the  wrongful 
detention  of  the  i)ossession.  Railroad  Co.  v.  Railroad  Co., 
88  N.  C,  79. 

If,  as  counsel  insist,  the  case  at  bar  is  distinguishable 
from  Railroad  v.  Railroad,  supra,  in  that  the  plaintiff  i< 
ready  and  waiting  to  prosecute  the  work  of  constructing 
its  road-bed  at  this  very  point  across  the  river,  the  answer 
is  that  the  ])residing  Judge  has  found  as  a  fact,  upon  the 
affidavits  and  proofs  before  him,  that  there  is  "enough 
space  between  defendant's  crossing  on  Tyson's  Creek  and 
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the  bank  of  Deep  River  at  the  mouth  of  said  creek  to  con- 
struct another   road-bed   below  the  defendant\s  railroad, 
without  interfering  with  the  defendant's  road-bed  and  tres- 
tle.''   Meantime  his  Honor  orders  that  the  defendant  shall 
fXTupv  at  Tyson's  Creek  and  the  approaches  thereto  only 
the  r()ad-])ed  constructed  and   in   process  of  construction, 
the  necessary  approaches  thereto  and  so  much  space  south 
of  the  center  of  its  road-bed  as  it  may  be  found  actually 
neeessjiry  to  occupy  in  the  construction  of  its  road.     This 
order  is  equivalent  to  a  refusal  of  the  injunction  for  which 
plaiutitf  prayed  as  to  the  line  actually  adopted  and  for  the 
most  part  constructed  on  the  land  described  in  the  affidavit, 
but  to  granting  the  order  as  to  all  disputed  territory  lying 
bevond  and  not  necessarv  to  the  construction  and  use  of 
the  defendant's  located   line;    and   therefore  the    case  of 
Dnrham  v.  Railroad,  104  N.  C,  261,  where  the  Judge  below 
vacated  the  restraining  order  as  to  all  that  porticm  of  the 
street  lying  south  of  a  designated  boundary  and  continued 
the  injunction  to  the  hearing  as  to  the  road-bed,  must  gov- 
ern our  decision  in  the  case  before  us. 

Instead  of  ^j*-/;a/7e  testimony  as  to  all  the  (juestions  upon 
which  the  rights  of  the  parties  depend,  we  shall  have  after 
the  trial  the  findings  of  a  jury,  and  if  it  should  ai)pear  from 
the  verdict  that  the  ydaintitf  has  the  better  right  to  the 
road-bed  the  law  will  allow  him  ample  compensation  in 
(laniages  to  cover  his  losses,  including  the  additional  cost 
of  another  crossing  over  the  creek  if  it  should  construct  it. 
Tliere  is  No  Error. 
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MAMES  W.  CVLV  AND  WIFE  v.  C.  L.  STANFORD  et  al. 

G  uardiaii — Negligen  re — Lia  hility. 

Whore  a  guardian  carelessly  and  without  deliberation,  or,  at  themogt, 
ui)on  the  ha^ty  and  " hoiveback "  opinion  of  eounj^el,  untilthen 
eniploved  bv  the  <lebtor  and  not  bv  himself,  and  not  bv  wavof 
conii)ronii8e  of  a  doulitful  claim,  accepted  from  a  solvent  debtor 
half  the  sum  he  should  have  collecte<l,  he  is  resi)onsible  at  thos^uit 
of  his  ward  for  what  he  failed  or  neglected  to  collect. 

Civil  action,  tried  before  6'm?y,s,  J.,  and  a  jury,  at  Fall 
Term,  1892,  of  MiXKLENiMRfJ  Superior  Court. 

Tlie  faet.s  in  the  case  are  as  follows: 

One  Thomas  Russell  made  a  will  appointing  I).  P.  Lee 
executor.  He  devised  certain  moneys,  about  §1,300,  to  "be 
equally  divided  and  j)aid  over  to  IMiilip  J.  Russell  Misj? 
Marv  Ivussell,  and  the  children  of  mv  niece,  Martha,  wife 
of  (.'harles  Stanford,  in  efjual  i)ortion,  sliare  and  share  alike, 
to  them  and  each  and  everv  of  them.''  The  Charles  Stan- 
ford  mentioned  is  the  defendant  in  this  case,  and  the  font 
plaintiff  is  his  child.  He  became  the  guardian  of  his  chil- 
dren, and  when  he  came  to  collect  for  them  what  was  due 
by  Lee,  executor,  under  tlie  will,  there  was  a  question 
raised  as  to  whether  the  division  should  be  per  stirpes  or 
per  capita,  and  the  a<lvice  of  Major  Dowd,  who  was  a  lawyer 
of  undoubted  abilitv  and  character,  but  the  counsel  of  the 
executor,  was  sought.  Dowd  decided  that  the  division 
should  be  made  prr  Ht'nycH,  and  hence  Stanford  accepted  in 
settlement  one-third  for  all  his  children,  and  brought  no 
suit  for  anv  more,  because  Dowd  advised  him  that  was  all 
he  was  entitled  to.     Subseciuently,  in  a  suit  between  Ciilp, 


*BrinvELL,  J.,  havinjf  been  of  counsel,  did  not  sit  an  the  hearing  of 
thi.s  case. 
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the  present  plaintiff,  and  Lee,  the  executor,  the  Supreme 
Court  (109  N.  C,  675)  construed  this  clause  of  the  will  and 
held  that  the  division  should  have  been  per  capita. 

Ill  that  case  the  Court  said :  "  If  the  trustee,  the  guardian, 
was  faithless  or  negligent,  he  was  liable  on  his  bond  to  an 
action  by  his  wards  after  their  arrival  at  age.  Accord- 
ingly, the  feme  plaintiff  has  brought  this  action  against  her 
father  on  his  guardian  bond  and  seeks  to  hold  him  for  the 
amount  he  should  have  collected,  alleging  that  he  was  neg- 
li^ront  in  not  collecting  the  full  amount  they  claim. 

On  the  trial  J.  Watt  Kirkpatrick,  one  of  the  sureties  on 
the  guardian  bond  and  a  defendant  in  the  action,  testified  : 
*'I  was  j)resent  when  Stanford,  the  guardian,  made  the  set- 
tlement with  Lee,  the  executor.  Mr.  Lee  was  Dowd's  client, 
and  we  (Lee,  executor;  Stanford,  guardian,  and  myself) 
agreed  to  leave  it  to  him,  Dowd.  Vance  and  Dowd  were 
aj?sociated.  I  thought  Dowd  at  that  time  the  l)est  at  the 
bar,  at  least  as  good  as  any.  Lee  said  the  will  provided 
for  paying  out  in  three  equal  parts.  Stanford  paid  Dowd 
a  fee."' 

CroHs-examined. — "Dowd  was  Lee's  attornev.  I  said  I 
would  not  go  on  Stanford's  bond  unless  he  would  get  Dowd. 
The  settlement  was  in  the  Clerk's  oflfice." 

The  defendant  C.  L.  Stanford  guardian,  testified:  "I 
got  Dowd.  We,,  Lee  and  myself,  both  together,  got  Dowd, 
and  he  said  that  was  correct;  that  is,  that  the  fund  was  to 
be  divided  into  three  equal  parts,  as  was  done.  I  wanted 
to  get  all  I  could  for  my  children.  He,  Dowd,  said  that 
was  all  that  was  due." 

Cross-examined. — "Lee  had  Dowd  as  his  lawver,  and  I 
knew  it  and  employed  him.  Lee  told  me  how  much  he 
had— $1,300,  I  think." 

Plaintiffs  then  introduced  Major  C.  Dowd,  who  said:  "I 
know  Lee.     I  have  known  him  for  twentv  vears.     He  is 
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regarded  as  solvent.  I  do  not  remember  that  the  parties 
ever  came  to  me.  I  was  not  consulted  about  that  clause 
of  the  will.  I  do  not  remember  that  I  ever  gave  an  opin- 
ion in  the  settlement.  Stanford  never  pai<l  me.  1  was 
counsel  for  Lee.  I  do  not  remember  that  I  advised  Lee 
about  the  settlement." 

Crosf<-e.rainiHe<L — ''Lee  and  Stanford  never  came  and 
employed  me  together.  I  was  Lee's  counsel  before.  If  1 
had  been  consulted  I  should  have  said  the  fund  was  to  be 
divided  into  three  equal  parts.  I  should  now  say  it  was 
intended  that  wav." 

Stanford  was  recalled  bv  defendants  and  said:  ''I  do  not 
know  that  I  took  a  receipt.     I  paid  Dowd  five  dollai's." 

The  testimony  being  closed,  the  plaintiffs  offered  the  fol- 
lowing j)rayers  of  instruction: 

1.  That  the  advice  of  the  attorney,  Major  Dowd,  would 
not  i>rotect  the  client,  Stanford,  the  guardian,  against  lia- 
bilitv,  or  excuse  his  failure  to  collect  the  monev. 

2.  That  if  the  jurv  believed  the  evidence  thcv  should 
answer  the  first  issue,  ''Yes." 

»3.  Kven  if  Stanford  employed  the  attorney  and  aetal 
under  his  advice,  it  was  negligence  to  have  employed  the 
attorney  or  counsel  already  retained  by  the  executor,  Lee. 

4.  Even  if  Major  Dowd  was  selected  as  an  arbitrator,  the 
guardian  was  guilty  of  negligence  in  selecting  the  attorney 
of  the  other  side  (Lee,  executor)  as  arbitrator. 

5.  That  it  was  negligence  for  the  guardian,  under  the  cir- 
stances,  to  have  submitted  his  case  to  arbitration,  even  if 
it  was  an  arbitration. 

The  Court  refused  to  give  the  instructions  prayed  for  by 
plaintiffs,  but  instructed  the  jury  as  follows: 

*'(Tuardians  are  not  held  to  be  insurers  against  all  lass  of 
what  may  happen  to  the  estate  of  the  ward,  but  the  guar- 
dian is  recjuired  to  use  the  utmost  good  faith,  and  to  ua* 
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diligence  and  care  in  taking  care  of  the  estate ;  as  the  Judges 
jometimes  express  it,  they  must  take  such  care  and  exer- 
cise such  diligence  as  men  of  common  and  ordinary  care- 
fulness and  diligence. 

'*In  this  case  the  duty  of  the  guardian  was  to  have  col- 
lected all  that  was  due  him  under  the  will  of  Thomas  Rus- 
sell ;  that  is,  an  equal  part  or  share  with  the  other  legatees  in 
the  fund  left  in  the  hands  of  the  executor,  Lee,  for  distribu- 
tion, unless  he  can  show  vou  some  excuse.     The  excuse 
which  he  makes  is  that  he  acted  honestly  and  in  good  faith 
and  with  such  care  and  diligence  as  a  man  of  ordinary  i)ru- 
denoe  would  have  done.     He  savs,  after  the  final  settle- 
ment  of  the  estate  and  the  monev  was  readv  to  be  distril)- 
uted  under  the  will,  that  Mr.  Dowd  was  advising  the  execu- 
tor as  to  his  duty,  and  that  he  employed  Dowd,  a  good 
lawyer  of  good  character  and  standing,  to  advise  him  also 
as  to  how  much  he  was  entitled  to  have  out  of  the  monev, 
and  that  Dowd  told  them  how,  under  the  will,  they  should 
divide,  and  Dowd  did  advise  them  that  he  was  onlv  enti- 
tied  to  the  amount  that  was  paid  to  him,  and  therefore  he 
did  not  know  that  under  the  will  he  was  entitled  to  more ; 
and  that  acting  under  such  advice  he  did  not  bring  suit. 
If  this  was  done  in  good  faith  and  with  i)roper  care,  with 
j^uch  diligence  and  care  as  a  man  of  ordinary  care  would 
have  used,  then  jT)ur  answer  to  the  issue  should  be,  ^No.' 

**Xow  whether  this  is  so  or  not  you  must  determine  upon 
the  evidence.  Stanford  and  Kirkpatrick  testified  in  regard 
to  this  matter,  and  also  Dowd.  If  the  defendants  have 
failed  to  show  proper  care  and  diligence  on  the  part  of  the 
guardian,  you  should  answer,  *Yes.' 

*' Was  it  prudent  for  him  to  take  Dowd's  advice?  If  a 
man  of  ordinary  prudence  would  not  have  done  so,  the 
defendant  ought  not,  and  you  must  determine  that  way." 
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The  plaintiffs  offered  the  following  exceptions: 
Because  the  Court  refused  to  give  the  instructions  prayed 

for  and  to  the  charge  of  the  Court  as  given. 

The  issues  submitted  by  the  Court  and  responses  were 

as  follows: 

1.  Was  the  defendant  Stanford  careless  and  negligent 
in  the  performance  of  his  duties  as  guardian  ?  To  this 
issue  the  jury  responded  '*Xo/' 

2.  What  amount  of  the  funds  in  the  hands  of  the  execu- 
tor, Lee,  to  which  the  plaintiff  was  entitled  on  November 
IB,  1876,  was  not  paid  to  her  guardian,  the  defendant 
Stanford?  Answer.  $109.20,  with  interest  at  six  per  cent. 
from  November  16,  1876;  interest  compounded  to  June  1, 
1889. 

3.  What  part  of  the  $109.20  which  was  received  by  the 
guardian  has  been  paid  to  the  plaintiffs,  and  what  rate 
of  interest  does  the  said  sum  of  $109.20  bear  and  from 
what  time?  A.  Eight  per  cent,  interest  from  Noveml»er 
16,  1876,  for  three  years,  and  for  balance  of  time  six  per 
cent.,  with  payments  or  credits  as  follows:  $133.75  October 
1,  1891,  and  $7.50  February  1,  1892;  interest  to  be  com- 
pounded to  June  1,  1889. 

Judgment  was  rendered  for  the  plaintiffs  for  only  half  of 
amount  in  hands  of  executor  under  the  third  issue,  and 
judgment  for  defendants  as  to  balance.  Plaintiflfs  excepted 
and  ap])ealed. 

Mr,  P.  D.  Walker,  for  plaintiffs  (appellants). 

Mci^sra.  E.  T.  Cansler  and  Jones  &  Tilleit,  for  defendantj^. 

Clark,  J.:  The  defendant  guardian  should  have  collected 
for  his  wards  two-thirds  of  the  fund.  Culp  v.  Lee,  W 
N.  C,  675.  Instead  thereof  he  collected  onlv  one-thinl 
In  Harris  v.  Harriso)i,  78  N.  C,  202,  it  is  said:  *'Both  i»y 
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statute  and  the  decisions  of  the  Courts  *  *  *  the 
guardian  shall  endeavor  to  collect  by  all  lawful  means  his 
u'anl's  estate  upon  pain  of  being  liable  if  he  neglect." 

It  is  doubtful, 'to  say  the  least,  if  the  advice  of  counsel 
could  be  a  defence  where  the  law  in  favor  of  the  ward's  right 
to  the  fund  ha<l  been  so  clearly  settled  by  the  authorities 
(cited  iu  Culp  v.  Lee^  ante)  and  the  amount  collected  was 
oalv  one-half  of  that  due  the  wards,  since  the  construction 
of  the  Court  could  have  been  readilv  had  and  would  have 
been  full  protection.  Freeman  v.  Greeny  41  X.  C,  373; 
BatUv.  WinMead,  77  N.  C,  238;  Boulton  v.  Beard,  3  De(\ 
M.  ct  (t.  R.,  (>08.  In  the  latter  case  it  was  held  that  the 
defendant,  who  made  an  error  in  the  distribution  of  the 
funds  of  the  residuarv  estate,  could  not  defend  himself  bv 
reason  of  having  acted  upon  the  advice  of  two  eminent 
counsel  of  the  chancery  bar.  To  similar  purport  is  Wade 
V.  Dick,  36  X.  C,  313. 

Luton  V.  WilcoXj  83  X.  C.,  20;  Laiorence  v.  Morriso)i,  68 
X.  C,  162,  and  other  cases  cited  by  defendant,  were  instances 
where  the  facts  were  doubtful  or  the  chances  of  recovery 
uncertain,  by  reason  of  the  insolvency  of  the  defendant. 
In  those  cases  where  the  fiduciary  uses  his  best  judgment 
and  acts  upon  the  advice  of  good  counsel  he  will  not  be 
held  liable  if  the  event  should  show  he  might  have 
recovered  more.  But  in  the  present  case  there  is  simply  a 
proposition  of  law  which  he  could  have  submitted  to  the 
Court. 

We  would  not  be  understood  as  holding  that  a  fiduciary 
should  litigate  every  legal  (question  arising.  In  the  major- 
itv  of  instances  the  advice  of  counsel  will  correctly  settle 
the  matter.  There  are  others  so  doubtful  or  so  contingent 
upon  doubtful  and  unsettled  facts,  or  the  amount  is  so  small, 
that  he  should  compromise  the  matter. 

But  the  present  was  not  a  compromise.     If  it  be  conceded 
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that  the  guardian  would  have  been  relieved  if  he  had  acted 
uj>on  the  advice  of  counsel,  still  he  did  not  show  reasonable  ! 
care  in  this  case.  He  did  not  apply  to  his  own  lawyer  nor  | 
seek  out  counsel  and  lav  the  case  before  him.  When  the  1 
fund  was  ready  to  be  paid  over  he  simply,  according  to  his  j 
evidence,  asked  the  counsel  of  the  party  paying  it  over  | 
what  part  thereof  was  coming  to  his  wards,  and  claims  that 
he  paid  five  dollars  for  the  reply.  The  counsel  himself  1 
says  he  has  no  recollection  of  being  asked  any  question  liy 
the  guardian  and  was  not  paid  any  fee.  Though  the  coun- 
sel was  a  gentleman  of  recognized  eminence  in  the  profes- 
sion the  oj)inion  (if  given)  seems  to  have  been  a  reply  made, 
without  deliberation  or  reference  to  the  authorities,  to  one 
who  was  not  his  client,  and  for  which  he  savshewasnot 
paid.  The  advice  (if  given)  seems  to  have  been  off-hand, 
and  what  is  known  in  the  profession  as  a  "horseback  opin- 


ion. 


It  was  negligence  in  the  defendant  to  surrender  one- 
half  of  tlie  fund  w^hich  he  should  have  collected  without 
more  care,  deliberation  or  thought  given  to  the  subject  than 
this  evidence  discloses.  The  party  paying  over  the  fund 
was  solvent,  and  there  was  no  such  doubt  as  to  either  the 
law  or  the  facts  as  called  for  a  compromise.  There  was,  in 
fact,  no  compromise.  The  guardian  simply,  carelessly,  and 
without  deliberation,  and,  at  the  most,  upon  the  liasty  opin- 
ion of  counsel,  till  then  employed  by  the  debtor,  not  l»y 
himself,  accepted  half  the  sum  he  should  have  collected. 

He  is  responsible  for  his  want  of  due  care. 

Error. 
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D.  B.  BRISCO  &  CO.  V.  J.  F.  NORRIS  et  al. 

Deed  from  Husband  to  Wife — Action  to  Set  Aside — Fraudulent 

Intent — Endence. 

1.  Where  a  husband  purchased  land  with   his  wife's  separate  estate, 

taking  deed  to  himself  with  her  consent  and  agreeing  to  convey 
to  her  at  her  request,  and  did  so  convey  to  her  just  l)efore  making 
a  general  assignment  for  benefit  of  creditors :  Held,  that  in  an 
action  bv  creditors  to  set  aside  the  deed  it  was  immaterial  to 
inquire  as  to  whether  the  intent  of  the  husband  in  making  the 
deed  to  his  wife  was  to  hinder  and  delav  his  creditors. 

2.  Tosts  were  properly  awarded  to  the  grantee  in  a  deed  in  an  unsuc- 

cessful action  to  set  aside  such  deed. 

:>.  Counsel  fees,  although  provided  for  in  a  note,  cannot  be  recovered  in 
an  action  on  the  note. 

Civil  action,  tried  at  Spring  Term,  1892,  of  McDowell 
^Superior  Court,  l)efore  Grwces,  J. 

There  was  evidence  that  at  the  time  the  merchandise,  on 
which  the  notes  set  out  in  the  record  were  based,  was  pur- 
cha.sed  by  the  defendants,  J.  F.  Norris,  Benjamin  Aldridge 
and  W.  C.  Walsh  were  partners  trading  under  the  firm 
name  of  J.  F.  Norris  &  Co.,  in  the  town  of  Elk  Park, 
Mitchell  county,  N.  C.  ;  that  the  notes  were  executed,  after 
repeated  extensions  of  time,  for  overdue  bills  of  merchan- 
di.se  sold  and  delivered  to  the  defendants  as  J.  F.  Norris 
&  Co. 

Exception  1.  The  Court  ruled  that  no  recovery  could  be 
had  by  plaintiffs  on  the  bonds  under  seal  signed  by  J.  ¥. 
Norris  &  Co.  unless  the  plaintiffs  shownjd  that  the  articles 
of  partnership  gave  authority  to  bind  the  partnership  by 
a  sealed  instrument.     The  plaintiffs  excepted. 

There  was  evidence  that  about  Januarv  or  Februarv,  1889, 
the  firm  of  J.  F.  Norris  &  Co.  consisted  of  J.  F.  Norris  and 
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Benjamin  Aldridge,  W.  C.  Walsh  having  retired ;  that  iu 
March,  1889,  the  firm  of  J.  F.  Norris  &  Co.  was  dissohed, 
J.  F.  Norris  having  sold  out  to  Benjamin  Aldridge;  that  at 
the  same  time.  Norris  had  agreed  with  defendant  Aldridge 
to  assume  all  the  liabilities  of  the  firm  of  J.  F.  Norris  it 
Co. ;  that  in  June,  1889,  Aldridge,  having  received  a  demaiiJ 
from  the  plaintiffs  to  pay  the  amount  in  controversy  in  this 
action,  caused  his  clerk  (one  Frank  Nanner)  to  write  to 
the  plaintiffs  a  letter  in  which  he  said  he  was  not  aware 
that  J.  F.  Norris  &  Co.  owed  plaintiffs,  and  asked  indul- 
gence till  he  could  look  into  the  matter,  and  said  he  would 
pay  cash  for  goods  he  bought ;  that  the  claims  iu  contro- 
versy were  placed  by  plaintiffs  for  collection  in  the  hand.s 
of  one  Folsome,  of  Elizabethton,  Tenn. ;  that  on  July  lo, 
1889,  Folsome  went  to  Elk  Park  to  confer  with  the  defend- 
ant Aldridge,  who  made  a  further  appointment  to  meet 
Folsome  a  dav  or  two  later;  that  Elk  Park  is  distant  from 
Bakersville,  the  county-seat  of  Mitchell,  twenty-four  miles 
The  deed  of  Benjamin  Callaway,  alias  Aldridge,  to  Millict 
his  wife,  was  introduced,  bearing  date  July  10,  1889,  on  the 
back  of  which  was  the  following  entry:  *' Received  for  reg- 
istration July  lo,  1889,  8:30  p.  m.,  registered  10:30  p.m., 
book  — .     L.  II.  (Jreen,  Register  of  Deeds."     It  was  in  evi- 
dence that  Benjamin  Aldridge,  alias  Callaway,  was  in  the 
town  of  Bakersville  on  the  evening  of  the  loth,  the  same 
dav  on  which  he  was  in  conference  with  H.  M.  Folsome  at 
Elk  Park  in  reference  to  plaintiffs'  claim.     The  deed  to 
Millie  is  probated  by  acknowledgment  of  Aldridge  the 
same  day.     The  assignment  of  Benjamin  Aldridge  l>ears 
date  July  20,  1889.     P.  J.  Brisco,  one  of  the  plaintiffs, 
testified  that  the  plaintiffs'  firm  had  refused  to  sell  yiorrii^ 
&  Walsh  l)efore  Aldridge  became  a  member  of  the  firm  of 
J.   F.   Norris  &  Co. ;  that  they  had  learned  through  the 
usual  sources  of  information,  Dun  &  Co.,  T.  D.  Xinice  ana 
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others,  that  Aldridge  was  a  man  of  means,  worth  several 
thoiisiincl  dolhirs  in  real  estate,  and  credit  given  to  the  firm 
of  J.  F.  Norris  &  Co.  was  solely  in  consideration  of  Aldridge's 
rei)Utation  financially.  It  was  in  evidence  that  Aldridge 
had  held  title  to  these  lands  in  his  own  name  for  twentv  or 
twenty-one  years.  Walsh,  one  of  the  defendants,  testified 
that  he  never  heard  Aldridge  claim  that  these  lands 
blonged  to  his  wife  till  the  time  of  this  transfer  to  her. 

One  Jones,  a  witness,  testified  that  he  lived  near  Aldridge  ; 
is  a  merchant;  Aldridge  was  considered  in'the  community 
to  be  worth  five  or  six  thousand  dollars;  never  knew  that 
anyone  had  anv  claim  on  Aldridijce's  lands  until  after  the 
assignment  and  deed  to  Millie  Aldridge;  that  he  had 
reported  Aldridge  to  the  plaintifis  to  he  worth  six  or  seven 
thousiind  dollars. 

The  answer  of  the  defendant  Aldridge  declares  that  it 

was  agreed  that  the  title  to  these  lands  should  be  to  him 

as  trustee  for  his  wife  and  her  children,  and  that  he  should 

eonvev  the  same  to  her  and  her  heirs  when  she  should 

desire  the  siime. 

In  view   of  all  these  circumstances  plaintiffs  rec^uested 

* 
his  Honor  to  charge  the  jury  on  the  issues  as  follows:  That 

if  the  jury  should  believe  that  the  land,  or  any  portion  of 

it,  was  bought  with  the  defendant  Millie's  money,  and  she 

and  defendant  Benjamin  agreed  that  the  deed  should  be 

made  to  Benjamin,  and  be  held  by  him  for  his  benefit  and 

convenience,  and  to  give  him  credit,  and  that  he  agreed  to 

convey  to  her  if,  at  any  time,  she  should  be  in  danger  of 

losing  the  land,  and  she  allowed  her  husband  to  hold  the 

land  in  his  own  right,  and  upon  the  faith  and  reputation 

of  which  he  did  obtain  credit,  then  a  conveyance  to  her, 

by  her  husband,  will  be  fraudulent  and    void  as  to  such 

debts  as  he  was  enabled  to  make  and  did  make  upon  such 

reputation.     If  you  should  find  that  the  debt  sued  on  in 

43— Vol.  112 
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this  case  was  made    and    the   credit  extended  upon  the' 
reputation  that  the  Uind  belonged  to  defendant  Benjamin, 
and  the  defendant  Millie  having  allowed  him  to  hold  thej 
land  until    that   debt   sued  on  was  created,  and  then,  to 
prevent  the  creditors  of  Benjamin  from  getting  the  land  ti>l 
satisfv  such  debts,  demanded  and  received  the  deed  underj 
such  circumstances,  you  would  find  the  second  issue,  Yes. 
His  Honor  refused  to  so  charge,  and  plaintiffs  excepted. 

Counsel  for  the  plaintiffs  argued  to  the  jury  that  eveir 
if  the  proceeds  of  the  sale  of  the  separate  property  of  Millie] 
Aldridge  had  })urchased  tlie  lands  in  controversy,  and  the 
titles  were,  by  her  consent,  made  to  her  husband,  there] 
being  no  pretense  of  mistake,  surprise  or  ignorance  alleged 
or  proven,  and  that  by  means  of  this  ostensible  ownershii>j 
of  lands  of  the  value  of  five  or  six  thousand  dollai's  Milliel 
Aldridge  intended  or  agreed  to  give  the  defendant  Aldridge! 
a  false  and  fictitious  financial  standing  to  enable  him  thereby  j 
to  obtain  credit,  and  if  he  should  become  embarrassiHl  he, 
should  convey  to  her,  that,  notwithstanding  her  separatetj 
estate  had  been  used  in  payment  for  the  lauds,  the  deed| 
from  Aldridge  to  his  wife  would  be  fraudulent  and  void  m 
to  those  creditors  who  had  been  so  mulcted. 

Upon  the  issues  submitted  the  jury  found  in  response toj 
the  first  that  the  defendant  Aldridge  was  liable  for  thedebli 
claimed.  Upon  the  second  issue  the  finding  was  that  the 
deed  from  Aldridge  to  his  wife  was  not  made  with  intent 
to  hinder,  delay  and  defraud  his  creditors.  In  resiX)niH*to| 
other  issues  the  iurv  found  that  the  lands  which  were  em- 
braced  in  the  deed  from  Aldridge  to  his  wife  had  been  pur- 
chased with  her  sej)arate  estate  and  moneys,  and  thedeedsj 
therefor  were  made  to  him  with  her  consent  and  upon  his 
agreement  to  convey  to  her  whenever  she  requested. 

There  was  judgment  for  the  amount  of  plaintifls'  debt 
against  the  defendants  other  than  Mrs.  Aldridge,  as  to  whom 
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the  judgmeut  was  that  she  go  without  day,  etc.,  and  recover 
her  costs.     Plaintiffs  appealed,  assigning  error  as  follows : 

1.  It  was  error  in  his  Honor  to  refuse  to  grant  the  prayer 
for  instructions  made  by  the  plaintiffs'  counsel  as  set  out  in 
bill  of  exceptions,  the  evidence  disclosing  a  trend  of  circum- 
stances from  which  the  jury  might  infer  an  agreement  that 
the  title  was  to  remain  in  the  defendant  Aldridge  by  consent 
of  his  wife  in  order  to  enable  him  to  obtain  credit,  and  to  be 
conveved  to  her  when  he  should  become  embarrassed.  And 
it  was  error  to  refuse  to  submit  the  inference  arising  from 
the  circumstances  proved  before  the  jury,  and  not  to  allow 
thcni  to  pass  upon  these  facts. 

2.  It  was  error  for  his  Honor,  on  the  argument  of  counsel 
for  plaintiffs  upon  this  point,  to  charge  the  jury  that  there 
wa.s  no  evidence  to  show  such  agreement  or  understanding 
between  Aldridge  and  his  wife,  whereas  the  facts  testified 
to  in  the  case  might  well  justify  the  inference  that  there 
was  such  an  understanding. 

3.  It  was  error  to  adjudge  costs  in  favor  of  Millie  Aldridge 
against  the  i)laintifis,  she  having  joined  issue  with  her  hus- 
band in  denying  his  liability  for  debt  due  plaintiffs.  Costs 
were,  of  course,  due  plaintiffs  on  the  first  issue,  and  his  Honor 
erred  in  holding  that  the  plaintiffs  could  not  recover  the  ten 
l)er  cent,  counsel  fees  provided  for  in  the  note  executed  by 
J.  F.  Norris  &  Co.  to  the  plaintiff.  This  contract  was 
supported  by  a  valuable  consideration,  to-wit,  extension 
of  time,  and  could  be  supported  as  a  simple  contract  obli- 
gation, notwithstanding  it  was  evidenced  by  notes  under 
seal. 

4.  It  was  error  to  hold  that  one  partner  could  not  bind 
his  cc>-partnei*s  under  seal,  unless  plaintiff  showed  that  the 
articles  of  co-partnership  were  under  seal. 
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Messrs.  Gudyer  &  Priichard  and  P.  J.  Sinclair,  for  plain- 
tiffs (appellants). 

Mr.  ]V.  H.  Malon€y  for  defendants. 

BiHWELL,  J. :  The  jury  have  found  that  the  land  con- 
veyed to  his  wife  by  Benjamin  Aldridge  by  his  deed  of 
July  10,  1889,  was  [>urchased  with  her  separate  estate  and 
moneys,  and  the  title  was  put  in  him  by  consent  of  hijs 
wife  upon  an  agreement  then  made  that  he  would  convey 
said  land  to  her  when  rec^uested.  Upon  this  state  of  facts 
the  husband  held  the  land  as  trustee  for  the  wife  (Lyon  v. 
Akin,  78  N.  C,  258;  Kirkpatrick  v.  IIolme.%  108  N.  C\,206), 
and  her  rights  in  it  were  in  effect  the  same  before  the  exe- 
cution of  the  deed,  which  is  alleged  to  have  been  made 
with  fraudulent  intent,  as  thev  were  after  its  execution  and 
deliverv.  Its  effect  was  merelv  to  vest  in  her  the  leeal 
title  to  the  land  of  which  she  was  before  the  ecjuitable 
owner,  her  title  being  such  as  to  enable  her,  upon  the 
strength  of  it,  to  recover  the  land  from  her  husband  or 
from  any  one  purchasing  of  him  with  notice  of  her  rights 
{Lijon  V.  Akin,  snpra),  or  from  any  one  who  had  bought  the 
land  at  a  sale  under  execution  against  her  husband,  for 
such  purchaser  would  acquire  only  such  title  as  the  hus- 
band had. 

Hence,  these  facts  being  established,  it  became  immate- 
rial to  in(|uire  with  what  intent  the  deed  was  made  and 
accei)ted,  for  the  substantial  rights  of  none  of  tlie  i^irties 
have  been  changed  thereby. 

We  agree  with  his  Honor  that  therc^  was  no  evidence 
that  Millie  Aldridge  consented  that  the  title  to  this  land 
might  remain  in  her  husband  in  order  that  he  might  thus 
ac(iuire  a  fictitious  credit,  and  be  enabled  to  defraud  the 
plaintiffs.  There  was  no  attempt  to  prove  any  act  or  word 
of  hers  that  in  any  way  could  affect  her  title  or  estop  her 
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from  asvserting  it  against  the  plaintiffs  or  any  other  of  her 
husband's  creditoi^s. 

The  first  and  second  assignments  of  error  cannot,  there- 
fore*, be  sustained. 

There  was  no  error  in  adjudging  costs  in  favor  of  the 
fmc  defendant.      The  Code,  §527. 

The  plaintiffs  had  judgment  for  the  amount  of  the  debt 
claimed  by  them,  with  interest.  Hence  it  is  not  necessary 
to  consider  the  fourth  assignment  of  error.  They  were 
not  entitled  to  recover  the  ten  per  cent,  for  counsel  fees 
provided  for  in  the  note,  even  if  it  had  been  adjudged  to 
be  the  note  of  the  defendant  Aldridge.  Tinden  v.  Iloskins, 
111  N.  (\,  340.  AfKrmed. 


A.  L.  MAXWELL  v.  JOHN  IL  TOPI)  et  al. 
Mining  Leases — Forfeit  are  by  Non-vser — Estoppel. 

1.  Where  a  mining  leaHe  provides  for  the  payment  to  lessors  of  a  part  of 

the  net  proceeds  of  minerals  taken  from  the  lands,  bnt  contains 
no  stipulation  for  a  forfeiture  throujjh  failure  to  oj>en  and  work 

■ 

tlie  mines,  the  law  will  construe  the  contract  as  if  such  a  stipula- 
tion had  l)een  exi)ressly  written  therein,  and  will  adjudj;e  such 
lease  to  be  forfeited  if,  within  a  reasonable  time,  the  lessee  fails  to 
carry  out  the  puri)0se  of  the  lease. 

2.  Where  lessors  of  mining  privileges  were  in  possession  of  tlie  land  cov- 

ered ))y  the  lease  at  the  date  thereof  and  continued  in  possession, 
and  the  lease  became  forfeited  bv  the  non-user  and  abandonment 
according  to  the  tenns  of  the  contract  as  construed  by  the  law,  no 
re-entry  by  lessors  was  practicable  or  necessary,  and  they  or  their 
grantees  had  a  right,  without  demand  or  notice  to  the  lessees, 
after  such  forfeiture,  to  resist  the  entry  of  the  lessees  for  mining 
pur|K>ses. 

'».  Where  an  employee  or  servant  of  lessees  of  mining  rights  works  for 
them  in  exploring  the  minerals  on  the  land,  and  afterwards  accjuires 
from  the  lessors  the  mineral  rights  on  the  land,  he  is  not  est()pj)ed 
from  denying  the  title  of  his  fonner  employei*s  to  such  mineral 
rights,  the  lease  thereof  having  been  forfeited  by  non-user. 
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Civil  action,  tried  at  Spring  Term,  1892  of  Caldwell 
Superior  Court,  before  Gravest,  J. 

Botli  parties  claimed  under  the  Graggs.  The  leases 
introdueed  by  plaintiffs  and  under  which  they  claimed  are 
as  follows: 

Learn  from  Gragg  to  Maxwell  &  Stewart. — '*  This  indenture, 
made  this  the  19th  day  of  December,  1879,  between  Madi- 
son  (iragg  and  Caroline  Gragg,  his  wife,  and  Elizabeth 
Gragg,  his  mother,  of  the  county  of  Caldwell  and  State  of 
North  Carolina,  of  the  first  part,  and  A.  L.  Maxwell  and 
John  W.  Stewart,  of  the  county  of  Knox  and  State  of 
Tennessee,  of  the  .second  part, 

'*  Witnesseth,  that  for  and  in  consideration  of  the  sum  of 
one  dollar,  the  recei[)t  of  which  is  hereby  acknowledged, 
and  such  further  considerations  as  arc  hereafter  mentione*! 
and  covenants  hereinafter  contained,  hereby  leases,  and  by 
these  presents  does  grant  and  convey  to  the  said  parties  of 
the  second  part,  their  heirs,  executors,  administrators  and 
assigns,  the  following  described  piece  or  tract  of  land, 
situated  in  (Jlobe  Township,  Caldwell  county,  State  of 
North  Carolina,  bounded  and  described  as  follows: 

*'  Beginning  on  a  chestnut  oak,  running  north  to  Harrison 
Gragg's  and  Solomon  Dugger's  line ;  thence  to  the  White 
line ;  thence  with  said  line  to  the  line  of  the  old  (iragg 
tract  to  the  beginning,  containing  three  hundred  more  or 
less  acres,  for  the  {)urposes  of  boring,  mining  and  operating 
for  gold,  silver  and  such  other  minerals  as  may  exist  therein. 
or  be  found  for  the  period  and  term  of  ninety-nine  years: 
the  said  second  parties  to  have  the  exclusive  right  to 
explore  the  said  tract  of  land,  to  bore,  work  and  take  from 
the  same  any  gold,  silver  or  all  other  minerals  therein  eon- 
tained  for  the  term  aforesaid,  and  to  have  for  themselves, 
their  heirs  and  assigns  the  right  of  way  over  siiid  tract  of 
land  for  the  purposes  of  exploring,  working  or  developing 
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any  part  of  said  tract  of  land  for  the  purposes  aforesaid, 
and  to  have  the  right  of  taking  sufficient  timber  for  the 
purpose  of  conducting  said  exploring  and  mining  opera- 
tions, and  the  right  to  erect  any  buildings  on  said  premises 
as  they  may  desire  for  any  purpose  whatsoever,  and  to  have 
the  right  of  way  to  any  well,  spring  or  water-course  that  it 
nuiy  be  necessary  to  use  in  said  mining  operations ;  and 
the  said  second  parties  may  have  the  right  to  remove  all 
engines,  tools,  machinery  and  buildings  that  tliey  may  put 
on  said  premises.  And  it  is  further  agreed  that  the  said 
parties  have  the  right  to  sublease  said  land  for  the  purposes 
above  mentioned,  with  all  the  rights  and  privileges  herein 
^nted  to  the  parties  of  the  second  part,  and  the  said 
parties  of  the  second  part,  their  heire,  executors,  adminis- 
trators or  assigns,  hereby  agree  to  pay  to  the  parties  of  the 
first  part,  their  administrators,  executors,  heirs  or  assigns, 
the  one-tenth  part  of  all  the  net  proceeds  of  any  minerals 
taken  from  said  land. 

''  In  testimonv  whereof,''  etc. 

Contract. — "This  agreement,  made  this  24th  March,  18()6, 
and  entered  into  between  Elizabeth  (h-agg  and  Madison 
Gragg,  of  the  county  and  State  aforesaid,  of  the  first  p)art, 
and  A.  E.  Haigler,  of  the  county  and  State  aforesaid,  of  the 
second  part,  Witnesseth,  that  whereas  we,  Elizabeth  Gragg 
and  Madison  Gragg,  have  this  day  bargained  and  leased  to 
the  said  A.  E.  Haigler  the  mineral  interest  in  a  certain  tract 
of  laud  in  C-aldwell  county  and  State  aforesaid  for  twenty- 
tive  years,  with  the  privilege  of  wood  and  water,  for  min- 
ing purposes,  containing  21)5  acres,  lying  on  the  waters  of 
Wilson  Creek,  beginning  on  a  chestnut  oak,  Edmund 
^'ragg's  corner,  and  running  with  the  calls  of  the  State 
grant,  which  is  registered  in  Book  I),  page  0'')4,  and  warrant 
said  lease  against  all  other  persons.  And  the  said  A.  E. 
Haigler  agrees,  on  his  part,  to  pay  to  Elizabeth  (Jragg  and 
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Madison  Gragg  the  tenth  of  the  gold  or  other  minerals  that 
the  said  Haigler  may  obtain  from  said  lands;  and  further 
agrees  to  have  said  mine  tested  during  the  year  I860,  if 
said  mine  should  justify,  to  go  to  working  said  mme. 
Should  the  said  Haigler  fail  to  comply  with  this  contract 
he  forfeits  this  lease.  The  sai<l  Haigler  to  have  possession 
from  this  date. 

''Witness  our  hands  and  seals,  the  dav  and  date  above 
written.     The  toll  to  be  paid  as  it  is  made." 

The  defendants  claimed  under  a  deed  from  Madison 
Gragg  and  wife,  Caroline,  and  Margaret  Gcagg  to  John  W. 
Todd,  diaries  H.  Brown  and  Alfred  Wortman,  whereby 
the  grantors  conveyed,  with  general  warranty,  all  their 
right,  title  and  intcTest  in  and  to  all  the  minerals  on  the 
/ocM.s*,  with  the  usual  rights  and  privileges  of  roads,  water, 
etc.,  necessary  for  operating  mines,  etc. 

The  issues  submitted  and  the  responses  thereto  were  as 
follows: 

1.  Are  the  plaintiff's  the  owners  of  the  mines  and  min- 
eral interest  in  the  lands  in  controversv?     Answer.  No. 

2.  Are  the  defendants  in  the  wrongful  possession  thereof? 
A.  No. 

8.  Wluit  damages  have  the  plaintiffs  sustained  by  reason 
of  the  wrongful  possession  ?     A.  None. 

4.  Has  the  lease  described  in  the  answer  as  executed  to 
Maxwell  and  Stewart  become  Vfjid  bv  reason  of  their  fail- 
ure  to  perform  the  conditions  and  stipulations  contained  ui 
said  lease,  as  stated  in  answer?     A.  Yes. 

•").  Has  the  lease  described  in  the  answer  to  A.  E.  Haig- 
ler expired  or  become  void  by  reason  of  his  failure  to  per- 
form its  conditions  and  stipulations,  as  alleged  in  the 
answer?     A.  Yes. 

(i.  Are  the  defendants  owmers  of  the  lands  covered  hv 
their  deed,  as  set  forth  in  the  answer?     A.  Yes. 
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The  Court  instructed  the  jury  as  follows: 

'*The  construction  of  the  writing  is  a  matter  for  the  Court. 
The  contract  between  Graggs  and  plaintiffs  is  not  a  convey- 
ance of  the  entire  estate,  but  a  lease  for  a  term  of  vears — 
for  niuetv-nine  vears.  The  conditions  of  the  contract  are 
the  express  stipulations  set  out  in  the  written  contract,  and 
in  addition  to  such  written  stipulated  conditions  contained 
ill  the  contract  the  law  implies  other  conditions.  In  this 
coutract  the  plaintiffs,  the  lessees,  set  out  the  purpose  for 
wliich  this  contract  was  made — that  is,  for  tlie  j)urpose  of 
testing,  developing  and  operating  for  minerals.  (The  con- 
tract was  here  read  to  the  jury  by  the  Court).  This  imposed 
upon  the  lessees  the  duty  of  developing,  testing  and  oper- 
ating for  minerals  in  a  reasonable  time,  as  such  mines  are 
usually  worked,  with  ordinary  diligence  under  surrounding 
circumstances,  not  simply  for  their  own  profit  and  advan- 
tage, but  to-the  end  that  the  lessors  should  have  their  tenth 
of  the  clear  {)rofits.  In  this  case,  if  the  i)laintiffs  obtained 
tiieir  lease  in  1879,  went  on  the  land  and  develoi)ed  and 
tested  the  mine  bv  1883,  and  then  if  thev  found  the  mine 
valuable,  and  if  the  lessors  then  assisted  them  in  removing 
all  clouds  on  the  title,  and  after  that  the  lessees  failed  and 
neglected  to  work  the  mine  so  as  to  give  the  lessors  the  bene- 
fit of  their  i)art  of  the  clear  profits,  then  the  plaintiffs, 
these  lessees,  did  not  work  or  operate  the  mine  or  sublet  to 
others  in  reasonable  time.  The  lessees,  the  plaintiffs,  would 
have  but  their  rights,  and  the  lessors  might  elect  to  declare 
the  lease  defeated  by  the  failure  of  plaintiffs  to  perform  the 
conditions  the  law  attaches  to  the  contract.  The  privilege 
conferred  on  the  lessees  to  sublet  was  to  sublet  for  the 
purposes  for  which  the  mine  was  leased  to  them,  and  did 
not  authorize  them  to  hold  the  property  for  an  unreasona- 
ble time  to  sublet  to  others,  or  to  organize  (companies 
to  work  such  mine.     They  must  get  to  work  in  reasonable 
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time.  It  is  true  that  courts  of  ecjuity,  in  cerUiiu  casc-i?, 
relieve  against  the  forfeiture  which,  according  to  the  rigid 
rules  of  common  law,  becomes  unforeseen,  had  to  perform 
a  condition  subseijuent;  but  such  cases  were  limited  to 
those  cases  where  the  compensation  can  be  made  certain; 
but  when  it  (lei)ends  on  unliquidated  and  uncertain  dam- 
ages the  rule  will  not  apply.  It  does  not  arise  in  this  case. 
A  lessee  cannot  deny  the  title  of  his  landlord;  and  he  can- 
not,  while  in  tlie  occupation  as  a  tenant,  acquire  and  set  up 
a  title  adverse  to  his  landlord  until  he  shall  have  first  sur- 
rendered to  his  landlord,  but  the  rule  does  not  apply  to  a  ser- 
vant merely.  Here,  if  there  had  been  a  renting  or  a  leas- 
ing  to  Wortman  by  the  plaintiffs,  he  would  be  estopped. 
If  he  was  not  a  lessee,  and  was  merely  employed  to  work 
the  mines  for  the  plaintiffs,  although  he  may  have  bi^n 
paid  by  them  for  his  services,  and  had  under  him  hands, 
machinery  and  implements  furnished  and  paid  for  by  plain- 
tiffs, still  Wortman  would  not  be  estopped  from  acquiring 
a  right  adverse  to  that  of  plaintiffs.  Reasonable  time  is 
usually  deemed  a  (juestion  for  the  Court.  I  understood 
the  counsel  to  agree  that  in  this  case  it  is  a  mixed  question 
of  law  and  ft\ct.  It  becomes  vour  dutv,  then,  in  this  case 
to  ascertain  what  the  facts  are,  and  apply  to  the  facts  found 
the  law  as  laid  down  by  the  Court.  If  the  plaintiffs  devel- 
oped and  tested  the  mine,  and  with  the  assistance  of  the  les- 
sors had  all  clouds  removed  from  the  title,  and  found  the 
mine  valuable  and  ore  fit  to  be  worked  with  profit  in  May, 
18H;3,  and  failed  to  work  it  or  sublet  it  to  be  worked  up 
until  1889,  or  for  a  period  of  five  years,  this  did  not  com- 
ply with  the  conditions  the  law  imposed  on  them.  You  will 
observe  I  have  told  vou  thev  were  onlv  bound  to  work,  as 
such  mines  are  worked,  with  ordinary  diligence  and  care. 
If  the  plaintiffs  did  not  so  fail  to  perform  obligation> 
imposed  on  them,  then  their  right  under  the  lease  was  not 
forfeited." 
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The  plaintiffs'  counsel,  at  the  conclusion  of  the  evidence, 
requested  the  Court,  in  writing,  to  give  the  following  special 
instructions : 

1.  That  the  lease  from  the  Graggs  to  the  plaintiffs,  dated 
the  19th  of  December,  1879,  conveyed  all  the  mines  and 
minerals  on  said  land,  with  the  exclusive  right  to  occupy 
said  land  to  search  for  mines  and  minerals,  and  to  sublet 
the  same  to  the  plaintiffs. 

2.  That  the  contract  of  lease  to  the  plaintiffs  gave  the 
plaintiffs  no  right  to  surrender  their  term  at  any  period 
within  ninety-nine  years  and  end  their  obligation  to  the 
Graggs,  their  lessors,  to  pay  rent  under  the  lease. 

3.  That  the  lessors  of  the  plaintiffs,  the  Graggs.  had  the 
right  to  receive  any  sum  from  the  plaintiffs  as  rent,  or  for 
any  failure  to  develop  the  mine,  if  such  existed,  and  as  long 
as  said  grantors  remained  inactive  and  did  not  make  an 
actual  demand  of  the  plaintiffs  before  entry  and  sale  to  the 
defendants  for  the  land,  the  said  contract  remained  in  full 
force. 

4.  If  a  lease  be  made  reserving  rent,  and  that  for  the  non- 
payment the  lessors  may  re-enter,  there  must  be  an  actual 
demand  made  previous  to  the  entry,  otherwise  it  is  tortious, 
because  such  (condition  of  re-cntrv  is  in  derogation  of  the 
grant,  and  the  estate  at  law  being  once  defeated  cannot  be 
restored  by  any  subsequent  payment. 

5.  With  respect  to  conditions  precedent  and  subsequent 
the  prevailing  distinction  is  to  relieve  against  conditions 
subsequent  in  all  cases  where  compensation  can  be  made. 

6.  That  if  Wortman,  the  defendant,  was  employed  by 
the  plaintiffs  to  assist  in  testing  and  exploring  this  (iragg 
property,  and  represented  to  the  plaintiffs  that  he  was  acting 
under  their  authority  and  under  their  lease,  that  although 
he  may  have  then  taken  a  lease  from  the  Graggs  subsequent 
to  the  plaintiffs'  lease,  he  could  not  now  set  up  any  claim 
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to  the  land  that  would  avail  him  until  after  he  surrendered 
possession  to  the  plaintiffs. 

7.  That  if  Wortman  represented  to  Maxwell  that  all  lie 
was  doing  was  to  protect  his  interest,  and  this  led  Maxwell 
to  believe  that  he,  AVortnian,  was  assisting  him  to  develop 
the  mine,  he  cannot  now  be  heard  to  sav  that  what  he  did 
was  not  for  Maxwell's  benefit,  although  his  real  motive 
might  have  been  only  to  allure  St.  Louis  capitalists,  as  he 
swore. 

8.  If  Wortman,  at  the  time  he  took  his  lease  from  the 
Graggs,  was  in  the  employment  of  the  plaintiifs,  and  repre- 
sented to  them  that  what  he  was  doing  was  for  their  benefit 
and  to  assist  them  in  developing  the  mine,  he  is  estopped 
to  deny  the  plaintiffs'  title. 

His  Honor  refused  the  third,  fourth,  sixth,  seventh  and 
eighth  special  instructions,  and  refused  the  first,  second  and 
fifth  as  asked,  except  so  far  as  they  are  mentioned  in  his 
charge,  and  the  plaintiffs  excepted. 

There  was  a  verdict  on  the  issues,  as  indicated  bv  the 
answers  thereto,  for  the  defendants.  Rule  for  a  new  trial  by 
the  plaintiffs,  assigning  for  error — 

1.  The  refusal  of  the  Judge  to  give  special  instructions 
Nos.  1,  2,  3,  4,  o,  6,  7  and  8  as  requested. 

2.  To  the  charge  as  given,  in  that  it  failed  toiuvstruct  the 
jury  that,  from  all  the  evidence,  the  plaintiffs  were  entitled 
to  recover. 

3.  In  that  the  said  charge  instructed  the  jury  if  the  plain- 
tiffs, in  1883,  discovered  that  the  minerals  were  of  sufficient 
value  to  justify  working  the  mine,  and  stopped  work  to  get 
the  Haigler  lease  removed,  and  the  Clraggs  assisted  them  to 
remove  the  Haigler  lease,  and  they  aftc^rwards,  and  before 
the  conveyance  to  the  defendants  1)y  the  (rraggj^.  faile<l  to 
work  the  mine  so  as  to  produce  a  profit,  so  that  the  Graggs 
could  get  their  rent,  that  this  failure  on  their  part  operated 
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aj<  a  forfeiture  of  their  rights  in  the  mines  and  minerals  in 
said  lands. 

4.  That  said  charge  instructed  the  jury  that  the  said  lease 
required  of  the  plaintiffs  n^ore  than  exploring,  boring,  exca- 
vating and  testing  the  mines  and  minerals;  tliat  they  must 
show  that  the  mines  had  been  operated,  that  is,  worked,  and 
if  they  delayed  for  the  period  of  five  years  to  work  the  mines 
they  forfeited  their  rights. 

5.  In  that  said  charge  instructed  the  jury  that,  in  some 
eases  in  which  compensation  for  the  breach  of  conditions 
subseciuent  or  implied  covenants  could  be  made,  a  failure  to 
comply  with  all  the  conditions  and  implied  covenants  would 
Dot  invalidate  the  convevance,  but  that  this  was  not  a  case 
in  which  compensation  could  be  made. 

Judgment  on  the  verdict  for  the  defendants.  Appeal  by 
the  plaintiffs. 

Messrs.  Wakefield  ct  Newland  and  E.  Z.  Linney,  for  plain- 
tiffs (apj)ellants). 
Messrs.  G.  N.  Folk  and  IF.  B.  Conncill,  for  defendants. 

BruwELL,  J. :  The  plaintiffs  claim  the  exclusive  right  to 
all  mines  and  minerals  in  the  land  described  in  the  com- 
plaint under  and  by  virtue  of  a  mining  lease  made  to  them 
by  Elizabeth  Gragg  and  others  on  the  19th  day  of  Decem- 
ber, 1879,  for  the  term  of  ninety-nine  years,  and  also  under 
and  by  virtue  of  a  mining  lease  made  by  said  P^lizabeth 
(iragg  and  another  to  one  Haigler,  dated  March  24,  1866, 
for  the  period  of  twenty-five  years,  the  latter  lease  having 
been,  as  they  claim,  assigned  to  them  in  effect  with  the 
assent  and  concurrence  of  the  lessors. 

The  defendants  claim  all  the  mines  and  minerals  and 
all  mining  rights  in  said  land  under  and  by  virtue  of  a 
deed  made  to  them  on  May  27,  1890,  by  the  plaintiffs'  les- 
sors for  the  consideration  of  §2,000. 
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Since  both  plaintiffs  and  defendants  claim  under  the 
sunie  parties  (the  Graggs)  the  plaintiffs,  their  titles  being 
anterior,  are  entitled  to  recover  unless  the  leases  mentioned 
above  have  expired  or  have  been  forfeited  or  surrendered, 
and  have  thus  become  void. 

The  consideration  for  the  lease  to  plaintiffs  was  one  dol- 
lar and  their  agreement  to  pay  to  the  lessors,  their  admin- 
istrators, executors,  heirs  or  assigns,  one-tenth  part  of  all 
tlie  net  i)roceeds  of  any  minerals  taken  from  said  laud, 
but  there  is  in  it  no  stipulation  that  a  failure  to  open  and 
work  the  mines  shall  cause  a  forfeiture.  But  the  construc- 
tion put  upon  their  contract  by  the  law  is  the  same  as  if 
such  a  stipulation  had  been  expressly  written  therein,  for, 
as  was  said  in  Conrad  v.'  Morehead,  89  N.  C,  31,  of  a  similar 
lease:  **  It  would  be  unjust  and  unreasonable,  and  contra- 
vene the  nature  and  spirit  of  the  lease,  to  allow  the  lessee 
to  continue  to  hold  his  term  a  considerable  length  of  time 
without  making  any  effort  at  all  to  mine  for  gold  or  other 
metals.  Such  a  construction  of  the  rights  of  the  parties 
would  enable  him  to  prevent  the  lessor  from  getting  hi 
tolls  under  the  express  covenant  to  pay  the  same,  and 
deprive  him  of  all  opportunity  to  work  the  mine  himself 
or  permit  others  to  do  so.  The  law  does  not  tolerate  such 
practical  absurdity ;  nor  will  it  permit  the  possibility  of 
such  injustice." 

Ilis  Honor  construed  the  contract  under  consideration 
according  to  the  principle  announced  in  the  case  cited  above, 
and  told  the  jury  that  a  failure  on  the  part  of  the  lessees 
to  work  the  mines  for  five  years  would  cause  a  forfeiture  of 
which  the  lessors  might  take  advantage,  if  they  saw  fit  so 
to  do.  Certainly  the  plaintiffs  have  no  right  to  complain 
that  the  period  fixed  by  his  Honor  (five  years)  was  too 
short.  No  re-entry  by  lessors  was  practicable  or  necessiiry. 
They  were  in  possession  of  the  land  at  the  date  of  the  lease, 
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and  thereafter  continued  in  possession,  that  possession  being 
subject  to  the  mining  rights  of  the  plaintiffs  until  those 
rights  were  lost  to  them  by  non-user  and  abandonment 
according  to  the  terms  of  the  contract  as  construed  by  the 
law.  They  were  presumed  to  know  what  meaning  the  law 
put  upon  the  expressed  terms  of  that  contract,  and  that, 
without  any  claim  or  demand  or  notice,  the  lessore,  after 
such  non-user  for  an  unreasonable  time,  could  resist  their 
entry  for  mining  purposes,  their  rights  having  been  for- 
feited. And  if  the  lessors  could  resist  an  entry  by  plain- 
tiffs certainly  the  defendants,  the  grantees  of  those  lessors, 
mav  avail  themselves  of  the  forfeiture  and  resist  anv  inter- 
ference  by  plaintiffs  with  the  rights  they  have  purchased, 
unless  their  relation  to  the  plaintiffs  was  such  as  estops 
them  from  asserting  an  adverse  title;  and  his  Honor's 
instructions  to  the  jury  in  regard  to  such  estoppel  were 
correct. 

The  jury  having  found  the  fourth  and  fifth  issues  in 
defendant's  favor — that  is,  that  the  leases  under  which 
plaintiffs  claim  are  void,  and  this,  as  we  have  seen,  under 
proper  instructions,  the  plaintiffs  cannot  recover,  and  the 
judgment  must  be  affirmed. 

We  deem   it   unnecessary   to   consider   separately  each 

exception  to  the  charge  made  by  i)laintiffs  as  what  has 

been  said  above,  which  is  indeed  but  a  reiteration  of  the 

principle  announced  in  Conrad  v.  Morehead,  supra,  seems  to 

meet  all  their  objections.     We  note  that  some  of  tlie  excej)- 

tions  seem  not  applicable  to  the  cliarge  of  his  Honor  as  set 

out  in  the  case. 

There  is  no  error  and  the  judgment  is 

Affirmed. 
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JOSIAH  RABY  V.  R.  K.  REEVlv^. 

Easement — Covenant  Ruuning  with  Land. 

1.  Where,  in  the  grant  of  an  easement,  a  ivservation  is  made  by  the 

j^mntor  of  a  yearly  sum  to  be  paid  him,  it  is  a  covenant,  and  the 
j?nintor  may  bring  an  action  of  debt  for  the  non-payment  of  the 
sum  so  reserve<l.  Sucli  covenant  runs  with  land  to  which  it  if> 
appurtenant,  and  a  subsecpient  purchaser  of  the  land  takes  it  subject 
to  the  burden  of  the  easement,  and  is  entitled  to  collect  the  com- 
pensation. 

2.  The  grantee  who  accepts  and  acts  under  a  deed  granting  an  easement 

and  reserving  rental  is  bound  by  its  covenants. 

Civil  action  to  recover  for  ujse  of  right  of  way  over 
I)laiiitifi''s  land,  tried  at  Spring  Term,  1892,  of  Macon  Sujh»- 
rior  Court,  before  Ilokej  J.,  on  defendant's  appeal  from  a 
Justice  of  the  Peace. 

Plaintiff  offered  in  evidence  a  deed  from  Elijah  R^iby 
and  wife  to  the  defendant,  dated  2oth  April,  1885,  graut- 
ing  the  right  of  way  over  lands  to  be  utilized  in  the  con- 
struction of  a  ditch  for  the  transportation  of  water,  ami 
reserving  a  yearly  rental  of  ^20.     He  also  ottered  in  evi- 
dence a  deed  from  Elijah  Rabv  and  wife  to  himself,  dated 
June  11,  1887,  conveying  the  land  over  which  the  ri^htof 
way  had  been  granted  to  the  defendant.  Witnesses  tei<tiiied 
that  the  water  was  conveved  over  the  land  to  a  mine  owned 
by  defendant,  Avho  w^as  in  the  habit  of  coming  to  the  mine; 
knew  the  water  was  being  brought  over  the  land  for  the 
operation  of  the  mine;  had  paid  off  employees  hired  bv 
the  operator;  had  witnessed  the  digging  of  the  ditch  and 
sent  for  tools,  and  otherwise  concerned  himself  about  the 
construction  of  the  ditcli,  and  had  paid  rent  for  the  years 
188()  and  1889. 
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Defendant  offered  no  evidence,  but  requested  the  Court 
to  charge  as  follows : 

That  the  plaintiff  has  not  proven  title  to  any  lands; 
that  the  action  herein  sued  on  is  a  personal  contract  with 
Elijah  Raby,  and  there  is  no  evidence  that  the  same  was 
ever  transferred  to  the  plaintiff;  that  there  is  no  evidence 
that  the  defendant  ever  made  the  contract  sued  on ;  that 
there  is  no  evidence  that  Bowie  was  an  agent  of  the  defend- 
ant; that  there  is  no  evidence  that  Burch  was  an  agent  of 
the  defendant;  that  the  deed  was  an  absolute  and  perfect 
eonvc^vance  of  the  easement,  and  anv  amount  to  be  after- 
wards  paicl  is  a  part  of  the  purchase-money  of  the  same, 
ami  is  payable  to  Elijah  Raby,  if  to  any  one;  that  the 
twenty  dollars  set  out  in  deed  of  Elijah  Raby  is  not  appur- 
tenant to  the  land,  and  does  not  run  with  the  same;  that 
the  deed  of  Elijah  Rabv  to  R.  K.  Reeves  conveved  to  him 
the  right  of  way  and  twenty  dollars  per  year  spoken  of  in 
said  deed,  and  there  was  nothing  reserved  in  said  deed  by 
the  said  Elijah  Raby. 

The  Court  declined  to  charge  the  jury  so,  and  the  defend- 
ant excepted. 

The  Court  charged  the  jury  that  the  contract  created  a 
right  appurtenant  to  the  land,  and  the  right  to  recover  the 
rent  {)assed  to  plaintiff  on  the  execution  of  the  deed  con- 
veying the  land.  And  that  if  the  defendant  entered  into 
the  contract  as  set  uj)  in  the  instrument  from  Elijah  Raby 
an<l  wife  to  R.  K.  Reeves,  then  he  (Reeves)  would  be  respon- 
•sihle  to  the  plaintiff  for  the  rent  accrued  to  time  this  action 
brought  and  unpaid  for  time  mine  was  operated  after  plain- 
titt"  purchased  and  paid  last  jniyment,  to-wit,  1890  and 
1891,  and  at  rate  of  twenty  dollars  per  annum,  the  con- 
tract rate.  That  if  defendant  Reeves  accepted,  used  and 
took  advantage  of  the  right  of  way,  knowing  that  such  a 
contract  had  been  made  in  his  name,  this  would  be  a  ratifi- 
44— Vol.  112 
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cation  of  tlio  contract,  and  he  would  be  responsible  forreut? 
at  the  contract  rate. 

Tliere  was  a  verdict  for  the  jdaintifl"  for  twenty  dollars 
for  amount  for  1890  and  1891,  with  interest  on  each  anioimt 
from  maturity. 

Defendant  moved  for  a  new  trial  for  refusal  to  give  his 
instructions,  and  for  error  specified  in  charge  as  given. 

There  was  judgment  on  verdict  for  plaintiff.  Appeal 
bv  defendant. 

Mr.  J.  F.  Ray,  for  plaintiff'. 

Messrs.  Jones  d'  Daniel,  for  defendant  (aj)pellaiit). 

Shkphekd,  C.  J.:  It  is  laid  down  in  Bacon's  Abridg-  \ 
ment  (Vol.  VIII,  Letter  8,  Title  Rent)  that,  "  as  a  general  nile,  ' 
no  rent  can  issue  out  of  an  incor])oreal  inheritance  which  ! 
lies  in  grant,  because  they  are  sucli  things  in  their  nature 
as  a  man  can  never  recur  to  for  a  distress."  It  is  also  stiiteil 
bv  the  same  author  that  "if  a  lease  bv  deed  for  vearsof 
an  incorporeal  inheritance  be  made — reserving  rent— such 
reservation  is  good  by  way  of  contract  to  bind  lessee,  and  for 
non-performance  lessor  may  bring  debt." 

So,  it  seems,  that  in  the  present  case,  when  the  easement 
was  granted,  reserving  twenty  dollars  per  year,  it  was  not 
rent,  but  a  covenant,  for  the  non-payment  of  which  the 
grantor  might  have  brought  an  action  of  debt. 

Is  this  covenant  a  mere  personal  one,  or  does  it  run  with 
the  land?  We  think  tliat  the  plaintiff'  grantee  took  the 
land  sul)ject  to  the  easement,  and  if  he  interfered  with  its 
use  the  grantiT  of  the  easement  would  have  an  action 
against  him.  Being  thus  subject  to  the  burden,  he  should, 
under  the  circumstances  of  this  case,  share  the  benefit  and 
be  entitled  to  collect  the  compens^ition. 
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As  to  the  other  point,  his  Honor  very  properly  held  that 
if  the  defendant  accepted  and  acted  under  the  deed  he  was 
bound  by  its  covenants.     Fort  v.  Allen,  HON.  C,  183. 

We  also  concur  in  the  ruling  that  there  was  evidence 
tending  to  show  such  acceptance,  etc. 

Afhrmed. 


W.  H.  WOLF  &  CO.  V.  J.  W.  L.  ARTHrR. 
Fraiuhdent  Tnfent — Evidence. 

1.  No  question  is  coini)etont  which  puts  the  witness  in  givinj;  an  answer 

to  it  in  the  i)lace  of  the  jury,  or  offers  his  ojanion  for  their  adop- 
tion ui)on  a  matter  involved  in  the  issues,  or  upon  some  question 
of  fiict  to  Vk*  passed  ui)on  by  them  j)reliminary  to  a  finding  ujK)n 
an  issue;  therefore 

2.  ^^^lere,  in  a  proceeding;  to  determine  the  validity  of  an  order  of  arrest, 

the  issue  was  as  to  whether  a  deed  had  been  executed  by  the 
defendant  with  intent  to  defraud  his  creditoi-s,  etc.,  it  was  error 
to  i)ermit  the  grantees  to  answer  a  questif)n  whether  the  trade 
between  them  and  defendant  was  a  hona  fide  transaction  and  with- 
out fraud. 

Motion  to  vacate  an  order  of  arrest,  heard,  ujmn  the 
suhmission  of  an  issue  of  fraud  to  the  jury,  at  Fall  Term, 
1892,  of  Swain  Superior  Court,  before  Bj/num,  J. 

The  following  issue  was  prepared  by  the  Court  and  sub- 
mitted to  the  jury,  to-wit:  **  Did  the  defendant,  J.  \V.  L. 
Arthur,  dispose  of  his  property  to  Collins  and  Allison  with 
an  intent  to  defraud  his  creditors?" 

Counsel  for  defendant  Arthur  proposed  to  ask  the  witness 
Collins  "  whether  the  trade  between  witness  and  Arthur 
was  a  bona  pie  transaction,"  to  which  question  the  plaintiffs 
objected — (1)  because  it  was  asking  the  witness  to  state  a 
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conclusion  of  law ;  (2)  it  was  asking  the  witness?  to  sUite 
an  opinion,  and  not  facts.  Counsel  for  defendant  proposed 
to  ask  the  same  (question  of  the  witness  Allison,  and  to  this 
(question  the  plaintiffs  interposed  the  same  objections,  ami 
upon  the  same  grounds;  both  of  which  objections  were 
overruled,  to  which  the  plaintiffs  excepted,  and  the  said 
witnesses  were  allowed  to  testify  tliat  said  transaction  was 
bona  tide  and  without  fraud. 

The  jury  responded  to  the  issue  in  the  negative,  ami 
from  a  judgment  vacating  the  order  of  arrest  the  plaintiffs 
appealed. 

Messrs.  Fr]i  S:  Newby,  for  plaintiffs  (appellants). 
No  counsel  contra. 

AvEKY,  J.  (after  stating  the  facts):  No  question  iscomi>e 
tent  which  j)Uts  the  witness,  in  giving  an  answer  to  it,  in  the 
place  of  the  jury  and  substitutes  his  opinion  for  theirs,  or 
offers  his  opinion  for  their  adoption  upon  a  matter  involved 
in  the  issues  or  uj)on  some  cjuestion  of  fact  to  be  passeil 
uj)on  by  them  preliminary  to  a  finding  upon  an  issue. 
Best  on  Ev.,  sec.  512.  The  inquiry  to  which  the  attention 
of  the  jury  was  being  directed  was  whether  a  deed  was 
executed  in  good  faitli  by  Arthur,  the  defendant,  to  the 
witness  and  one  x\llii5on,  or  with  intent  to  hinder,  delay  or 
defraud  his  creditors.  As  to  a  cjuestion  of  fact,  the  intent 
of  Arthur  was  actually  known  only  by  himself,  and  the  jun* 
could  not  form  an  opinion  as  to  his  bona  fides,  except  upu 
his  direct  denial  or  admission,  or  upon  circumstances  relate^! 
by  other  witnesses  tending  to  show  his  intent.  The  witne&s 
Collins  was  competent  to  show  his  own  good  faith  and  to 
negative  the  expression  to  himself  of  a  purpose  on  the  part 
of  Arthur  to  defraud  his  creditors  or  to  prove  any  circum- 
stance calculated  to  throw  light  upon  the  intent  of  Arthur. 
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When,  however,  the  question  was  so  framed  that  Collins 
was  left  at  liberty  to  declare  that  Arthur  acted  in  good 
faith,  he  stated  what  he  could  not  know,  what  must  have 
Ijeeii  his  opinion  cither  as  a  fact  or  upon  the  law  arising  on 
the  facts.  The  presiding  Judge  would  not  have  been  war- 
nnited  in  stating  to  the  jury  what  his  conclusions  of  law 
and  fact  were,  and  the  witness  could  not  be  permitted  to 
give  his  opinion  as  to  the  existence  or  absence  of  a  fraudu- 
lent purpose,  which  opinion  must  have  been  founded  upon 
the  testimony  of  other  witnesses,  or  his  own  knowledge  of 
circumstances  which  he  was  at  liberty,  in  response  to  proper 
questions,  to  impart  to  the  jury.  Of  course  he  could  not 
he  allowed,  in  the  face  of  objection,  first  to  usurp  the 
province  of  the  jury  and  find  the  facts,  and  then  the  office 
of  the  Judge  and  give  an  opinion  upon  the  law  arising  on 
his  own  findings. 

Since  we  are  of  oi)inion  that  there  was  error  in  admitting 
the  testimony  to  which  objection  was  made,  it  is  not  neces- 
sary to  pass  upon  the  other  assignments  of  error,  and  upon 
the  record  sent  up  we  might  fall  into  error  in  doing  so. 
But  the  attention  of  the  parties  may  with  propriety  be 
called  to  the  probable  bearing  of  the  oi)inions  in  Beasley  v. 
Bray,  98  N.  C,  260,  and  in  Barber  v.  Buffaloe,  111  N.  C,  206, 
upon  the  right  of  a  debtor  to  assign  or  sell  his  goods  after 
execution  has  been  issued  on  a  docketed  judgment. 

For  error  in  the  admission  of  the  testimonv  mentioned 
there  must  be  a  New  Trial. 
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II.  E,  SONDLEY  v.  CITY  OF  ASHEVILLE. 
Aj}pcal — Verbal  Agreement  of  Counsel — Rule  oj  Court. 

1 .  The  statutory  re(|uisite«  as  to  appeals  t^nnot  be  dispensed  with,  except 

with  the  assent  of  counsel  entered  in  the  record  or  evidenced  by 
writing.     Rule  39  of  Supreme  Court. 

2.  An  alleged   verbal  agreement  between  counsel,  if  denied,  will  be 

deeme<l  as  legally  non-existent. 

Civil  action,  tried  at  December  Term,  1892,  of  Bun- 
<;()Mnp:  Superior  Court,  before  Bynvm,  J.,  and  a  jury,  the 
object  being  to  recover  damages  accruing  to  plaintiff  from 
the  condemnation  of  her  land  for  a  street.  The  assev<sors 
awarded  her  $2,000,  and  on  appeal  by  the  defendant  to  the 
Superior  Court  the  same  damages  were  allowed  by  the  jury, 
and  from  a  judgment  for  the  same  defendant  appealed. 

The  transcript  of  the  record  was  duly  docketed  here, 
and  when  the  case  was  reached  in  its  order  at  this 
Term,  at  which  the  a})peal  stood  regularly  for  trial,  the 
appellee  moved  to  affirm  the  judgment  below  upon  the 
ground  that  there  was  no  case  on  appeal,  and  no  errors 
apparent  upon  the  face  of  the  record  proper.  The  appel- 
lant moved  for  a  certiorari,  filing  affidavits  of  counsel  that 
there  was  an  agreement  of  counsel  to  extend  the  time  for 
serving  case  on  ap[)eal  and  a  waiver  of  service  by  an  officer, 
as  recjuired  by  statute.  The  Codey  §597 ;  State  v.  Pria:,  U*^ 
N.  C,  599.  These  allegations  are  not  only  not  admitted, 
but  are  squarely  met  by  affidavits  denying  such  agreement 
by  counsel  of  the  oi)posite  party. 

Mr.  W.  W.  Jones,  for  plaintiff. 

Messrs,  Cobb  S:  Merrimon,  for  defendant  (appellant)* 
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Clakk,  J.  (after  stating  the  facts):  Rule  39  of  this  Court, 
104  N.  C,  927,  provides:  "The  Court  will  not  recognize 
any  agreement  of  counsel  in  any  case,  unless  the  same  shall 
appear  in  the  record,  or  in  writing,  filed  in  the  cause  in  this 
Court.  This  had  long  before  been  the  established  rule, 
aud  recognized  as  binding  by  many  decisions.  Under  it 
rfrtiorariy  in  a  case  like  the  present,  was  again  denied  as 
recently  as  GrairH  v.  HiHe.%  106  N.  C,  323.  The  Courts 
can  only  admit  such  verbal  agreement,  or  such  j)art  of  it, 
as  shall  not  be  denied. 

The  propriety,  indeed  the  necessity,  of  such  rule,  must 
be  recognized  by  all.  Indeed,  both  the  necessity  and  pro- 
priety of  it  could  receive  no  stronger  illustration  than  the 
present  case,  in  which  allegations  of  such  verbal  agree- 
ment and  waiver  are  made  on  oath  by  several  gentlemen 
of  the  very  highest  and  most  umiuestioned  personal  and 
professional  standing,  and  denied  on  oath  by  a  similar 
number  of  gentlemen  of  like  character.  It  is  very  evident 
that  the  recollections  of  one  side  are  at  fault,  or  that  the 
parties  misunderstood  each  other,  in  which  case  there  was  no 
I)erfected  agreement.  There  is  no  way  by  which  this  Court, 
if  disposed  (which  it  is  not)  to  pass  upon  the  conflicting 
affidavits,  could  form  anv  definite  idea  as  to  which  side  was 
more  correct  in  its  recollections  of  wliat  transpired.  This 
difficulty  could  have  been  so  easily  avoided  by  having  the 
agreement,  if  made,  entered  upon  the  record  in  open  court, 
or  reduced  to  writing  and  signe<l.  Any  misunderstanding 
as  to  the  terms  would  be  perceived  on  their  being  j)ut  in 
writing,  aud  the  writing  corrected,  or  if  of  doubtful  mean- 
ing its  purport  would  sim[)ly  be  a  matter  of  legal  construc- 
tion, as  in  Mitchell  v.  Hagcjard,  105  N.  C,  173.  This  pre- 
caution not  having  been  taken,  the  (-ourt  will  remit  the 
partias  to  their  legal  rights,  and  the  appellant  must  be 
denied  its  motion  for  a  certiorari 
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Ill  Walker  v.  Scott,  102  N.  C,  4S7,  where  the  (juestion  was 
as  to  whether  there  was  in  fact  service  within  the  prescribed 
time,  the  case  was  remanded  to  the  Superior  Court  that 
such  tjuestion  of  fact  should  there  be  determined.  But 
liere  it  is  acbnitted  that  service  was  not  made  within  tlie 
time,  and  the  question  is  whether  there  was  an  oral  agree- 
ment to  extend  time  and  a  waiver  of  letjal  service  ])v  an 
officer,  wliieh,  the  allegation  being  denied,  tlie  Court  will 
not  decide. 

The  remark  in  State  v.  Joh}im)i,  109  N.  C,  on  page  852. 
that  the  failure  of  anaj)pellant  '*  to  serve  notice  in  a  legal 
manner  and  within  statutory  time"  is  subject  to  the  "dis- 
cretion reposed  in  the  ai>pellate  Court  to  permit  notice  to 
be  given  after  that  time,"  is  ai)plicable  only  to  appeals  from 
a  Justice  of  tlie  Peace  to  the  Superior  Court,  as  may  be 
seen  by  reference  to  the  cases  there  cited.  This  is  on 
account  of  the  small  amounts  at  issue  in  such  cases,  and  the 
fact  that  oiii^Vi  jiarties  are  not  rej)resented  by  counsel  and 
are  ignorant  of  the  time  and  other  requirements  as  to  tak- 
ing an  appeal.  Even  in  such  cases  the  exerci.se  of  the  dis- 
cretion should  be  si)aring.  State  v.  Jolnison,  supra,  on  page 
HF^o.  Probablv  it  would  not  be  excu'cised  where,  in  foot, 
counsel  had  api)eared  before  the  Justice.  But  in  appeals 
to  this  Court  it  has  alwavs  been  held  that  the  statutory 
recjuisites  cannot  be  dispensed  with  by  this  Court,  nor  by 
the  Court  below,  except  with  the  assent  of  counsel.  See 
numerous  cases  cited  in  Clark's  Code  (2d  edition),  p.  o74, 
and  State  v.  Pr/cc,  HON.  C,  599.  When  such  agreement 
of  counsel  is  not  in  writing  it  is  deemed  legally  non-exist- 
ent if  denied. 

A  very  little  care  in  reducing  agreements  to  writing  will 
avoid  such  controversies  as  the  present,  which  must  be 
unpleasant  to  all  parties  concerned.  It  is  to  be  hope^  that 
hereafter  counsel  will,  in  every  instance,  put  their  agree- 
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meuts  in  writing,  or  have  them  entered  of  record  when  for 
any  reason  they  may  think  best  to  depart  from  the  plain 
provisions  of  the  statute.  If  they  do  not  care  to  do  this 
the  Courts  will  not  pass  upon  controversies  as  to  the  terms 
or  existence  of  such  agreement.  Hemphill  v.  Morrison^  at 
this  Term.     The  judgment  must  be  Affirmed. 


(i.  MARSHALL  et  al.  v.  LEE  STIXE  AND  WIFE. 
Veehal  Request  for  Insiructio))  to  Jury — Exception — Waiver. 

1.  Failure  to  grant  an  instruction  not  asked  for  in  writing  is  not  ground 

for  exception. 

2.  Though  the  faihire  to  give  an  instruction  asked  for  in  writing  is  deemed 

excepted  to,  yet,  if  it  is  not  set  out  in  the  case  on  apjical,  it  wiU 
be  deemed  to  have  been  waived,  and  wiU  not  be  jmssed  on  by 
this  Court. 

:i  Where  no  excejition  of  any  kind  appears  in  case  on  appeal,  and  no 
error  appears  on  the  record  proper,  the  judgment  below  will  be 
affirmed. 

Civil  action  for  the  recoverv  of  land,  tried  before 
Armfield,  J.,  and  a  jury,  at  Spring  Term,  1893,  of  Catawba 
Superior  Court. 

On  the  trial  the  issue  submitted  l)y  consent  of  the  parties 
related  to  the  location  of  a  boundary  line  upon  which  the 
ca.<<e  turned.  There  was  no  exception  to  the  Judge's  charge 
to  the  jury  and  no  instruction  was  asked  for  in  writing,  but 
during  the  argument  the  plaintiff's  counsel  made  a  verbal 
request  for  an  instruction,  which  was  not  given.  Tlie  case 
on  appeal  does  not  set  out  any  exception.     There  was  ver- 
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diet  for  (lefeiidauts,  and  from  the  refusal  of  a  motion  for  a 
new  trial  the  plaintifts  appealed. 

Mr.  M.  E.  Thornton,  for  plaiutiffs  (appellants). 
Mr.  E.  B.  Cline,  for  defendants. 

Clark,  J.:  The  appellants  asked  the  Court  verbally  for 
an  instruction  to  the  jury.  The  failure  to  grant  a  prayer 
for  instruction  not  asked  in  writing  is  not  ground  for  excep- 
tion. The  Code,  §415.  Besides,  if  the  i)rayer  had  been 
asked  in  writing,  though  the  failure  to  give  it  is  deeme<l 
excepted  to,  the  exception  would  have  been  waived,  as  it  is 
not  set  out  in  the  case  on  apj)eal,  and  we  could  not  pass 
upon  it.      Taylor  v.  Phnnher,  105  X.  C,  56. 

No  excej)tion  of  any  kind  aj)pears  in  the  case  on  appeal, 
and  no  error  ai)pears  upon  an  inspection  of  the  record 
proper.     The  judgment  below  must  be 

Atfirnied. 


S.  V.  PICKENS  V.  COMMISSIONERS  OF  HENDERSON  COrNTY. 

Taxation — Equalization — Excessive  Valuaiion. 

1.  The  term  **oxoessive  valuation,"  as  used  in  sec.  78,  eh.  82i),  Act?  of 

lS*n,  relating  to  the  valuation  of  real  estate  for  taxation,  means  a 
valuation  exceeding  that  which  was  adjudged  to  1k»  pro{)er  by  the 
boards  authorized  by  the  act  to  tinall)'  determine  such  vahiation. 

2.  The  term  "excessive"  tax,  as  used  in  the  said  section,  means  a  tex 

exceedinir  what  the  tax  would  be  if  correctly  calculated  at  the 
legal  rate  on  tlie  adjudged  valuation  as  detenuined  or  approve*! 
bv  the  Board  of  Countv  Commissioners. 
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1  In  an  action  by  a  tax-payer  a^inst  the  County  Commissioners  to 
refover  the  amount  of  an  allepe<l  excessive  tax  paid  by  him  he  is 
not  entitled  to  recover  unless  he  can  show  that  the  valuation  of 
his  projKjrty  upon  the  tax-books  is  pjreater  than  that  tixed  by  the 
projKjr  authorities,  or  that  the  tax  which  he  has  been  forced  to 
pay  was  greater  than  it  would  have  been  if  correctly  computed  at 
the  legal  rate  on  the  adjudged  valuation. 


This  was  an  action,  commenced  before  a  Justice  of  the 
Peace  and  carried  to  the  Superior  Court  of  Henderson 
County,  and  tried  before  Armfield,  J.,  and  a  jury,  at  Fall 
Tenn, 1892. 

The  plaintiff  filerl  the  following  complaint,  viz:  The 
plaintiff  complains: 

1.  That  the  defendants,  Connnissioners  as  aforesaid,  col- 
lected, or  caused  to  be  collected,  as  a  tax  for  1891,  on  the 
plaintiff's  Summit  Hill  property,  the  sum  of  $45.80,  as  due 
i-ounty  and  State  ui)on  an  assessment  of  1891. 

2.  That  said  assessment  was  invalid,  excessive  and  une- 
qual to  other  surrounding  property. 

3.  That  said  $45.80  was  paid  to  T.  ('.  Israel,  Sheriff  of 
said  county,  whom  said  defendants  had  instructed  and 
ordered  to  collect  the  said  taxes  for  said  vear  1891,  under 
the  protest  of  the  plaintiff,  on  March  11,  1891. 

4.  That  within  thirty  days  after  said  payment  the  plain- 
tiff (lid  demand  in  writing  of  the  Treasurer  of  said  county 
the  said  sum  of  $45.80,  and  that  the  Treasurer  refused  to 
pay  or  refund  the  same,  or  any  part  thereof,  and  that  more 
than  ninety  days  have  passed  since  such  demand,  and  no 
?<ueh  payment  has  been  made. 

The  defendants  filed  an  answer  admitting  the  allegations 
of  the  first,  third  and  fourth  paragraphs  and  denying  those 
of  the  second,  and  asked  that  said  action  be  dismissed  on 
the  ground  that  the  plaintiff  had  mistaken  his  remedy  in 
such  cases. 
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When  tlie  case  was  called  for  trial  the  defendants  moved 
the  Court  to  decide  thsit  the  only  redress  the  plaintiff  had 
against  an  unequal  or  excessive  assessment  on  his  land  by 
the  assessors  was  the  remedy  given  by  the  Laws  of  1891, 
chapter  »52G,  sections  25,  26  and  27,  on  application  to  the 
Board  of  Commissioners,  and  that  the  remedy  given  iu 
section  78  of  said  chapter  326  is  a  remedy  in  favor  of  those 
who  i)ay  taxes  that  are  levied  or  assessed  for  an  illegal  or 
unauthorized  purpose,  or  was  for  any  reason  invalid  or 
excessive,  and  that  the  words  invalid  or  exce-mve  have  uo 
reference  to  excessive  assessments,  but  to  excessive  or 
invalid  levies. 

The  plaintiff  proved  on  the  trial  that  he  had  applied  to 
the  Board  of  Commissioners  for  redress  under  sections  25, 
26  and  27.  The  Court,  being  of  a  different  opinion,  over- 
ruled the  defendant's  motion,  and  defendant  excepted. 

Tlie  following  issue  was  submitted  to  the  jury: 

AVhat  was  the  true  value  in  monev  at  the  time  of  the 
assessment  of  the  Summit  Hill  property? 

There  was  no  contention  on  the  part  of  the  plaintiff,  uor 
proof  offered  to  show  any  error,  illegality,  invalidity  or 
excess  in  the  levy  of  the  taxes,  but  the  whole  of  the  evi- 
dence was  directed  to  the  question  as  to  whether  the  pro- 
j)erty  mentioned  in  said  complaint  was  assessed  too  high  or 
in  excess  of  adjacent  or  similar  property  in  the  same 
localitv. 

The  Court  charged  the  jury  that  they  should  find  from 
the  evidence  what  the  true  market  value  of  the  property 
was  at  the  date  of  the  assessment,  which  thev  found  to  he 
$2,500.  This  was  $1,250  less  than  the  assessment  com- 
plained of. 

Upon  this  verdict  the  Court  gave  judgment  for  plaintiff 
for  $15.76,  and  the  defendants  appealed. 
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Ml'.  T.J.  RickmaUy  for  plaintiff. 

Mi'issrH.  IF.  A.  Smith  and  Bushee  &  Bw^ibee,  for  defendants 
(appellants). 

BuRWELL,  J.:  The  contention  of  the  plaintiff  is  that, 
though  his  land  was  appraised  for  taxation  according  to  the 
provisions  of  the  Act  of  1891,  chapter  326,  entitled  **  An 
Act  to  Provide  for  the  Assessment  of  Property  and  Collec- 
tion of  Taxes,''  he  is  entitled  to  have  that  property  re- 
apjiraised  by  a  jury,  and  to  recover  back  the  difference 
between  the  tax  he  has  paid  on  that  property  and  what 
the  tax  would  have  been  had  it  been  valued  at  the  sum 
fixed  by  the  jury  as  its  *nrue  value  in  money." 

The  act  referred  to  provides  for  the  valuation  of  real 
estate  for  taxation  by  sworn  assessors  appointed  for  that 
purpose,  who  are  required  to  return  their  lists  of  assess- 
ments to  the  Countv  C'ommissioners,  and  this  latter  bodv, 
in  conjunction  with  the  chairmen  of  the  boards  of  list-takers 
and  assessors  of  the  several  townships  and  wards  of  cities 
and  towns,  is  constituted  by  section  7  of  the  act  a  board  of 
ecjualizatiou,  to  cfjualize  the  valuation  so  that  each  tract  or 
lot  shall  be  entered  on  the  tax-list  at  its  true  value  in  money. 

This  is  to  be  done  on  the  first  Monday  of  July  of  each 
year.  Section  2o  provides  that  the  Board  of  Commissioners 
.shall,  by  advertisement,  notify  the  public  that  they  will 
meet  on  the  second  Monday  in  July  to  hear  the  complaints 
of  all  persons  who  object  to  the  valuation  put  upon  their 
property,  and  to  revise  the  valuation,  having  j)ower  to  sum- 
mon witnesses  before  them. 

The  appraisements  of  real  estate  thus  fixed  by  the  Board 
of  Countv  Commissioners  are  those  which  must  be  used  for 
all  State,  county,  township  and  city  or  town  taxation  for 
the  year,  because  of  the  reciuirement  of  the  Constitution 
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that  all  taxes  shall  be  laid  by  a  uniform  rule.     Kyle  v.  Com- 
misidonerSy  7o  N.  C,  440. 

It  seems,  therefore,  most  important  that  the  valuation  of 
real  estate  for  taxation,  for  the  making  of  which  the  reve- 
nue law  of  the  State  has  so  carefully  provided,  shall  be 
final  and  stable.  And  a  consideration  of  sections  7,  24  and 
25  of  the  act  shows  very  plainly  that  intent  on  the  part  of 
the  Legislature.  Three  times,  according  to  the  act,  the:* 
aj)praisements  are  considered  by  sworn  officers:  Fii'st,  by 
the  township  or  ward  assessors;  secondly,  by  the  board  of 
ecjualization :  and  thirdly,  by  the  Board  of  County  Com- 
missioners alone.  And  to  the  meeting  of  this  body,  whose 
session  for  that  purpose  must  be  held  on  the  day  fixed  bv 
the  statute  (second  Monday  in  July),  all  property  owners 
are  duly  notified  to  appear  and  complain  of  the  valuation 
of  their  real  estate,  if  they  have  any  complaint  to  make. 

These  portions  of  the  act  appear  to  clearly  indicate  a 
purpose  to  make  the  conclusion  of  this  last  tribunal  a  final 
determination  of  these  matters,  so  that  upon  the  valuation 
so  fixed  the  officers  of  the  countv  and  of  the  cities  and 
towns  therein  may  calculate,  with  some  degree  of  certainty, 
what  to  expect  from  that  source  of  revenue. 

Now  it  is  said  to  be  an  elementary  rule  of  construction 
''that  all  the  parts  of  the  act  relating  to  the  same  subject 
should  be  considered  together,  and  not  each  by  itself.  By 
such  a -reading  and  consideration  of  a  statute  its  objector 
general  intent  is  sought  for,  and  the  consistent  auxiliary 
effect  of  each  individual  part.  Flexible  language,,  which 
mav  be  used  in  a  restricted  or  extensive  sense,  will  be  con- 
strued  to  make  it  consistent  with  the  purpose  of  the  act  and 
the  intended  modes  of  its  operation  as  indicated  by  such 
general  intent,  survey  and  comparison."  Southerland  on 
Htatutorv  Construction,  sec.  215. 
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Ajiplying  this  rule  of  coustruction  to  the  terms  of  section 
78  of  the  act,  upon  which  the  plaintiff  relies,  we  must 
interpret  "excessive  valuation,"  as  there  used,  to  mean  a 
valuation  exceeding  that  which  was  adjudged  to  be  proper 
by  the  boards  authorized  by  the  act  to  finally  determine 
such  valuation,  and  '* excessive"  tax  to  mean  a  tax  exceed- 
ing what  the  tax  would  be  if  correctly  calculated  at  the 
lejral  rate  on  the  adjudged  valuation,  as  determined  or 
approved  by  the  Board  of  Commissioners. 

Hence  the  plaintiff  is  not  entitled  to  recover  anything 
l)y  his  action,  unless  he  can  show  that  the  valuation  of  his 
property  upon  the  tax-books  in  the  hands  of  the  Sheriff  is 
greater  than  that  fixed  upon  it  by  the  proper  authorities 
under  sections  7,  24  and  25  of  the  act  under  consideration, 
or  that  the  tax  which  he  has  been  forced  to  pay  on  this 
property  was  greater  than  it  would  liave  been  if  correctly 
computed  at  the  legal  rate  on  the  adjudged  valuation. 

New  Trial. 


*J.  K.  SIMPSON  AND  FRANK  K.  DAVIS  v.  (WROUNA  (^KNTRAL 

RAILROAD  COMPANY. 

Conirad — Quantum  Meruit. 

1.  Where,  on  issues  raif«ed  by  tlie  allegations  in  two  (•auHOS  of  action- 
one  on  a  special  contract  and  the  other  on  a  quantum  meruit— with 
the  corresponding  denials  in  the  answer,  the  jury  found  that  i)lain- 
tiffs  had  not  complied  with  the  terms  of  the  written  contract  and 
defendant  was  not  indebted  to  them  thereon,  but  that  defendant 
was  indebted  to  them  for  work  and  labor  done  for  the  amount 
claimed  :  //iVrf,  that  the  findings  were  not  inconsistent  or  contni- 
dictorv'. 


♦Bi'RWKLL,  J.,  having  lK?en  of  counsel,  did  not  sit. 
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2.  In  such  case,  although  plaintiffi^  had  not  complied  with  the  contract 
in  all  resjjects,  if  defendant  took  advantage  of  the  work  done  and 
accei)ted  and  used  the  same  without  giving  plaintiffs  notice  of 
objection  and  an  opiwrtunity  to  correct  defects  and  wmplete  the 
job,  but  completed  it  with  its  own  force,  plaintiffs  are  entitled  to 
recover  the  i*easonable  value  of  the  work  done,  not  exceeding'  the 
amount  demanded  in  the  complaint. 

Civil  action,  commenced  before  a  Justice  of  the  Peace 
ami  tried  on  appeal  at  the  Special  Term,  1892,  of  Rithkk- 
KoKi)  Superior  Court,  before  //oir,  J. 

The  plaintiff*  Simpson  filed  a  formal  complaiut,  after- 
wards adopted  by  plaintiff  Davis  when  made  a  party.  The 
I)laintif!'  declared,  first,  on  the  following  special  contract: 
**I,  Frank  Davis,  do  hereby  contract  to  finish  a  well  at 
Rutherford  ton  depot  for  the  Carolina  Central  Railroad 
Company,  started  and  dug  to  a  depth  of  twelve  feet  by 
R.  L.  Taylor,  said  well  to  be  fifteen  feet  square  and  as  deep 
as  they  may  deem  necessary  to  furnish  an  ample  supply  of 
water  for  their  purposes ;  said  well  to  be  paid  for  when 
finished,  at  the  following  prices:  for  dirt,  three  dollai^per 
foot  for  each  foot  in  depth,  and  if  solid  rock  is  •struck,  the 
hands  to  be  paid   wages  by  the  day,  prices  to  range  from 

seventv-tive  cents  to  one  dollar  and  twentv-five  cents:  Siiid 

•  •• 

well  to  be  curbed  by  me  as  planned  by  said  Carolina  Cen- 
tral Railroad  Company,  they  furnishing  lumber,  and  to 
recurb  the  portion  dug  by  R.  L.  Taylor,  in  a  good  and 
substantial  manner — in  consideration  of  which  the  said 
company  agrees  to  pay  me  the  sum  of  ten  dollars.  I  also 
agree  to  finish  said  well  in  a  reasonable  length  of  time.' 
(Signed  and  sealed  by  plaintiff*  Davis). 

The  second  cause  of  action  was  a  declaration  on  a  ^w^w- 
tum  nirruii. 

The  action  was  commenced  in  the  name  of  the  plaintiit 
J.  K.  Simpson  against  defendant  company,  who  elaime<l 
to  be  assignee  of  contract,  and  owned  same.     It  was  prove^i 
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that  said  J.  K.  Simpson  had  paid  the  liands  employed  in 
work,  and  advanced  supplies  to  further  same  for  Frank 
Davis,  with  whom  defendant  company  had  contracted,  and 
under  an  arrangement  and  agreement  with  Davis  to  own 
contract  to  amount  advanced,  and  until  he  was  rej)aid. 
On  motion,  in  the  Sui)erior  Court,  Frank  Davis,  with  whom 
the  contract  was  made,  and  who  did  the  work  sued  for,  was 
made  party  plaintiff,  to  which  tlicre  was  no  exception,  said 
Davis  adopting  pleadings  already  filed. 

There  was  evidence  by  plaintiff  tending  to  j)rove  that 
|)Iaintiff  had,  in  all  things,  complied  with  his  contract; 
that  defendant  had  accepted  of  the  well  and  work  of  plain- 
tiff, and  that  no  notice  was  given  to  plaintiff  that  there  was 
any  objection  made  to  the  manner  in  which  the  work  was 
clone  until  some  time  after  he  had  completed  the  job  and 
the  work  had  been  turned  over  to  defendant  company,  and 
when  plaintiff  had  demanded  his  pay;  that  the  work 
done  by  defendant  was  worth  $200. 

There  was  evidence  on  the  part  of  defendant  that  the  well 
was  not  dug  according  to  si)ecitications,  and  did  not  com{)ly 
with  ♦requirements  of  the  contract;  that  the  supply  of 
water  was  not  at  all  sufficient,  and  that  the  company,  at 
considerable  additional  expense,  had,  by  its  own  workmen, 
and  some  time  after  phiintiff  turned  over  job,  conjpleted 
work  of  making  well  sufficient  for  the  purj)oses  of  the 
company. 

Defendant  admitted  by  its  witness,  Somerset,  that  the 
company  had  not  notified  plaintiff  Davis  that  the  work 
was  not  u})  to  contract,  and  that  said  comj)any  had  {)ut  a 
force  of  hands  on  the  work,  who  completed  the  job,  and 
that  it  had  not  given  Davis  any  opportunity  to  remedy 
defects  complained  of  excej)t  when  he  demanded  the  money, 
some  several  months  after  the  work  was  turned  over  bv 
Davis.  They  had  refused  to  pay  because  the  work  had 
45_Vol.  112 
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not  heou  properly  done.  Defendant  further  admitted  that 
the  company  had  not  paid  Davis  anything  on  account  of 
the  job,  and  that  in  completing  the  well  the  company  had 
used  the  work  done  bv  Davis. 

Three  issues  were  submitted,  the  first  two  relating  to  the 
sj)ecial  contract  and  the  third  to  the  (juantiivi  mervit.iM^  fol- 
lows : 

1.  Did  the  plaintiff  Davis  comj»ly  with  all  the  stipula- 
tions of  said  contract? 

2.  Is  defendant  indebted  to  plaintiff  tm  the  sjjccial  con- 
tract, and  if  so,  in  what  amount? 

.*3.  Is  defendant  indebted  to  plaintiff  for  work  and  lalior 
done  on  the  well,  and  if  so,  in  what  amount? 

Th(^  Court,  on  the  first  and  second  issues,  charginl  the 
jury,  after  explaining  the  recjuirements  of  the  contract,  etc., 
that  in  order  to  recover  on  the  special  contract  it  vs'ai«  uk- 
essary  for  the  plaintiff  to  establish  to  the  satisfaction  of  the 
jury  that  he  had  himself  complied  with  all  the  stipulation?^ 
and  requirements  of  the  contract,  and  unless  he  had  done 
so  the  jury  should  answer  the  first  issue,  **  No,"  and  second 
issue,  *' Nothing.''  • 

The  Court  gave,  in  substance,  the  first  and  .second  request^ 
for  instruction,  but  declined  to  give  the  third,  .sixth,  sev- 
enth and  eighth  recjuests,  and  gave  the  ninth  in  substance. 

On  the  fourth  request  the  Court  gave  so  much  thereof  a'« 
directed  the  jury  that  the  plaintiff  must,  to  recover  on  the 
first  and  second  issues,  prove  comj)lianee  on  his  own  part, 
and  declined  to  give  so  much  of  request  as  stated  that  there 
was  no  evidence  to  show  that  defendant  had  prevented  such 
com{)liance. 

The  charge  on  the  first  two  issues  is  not  set  out  in  det*-!!! 
for  the  reason  the  jurv  found  such  issues  in  favor  of 
defendant. 
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The  Court  further  charged,  if  the  jury  should  hud  that 
plaintiff  had,  in  all  things,- complied  with  the  contract,  they 
should  answer  first  issue,  ''Yes,"  and  second  issue,  ''the  con- 
tract j)rice,  according  to  its  terms,"  and  need  not  consider  the 
third  issue.  If,  however,  the  jury  should  answer  the  first 
issue,  "No,"  they  should  answer  the  second  issue,  ''Noth- 
ing," and  should  further  consider  the  evidence  on  the  third 
is.'^ue.  If  the  jury  should  find  the  facts  to  be  that  plaintiff 
had  not,  in  all  things,  complied  with  his  (contract,  and 
.should  also  find  that  the  defendant  had  taken  advantage  of 
work  done  hy  plaintiff  and  accepted  and  used  same  without 
notifying  pUiintiff  there  was  objection,  and  without  giving 
plaintiff  opportunity  to  correct  the  defects  complained  of, 
and  had  completed  the  job  with  its  own  force  of  hands, 
without  giving  plaintiff  notice  and  opportunity  to  do  so, 
in  such  case  plaintiff  could  recover  of  defendant  the  rea- 
sonable worth  of  the  work  done  by  plaintiff,  not  to  exceed 
817"),  the  amount  demanded. 

The  jury,  in  response  to  the  issues,  answered  "No"  to 
the  first,  "Nothing"  to  the  second,  and  "$17o"  to  the  third. 

There  was  judgment  for  the  plaintiff,  and  defendant 
ai>pealed. 

Four  of  tlie  assignments  of  error  were  on  the  ground 
that  the  plaintiff  was  not  entitled  to  judgment,  or  the  judg- 
ment for  costs  should  be  rendered  for  defendant  on  the  find- 
ings of  the  jury. 

Mr.  M.  H.  Justice^  for  plaintiff. 

Messrs,  W,  H,  Neal,  Jones  &  Tilletf  and  P.  I),  WaUrr,  for 
defendant  (appellant). 

AvEKY,  J. :  The  issues  having  been  raised  by  the  allega- 
tions set  forth  in  the  two  causes  of  action  (the  one  on  the 
.special  contract  and  the  other  on  the  (juantuni  mennf)^  with 
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the  corrosponding  denials  in  the  answer,  the  tindhigs  upon 
them  were  not  ineonsistent  or  CH)ntradictory,  as  counsel  for 
the  defendant  contended.  Though  the  plaintiff  Davis 
could  not  recover  on  the  special  contract  on  account  of  tlie 
failure  to  show  compliance  with  its  terms  on  his  own  part, 
yet,  if  he  satisfied  the  jury  that  the  defendant  received  and 
used  the  well  without  notifvine:  him  of  anv  defect  in  the 
work  until  payment  was  demamled,  or  that  the  work 
previously  done  proved  beneficial  to  the  defendant  after 
tlie  well  was  taken  charge  of  by  its  agents  without  objoe- 
tion,  the  plaintiff  was  entitled  to  recover,  as  on  the  common 
counts,  for  work  and  labor  done.  Bijerly  v.  Kepley,  1  Jone^s 
3o;  Dover  v.  Plemniona,  10  Ired.,  2.*J. 

Had  the  defendant  notified  the  plaintiff  that  the  work 
was  not  done  as  the  company  **  deemed  necessjirv  to  fur- 
nish an  ample  supply  of  water  for  their  purposes,'^  and 
given  him  an  oj)portunity  to  remedy  defects  and  complete 
the  job  with  his  own  force  instead  of  enlarging  the  well 
and  sinking  it  deeper  without  notice  to  him,  he  could  not 
have  recovered  unless  he  had  shown  that  he  complie<l 
with  its  reasonable  demands.  Wim^tcad  v.  Rcid,  Busl^ee, 
7<).  The  instruction  given  by  the  Judge  was  in  accord 
with  the  principle  we  have  announced,  and  enibodie<l  a 
clear  and  succinct  statement  of  the  law  applicable  to  the 
second  cause  of  action. 

As  all  of  the  assignments  were  founded  either  u{>on  the 
contentions  that  the  j)laintiff  was  not  in  any  aspect  of  the 
evidence  entitled  to  recover,  as  upon  a  quantum  mcnfit,  or 
that  the  Court  could  not  proceed  to  judgment  on  the  ver- 
dict, we  do  not  deem  it  necessarv  to  discuss  them  in  detail. 

Xo  Error. 
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*K.  M.  ROSEMAX  v.  (\VROLIXA  CENTRAL  RAILROAD  CO. 

Action  for  Damages — Negligence — Intoxication  of  Pannenger — 
Non-payment  of  Fare — Conductor  of  IVain. 

1.  The  conductor  of  a  railroad  train  is  authorized  toexi>el  without  usinj; 
unnecessary  force  one  who  refuses  to  pay  rejrular  fare,  at  any 
point  where  he  may  safely  pet  off,  i)rovided  it  he  (as  recplired  by 
the  statute,  section  11)H2  of  The  <  'ode)  *'  at  any  usual  stopping  i)lace  or 
near  any  dwelling-house,  as  the  conductor  shall  elect,  on  stopping 
the  train";  and  provided  further  that  the  ejected  i)erson  is  not 
willfully  and  wantonly  exposed  to  danger  of  life  or  liinh. 

1  A  conductor  reciuiring  an  intoxicated  man  to  leave  the  train  for  non- 
jMiyment  of  fare  does  not  render  the  carrier  liable  for  the  death  of 
the  man  from  exjK)sure,  where  the  conductor  did  not  have  reasona- 
ble ground  to  believe  that  the  man  was  unable  to  find  his  way  or 
walk  to  the  nearest  house  or  to  the  railroad  station,  or  even  to  his 
own  father's  house,  which  was  not  far  away. 

X  A  somewhat  intoxicated  i)assenger  who  gets  off  safely  without  assist- 
ance, when  told  that  he  must  pay  his  fare  or  leave  the  train, 
and  whom  the  conductor  has  seen  a  few  minutes  before  in  an  eat- 
ing-house demanding  food  and  acting  somewhat  boisterously,  may 
be  reasonably  supiM)sed  to  be  cai)able  of  reaching  a  i)lace  of  safety 
where  he  is  left  in  the  evening,  when  it  is  neither  raining  nor 
freezing,  within  two  hundred  yards  from  a  dwelling-house,  and  not 
far  from  the  railroad  station. 

4-  A  conductor  is  not  bound  to  act  ujMjn  the  volunteered  opinion  of  a 
passtMiger  as  to  the  physical  or  mental  state  of  a  drunken  man 
who  has  been  expelled  from  the  train  where  he  has  no  reasonable 
ground  to  Mieve  that  the  man  is  unable  to  find  a  place  where  he 
will  Ik?  safe. 

Civil  action,  tried  before  Bgninn,  J.,  and  a  jury,  at 
Special  Term,  1892,  of  Lincoln  Superior  Court,  wherein 
plaintiff,  as  administrator  of  Robert  Murdoek,  sought  to 
recover  of  the  defendant  damages  for  the  negligent  expul- 
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sion  of  his  intestate  from  defendant's  train  on  an  inclement 
night  while  he  was  intoxicated,  thereby  exposing  him  to 
the  injuries  resulting  in  his  death. 

The  facts  material  to  an  understanding  of  the  opinion 
of  the  Court  are  found  in  the  plaintiff's  evidence  in  chief 
and  in  that  of  Conductor  Alderman.  The  other  evidence 
is  immaterial. 

Plaintiff's  Evidence. — L  .L.  Smith :  "  1  knew  Robert  Mnr- 
dock ;  in  November,  1889,  was  staying  at  my  house,  had 
been  more  than  a  year — eighteen  months;  he  had  good 
habits;  character  good  for  honesty  and  industry;  never 
been  drunk  at  my  house  ;  heard  of  his  being  drunk  once; 
was  a  healthv  man;  never  missed  a  dav  at  mv  house  on 
account  of  sickness;  was  about  twenty  years  old;  I  paid 
him  ten  dollars  a  month  and  board ;  I  saw  him  November 
IGth  a  little  before  sundown;  he  left  mv  house — ^said  he 
was  going  to  Iron  Station ;  it  was  a  very  cold,  bad  evening, 
raining  and  sleeting — night  cold,  rainy  and  dark.  He 
saved  his  money  well.     He  felt  his  dram  that  evening." 

J.  C.  Dellinger:  '*  I  saw  negro  man  at  my  house  at  Iron 
Station  night  of  16th;  saw  him  next  day,  dead,  lying  in 
water;  while  passengers  were  eating  heard  a  noise;  went  to 
door;  darky  there  said  he  wanted  pHirof  boots;  I  slanime<l 
door;  mv  little  bov  came  in;  said  bov  was  out  there; 
said  lie  would  shoot;  was  cursing;  in  a  few  minutes  saw 
boy  at  window;  wdien  all  got  through  eating  went  out  with 
conductor;  boy  was  on  porch;  asked  him  what  he  wanted: 
said  something  to  eat;  I  gave  him  something;  he  told  me 
to  get  money  out  of  his  pocket  to  pay ;  told  him  did  not 
charge  him;  that  was  the  last  I  saw  of  him;  was  a  wet, 
rainy  night;  boy  was  drinking." 

CroHS-cxamination, — *' Don't  think  it  was  mining  while 
eating;  was  7  p.  m. ;  train  stopped  twenty  minutes:  began 
raininir  in  twentv  or  twentv-five  minutes  after  train  left;  I 
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(lid  not  kuow  hoy  that  night.     I  said  to  conductor  while 
boy  was  at  the  window  that  hoy  not  too  good  to  shoot;  I 
t'ould  not  tell  whether  he  was  cui^ing  or  not;    when  I 
went  out  he  fell  ui)on  the  porch;    when  I  gave  hoy  some- 
thing to  eat  conductor  liad  started  to  train  about  minute 
from  time;  boy  went  right  to  train;  train  on  main  track; 
side-track  between  main  track  and  mv  house;  side-track 
elevated  eleven  inches;  one  hundred  feet  di.stant ;  no  lights 
hut  what  I  had  and  conductor's;  he  walke<l  brisk  when  he 
started  to  train  ;  something  over  one  hundred  people  in  three 
to  four  miles;  dirt  road  down  tp  railroad;  deceased's  body 
found  in  direction  of  his  father's  home  from  Inm  Station ; 
his  bodv  somethiniJ:  over  one  hundred  vards  from  one  dwell- 
ing-house,  two  hundred  or  more  from  another,  another  one- 
fourth  mile,  another  one-fourth  mile;  houses  are  scattered 
around  ;  body  little  over  half  mile  from  depot ;  houses  reach- 
ing up  in  direction  of  body  from  depot  within  couple  hun- 
dre<l  vards  of  the  bodv;  bodv  twentv  feet  from  railroad 
track  ;  head  in  a  foot  or  two  of  dirt  road  ;  his  father's  house 
two  miles  from  depot;  body  al)out  same  distance;  in  going 
home  from  station  would  go  up  the  road ;  saw  no  whisky  on 
l)ody;  found  eight  dollars  in  money;  saw  no  bruises  on 
IkkIv;  looked  to  see;  railroad  is  level  for  a  mile;  embank- 
ment  six  feet  high  where  body  found;  country  level;  can 
see  lights  on  railroad  where  body  lying;  don't  think  there 
had  been  rain  enough  to  gather  water  befonMlark;  water 
must  have  gathered  after." 

Cronfi^'exam illation. — "Side-track  seven  or  eight  feet  from 
main  track;  lights  in  train;  road  to  Khinehart's  turn-out, 
in  edge  of  town,  about  three  hun<lred  yanls  from  depot; 
could  not  st*e  lights  of  town  from  where  l)()dy  lying;  don't 
know  whether  could  have  seen  the  nearest  house;  it  was  on 
other  side  of  fill." 
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J.  A.  Hovlo:  "I  was  on  coroner's  jury;  saw  IkkIv  Wfort* 
moved  ;  wats  tliree-cjuarters  mile  from  Iron  Station,  lyin^ 
head  in  few  feet  of.  public  road;  f(»et  in  water:  tweuty-six 
feet  from  rails;  is  a  fill  there  about  ei<xht  feet  high:  water 
gathered  at  foot  of  fill  came  almost  to  liis  hips;  Ixxly  on 
north  side  of  track,  about  two  hundred  vards  to  nearest  house. 
I  stepped  it,  it  was  on  south  side  of  track  ;  could  not  net* 
house  from  where  body  hiy ;  next  nearest  house  on  north 
side  one-(iuarter  mile ;  don't  think  in  yiew,  rather  in  a  grove; 
could  not  see  lights  of  town  from  wliere  tlie  body  lay;  John 
Murdock  liyed  on  Lynch 's  land  ;  to  go  there  from  where  the 
body  lay  would  go  road  to  al>out  two  hundred  vards  of 
depot  and  get  in  road  ;  there  is  a  j)ath  about  one  hundred 
yards  below  where  the  body  was;  it  was  a  cold,  rainv,  dark 
night ;  began  sleeting  just  before  dark,  about  sundown ;  don't 
know  whether  it  was  sleeting  after  dark  or  not;  we  went  u]» 
next  morning ;  saw  no  tracks  in  fill ;  was  a  dent  in  side  of  fill 
like  he  fell  on  head  or  shoublei*s,  eight  feet  from  rails,  at 
foot  of  fill;  bank  of  dirt  not  covered  by  water;  no  tracks 
on  that,  but  near  that ;  we  looked  for  tracks:   did  not  find 


any.'' 


\V.  II.  Miller:  '*  I  was  on  train  Saturday  night,  about 
middle  of  November;  darky  got  on,  was  put  off:  I  first 
saw  him  at  station;  then  saw  him  on  train;  saw  him  come 
in  before  train  started  ;  he  sat  on  arm  of  seat ;  leaned  over; 
made  noise  like  snoring;  in  a  minute  or  so  after  the 
train  started  conductor  came,  asked  him  if  he  had  ticket; 
said,  ' No';  asked  if  he  had  money :  juit  hand  in  vest  pocket, 
.said,  'No';  conductor  said,  *You  will  have  to  get  off'; 
pulled  the  cord;  said  'Come  with  me';  conductor  started  in 
front,  negro  followed;  brakeman  followed  with  lantern; 
boy  took  h(dd  of  lantern;  brakeman  said,  'Let  it  loose'; 
they  went  to  rear  of  car;  conductor  standing  in  middle  of 
car;    ])oy   on   left;   brakeman  same    side;  conductor  said 


FEBRUARY'  TERM,  1893.  713 


RosEMAX  r.  Railroad. 


•Let  him  get  off  by  himself*;  I  saw  conductor  all  time ;  did 
not  see  brakeman  all  time;  train  started;  conductor  came 
up  to  where  I  was — '' 

Here  the  plaintiff  proposed  to  prove  by  the  witness  that, 
just  as  the  train  moved  off,  the  conductor  turned  from  the 
door  and  came  to  where  the  witness  was  and  that  the  witness 
said  to  him :  *'  Captain,  won't  that  negro  freeze  to  death 
to-night?"  To  this  evidence  the  defendant  objected,  and 
the  plaintiff  then  stated  that  he  offered  this  evidence  for 
the  purpose  of  showing  notice  to  the  company  of  the  proba- 
Me  consequence  to  the  negro  by  being  put  off.  The  objec- 
tion of  tlie  defendant  was  overruled  and  the  evidence  was 
adraijtted,  and  the  defendant  excepted. 

Witness  answers:  ^' After  train  started,  got  a  little  way, 
conductor  came  up  to  me;  I  said  *  Captain,  won't  that 
negro  freeze  to-night?';  he  said  *  Oh,  no;  he  lives  near 
here,  and  it  is  onlv  a  few  hundred  vards  from  the  station.' 
I  think  train  was  then  between  one-quarter  or  one-half 
mile  from  Iron  Station ;  boy  got  on  front  left-hand  side  of 
car :  had  {)air  shoes ;  sat  about  three  seats  from  where  I  was 
at  front  end;  I  went  to  negro,  said  'You  in  wnuig  coach  '; 
he  said  'Hey?';  I  said  'In  wnmg  coach';  he  said  *I 
reckon  not ' ;  he  was  drunk  ;  the  snoring  or  heavy  breathing 
was  before  I  spoke  to  him ;  don't  know  whether  he  was  sit- 
ting on  arm  r)f  seat  or  on  seat  when  conductor  came  to  him ; 
can't  sav  whether  he  was  leant  over  then  or  not;  conductor 
was  between  us." 

CroHH-ejt'aini nation. — **  I  was  at  stove  at  other  end  of  car 
from  where  l)oy  put  or  got  off:  conductor  used  no  violence ; 
put  his  hand  once  on  his  coat  collar;  brakeman  used  no 
violence;  saw  nothing  indicating  violence;  they  had  a  light 
out  on  platform;  it  was  not  raining  at  the  time;  had  been 
before,  and  it  rained  after  that ;  clear  when  we  left  Char- 
lotte; rain  struck  us  fifteen  miles  from  there:  rained  heavv 
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ill  showers,  and  ou  that  uight  think  it  sleeted  some;  don't 
think  it  had  started  at  Iron  Station;  negro  created  no  dis- 
turbance on  train." 

Dr.  Crouse,  practicing  physician  twenty-one  years  (ud- 
initted  expert):  *' I  examined  Murdock;  was  dead;  exam- 
ined at  inquest  of  Coroner;  he  was  frozen  to  death." 

Cross-ei'amination.  —  *' Weather  was  rough;  no  ice  on 
ground,  had  been  sleet;  no  bruises,  except  rather  deep 
scratch  on  finger;  examined  head  and  neck  closely;  no 
evidence  of  anv  violence.'* 

iJefhidanf 8  Evidence, — Alderman:  **I  was  conductor  on 
train;  been  conductor  seventeen  years;  Murdock  boarded 
mv  train  at  Stanley's  Creek  ;  had  second-class  ticket  to  Iron 
Station ;  was  tweiitv-one  minutes  from  Stanlev  to  Iron  Stii- 
tion;  eighteen  minutes  at  station.  I  suppose  same  negro 
I  saw  at  eating-house ;  he  was  outside  cursing,  making 
threats  towards  Dillinger,  an<l  came  to  window  of  eating- 
house;  looked  in.  After  supper  Engineer  Crowel  and 
myself  went  to  train;  left  negro  on  porch  ;  went  to  train 
and  left  immediately.  1  went  in  first-class  car,  asktMl  for 
ticket,  tlien  fare;  said  he  had  none;  told  him  he  must  get 
off;  he  said  *  All  right,  Captain.'  I  pulled  line,  told  hiui  to 
come  on ;  told  brakeman  to  assist  him ;  got  on  platform, 
told  brakeman  to  let  him  get  off  by  himself;  he  did  get 
off;  I  held  light;  he  was  standing  safe  ou  ground;  several 
on  train ;  brakeman  on  steps  of  rear  platform  when  lx)V 
got  oft*;  no  force  used,  he  got  off  himself.  He  was  able  to 
have  taken  care  of  himself  and  to  have  gotten  home  when 
I  left  him ;  could  not  have  been  more  than  one  and  one- 
half  minutes  from  time  train  started  till  it  stopped ;  had 
gone  between  a  quarter  and  half  a  mile;  was  a  safe  place: 
fill  three  feet  high.  Lights  of  Iron  Station  could  be  seen: 
were  houses  on  right  and  left  of  the  track  ;  raining  when  I 
left  Charlotte;  not  raining  at  Stanley  or  Iron;  not  raining 
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when  he  got  oft* ;  not  an  unusually  cold  night;  was  freez- 
ing next  morning;  was  not  freezing  up  to  half  i)ast  nine; 
don't  remember  the  conversation  witli  Miller;  if  so,  it  was 
after  I  talked  to  the  little  girl.  No  hesitation  in  wdiat  he 
said — that  he  had  no  ticket  or  money;  not  aslee[)." 

Cross-examination. — *^Was  sitting  on  seat  when  I  went 
for  ticket;  saw  him  in  a  minute  or  minute  and  a  half 
after  I  saw  him  at  eating-house.  He  was  drinking — neither 
sober  nor  drunk :  did  not  tell  brakeman  to  assist  him 
because  he  was  drunk,  but  to  assist  in  ejecting  him  from 
the  train.  I  was  before  Coroner;  think  I  stated  where  I 
put  him  off;  dcm't  know  the  exact  point.  I  said  fill  was 
three  feet  high,  because  from  the  position,  if  man  could 
see  it,  was  about  that  high;  can't  tell  exact  point,  because 
(lid  not  look  to  see.  He  was  standing  at  foot  of  fill  when 
I  left  him.  I  meant  what  I  said  when  I  told  the  girl  about 
drunken  negroes — you  might  say  he  was  drunk,  but  not 
too  drunk  to  take  care  of  himself." 

The  jury,  by  their  verdict,  awarded  $1,000  damages,  for 
wliich  there' was  judgment,  and  defendant  appealed. 

Mesi^rs.  Jones  tt*  Tilleit  and  D.  11'.  Robinson,  for  plaintiff. 
Mr.  P.  D.  Walker,  for  defendant  (appellant). 

Avery,  J. :  The  j)laintiff 's  intestate  got  upon  the  defend- 
ant's passenger  train  at  Iron  Station,  and,  failing  or  refus- 
ing to  produce  a  ticket  or  pay  fare  on  deman<l  of  the  con- 
ductor, was  ejected  a  little  more  than  a  half  mile  from  that 
jdace  and  within  two  hundred  yards  of  a  dwelling-house. 
There  was  testimony  tending  to  show  that  the  intestate 
ai)peared  to  be  drunk  at  the  station  while  the  passengers 
were  taking  supper  there,  and  had  come  as  a  passenger  from 
Stanley  to  Iron  Station  (about  twenty-one  miles)  on  the  same 
train,  having  purchased  a  ticket  from   one  station  to  the 
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other.  The  conductor  testified  that  lie  considered  him 
neither  sober  nor  drunk,  and  a  witness  for  the  plaintitf  cor- 
roborated his  statement  that  the  intestate  when  ordered  to 
get  off  the  train  followed  him  to  the  platform  and  then 
stepped  off  without  assistance  from  the  brakeman,  who  held 
his  lamp  for  him  to  see  in  alighting.  The  onh'  direct  evi- 
dence as  to  the  nature  of  the  ground  where  he  was  ejected 
was  that  of  the  conductor,  who  said  that  he  went  down  au 
embankment  about  three  feet  high.  He  was  found  next 
morning  frozen  and  in  the  water  that  had  collected  near 
the  center  of  an  embankment  eight  feet  high,  three-fourths 
of  a  mile  from  the  station. 

Where  there  is  no  statute  prescribing  where  or  when 
recusant  or  disorderly  passengers  must  be  ejected,  the  officer 
in  charge  of  trains,  as  a  rule,  is  authorized  to  expel,  with- 
out using  unnecessary  force,  one  who  refuses  to  pay  regular 
fare,  at  any  point  where  he  may  safely  get  oif.  Pickeiis  v. 
Ilailroarl  104  X.  C,  812;  Clark  v.  Railroad,  91  X.  C,  506. 
The  statute  (The  Code,  §1962)  affirms  this  right,  subject  to 
the  limitation  that  the  expulsion  nmst  be  either  "at  any 
usual  stopping  place  or  near  any  dwelling-house,  as  the  con- 
ductor shall  elect,  on  stopping  the  train."  It  is  admitted 
that  the  plaintiff's  intestate  was  put  off,  without  using  force, 
near  a  dwelling-house,  and  not  remote  from  a  station.  But. 
where  the  power  expressly  given  by  law  is  exercised  in  such 
a  manner  as  to  willfully  and  wantonly  expose  the  ejected 
person  to  danger  of  life  or  limb,  the  company  is  still  liable 
for  injury  or  death  resulting  from  the  expulsion.  Case??, 
falling  within  this  last  excei)tion  to  the  general  rule  and 
not  intended  to  be  included  under  the  statute,  arise  where 
the  persons  ejected  are  manifestly  too  infirm  to  travel  or 
too  much  intoxicated  to  be  trusted  to  find  the  wav  to  the 
nearest  house  or  station.  3  Wood  R.  R.  Law,  sec.  •3()2;  2 
Sherman  ct  Red.  Neg.,  sec.  493;  Railroad  v.  Right,  34  Am. 
Rep.,  277. 
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The  question,  therefore,  which  first  confronts  us  is 
whether  in  any  view  of  the  testimony  the  conductor  had 
rt^asonable  ground  to  believe  that  the  plaintiff's  intestate 
was  so  greatly  under  the  influence  of  liquor  as  to  be  unable 
to  find  his  wav  or  walk  to  the  nearest  house  or  to  the 
station.  He  was  put  off  the  train  on  the  night  of  the  16th 
of  November,  1889.  According  to  the  testimony  of  Miller 
for  plaintiff  and  thait  of  the  conductor,  it  was  not  raining, 
nor  was  it  freezing  at  that  early  hour  of  the  evening, 
though  later  in  the  night  there  was  sleet,-  and  the  ground 
was  frozen  next  morning.  Tlie  conductor  had  heard  intes- 
tate's demand  for  food  at  the  supper-house  and  had  seen 
him  supplied.  He  next  saw  that  he  had  got  on  the  train 
and  found  him  awake  and  declaring  that  he  had  neither 
money  nor  ticket.  When  told  that  he  must  get  off  the 
intestate  arose,  walked  to  the  platform  and  got  off  without 
assistance-  Under  such  circumstances  was  it  the  duty  of 
the  conductor  to  take  him  free  of  charge  to  the  next  station, 
k^st  he  should  drink  more,  or  the  intoxicants  tliat  he  had 
already  drunk  should  take  effect  and  subsequently  render 
him  unable  to  travel?     We  think  not. 

It  was  but  natural  to  infer  that  one  who  could  find  his 
way  to  the  eating-house  and  demand  food  and  thence  into 
the  train  again  could  follow  a  road  hard  by  when  he  was 
put  off,  and  which  it  seems  the  conductor  knew  led  to  his 
father's  house  onlv  a  short  distance  off.  His  boisterous 
behavior  at  the  station,  so  far  as  it  seems  to  have  come 
under  tlie  observation  of  the  conductor,  clearly  indicated 
that  it  might  become  necessary  to  exj)el  him  for  disorderly 
conduct,  but  was  not  calculated  to  excite  apprehension  that 
he  might  prove  physically  unable  to  return  to  the  station 
or  reach  a  house  in  the  immediate  vicinity  of  the  j)oint 
where  he  got  off.  The  statement  of  the  conductor  that  he 
siiw  him  land  without  assistance  "  safe  upon  the  ground  " 
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being  undisputed  by  any  direct  evidence,  the  eouductor 
was  warranted  in  acting  upon  the  supposition  that  lie  would 
seek  and  reach  a  place  of  safety.  Had  he  shown  symptoms 
of  infirmity  or  of  stupor  in  presen(?e  of  the  conductor,  or 
had  there  been  any  dispute  as  to  what  the  demeanor  of 
the  intestate  had  been  in  his  presence,  it  might  have  been 
for  tiie  jurv  to  determine  whether  the  conductor  had  rea- 
son  to  believe  he  was  physically  or  mentally  incapacitated 
for  traveling  by  reason  of  intoxication.  Waiving  the  objec- 
tion to  the  competency  of  the  question  propounded  to  Alder- 
man by  the  witness  Miller,  just  after  the  deceased  was 
expelled,  we  think  that  the  answer  of  the  former,  '*()h,  no; 
he  lives  near  here,  and  it  is  onlv  a  few  hundred  vardsto 
the  station,"  sufficientlv  shows  the  reasonableness  of  his 
course  from  his  own  stand-j)oint.  It  would  place  a  premium 
upon  drunkenness  and  subject  companies  and  passengers 
to  needless  delay  and  danger  if  officers  in  charge  of  train? 
were  bound,  in  order  to  save  the  companies  harmless,  to  act 
upon  an  off-hand  opinion  ventured  by  a  passenger  instead 
of  their  own  well-founded  view  of  the  situation,  and  stop 
the  train  to  hunt  for  or  pick  up  an  ejected  trespasser.  This 
is  one  of  the  thousands  of  terrible  casualties  due  to  the 
immoderate  use  of  spirituous  liquors.  If  there  is  a  moral 
accountabilityat  the  door  of  any  person  other  than  the  victim, 

or  should  be  a  legal  liability  elsewhere,  we  see  no  ground  for 
saddling  the  resi)onsibility  upon  a  common  carrier  whose 
conveyances  are  so  frequently  resorted  to  by  such  boister- 
ous and  violent  men  to  the  annoyance  of  sober  and  orderly 
passengers.  We  are  unwilling  to  lay  down  the  principle 
that  a  conductor  subjects  his  company  to  liability  for  refus- 
ing  to  act  upon  the  volunteer  opinion  of  any  passenger  as 
to  tlie  physical  or  mental  state  of  a  drunken  man  who  has 
been  expelled. 
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We  think  that  there  was  no  evidence,  competent  or 
incompetent,  that  fairly  raised  the  question  whether  the 
conductor  had  reasonable  ground  to  believe  that  the 
intestate  was  too  infirm  by  reason  of  intoxication  to  i^each 
a  place  where  he  would  be  safe,  and  upon  the  answer  to 
that  inquiry  the  liability  of  the  company  depended.  In 
the  absence  of  any  sufficient  testimony  to  make  the  com- 
pany liable  for  willful  disregard  of  the  intestate's  danger  on 
the  part  of  Alderman  we  think  that  the  Court  below  erred 
in  submitting  the  case  to  the  jury  at  all.  In  tliis  view  of 
the  evidence  it  is  unnecessary  to  mention  particular  prayers 
fur  instructions,  or  exceptions  arising  from  the  refusal  to 
give  them. 

In  the  most  favorable  aspect  of  the  testimony  for  the 
plaintiff  the  conductor  had  notice  that  the  deceased  was 
drinking  and  disposed  to  be  quarrelsome  at  the  station,  and 
saw  that  he  was  under  the  iufiuence  of  liquor  when  he  was 
expelled  from  the  train ;  but  there  was  no  evidence  of 
physical  infirmity  or  mental  incapacity,  such  as  to  excite  a 
reasonable  apprehension  that  he  would  be  unable  to  walk 
to  a  house  or  to  his  home.  Alderman  was  not  bound, 
because  of  what  he  did  see  and  hear,  to  institute  incjuiry 
among  the  other  passengers  before  ejecting  the  intestate,  or 
to  act  upon  their  opinions  given  afterwards,  when  he  had 
no  reason  to  believe  that  the  intoxication  had  deprived  the 
intestate  of  the  mental  capacity  to  find  his  way,  or  the 
physical  power  to  follow  it  to  a  neighboring  house  or  to 
the  station.  However  much  such  accidents  are  to  be 
deplored  justice  and  public  policy  alike  forl)id  that  the 
failure  of  the  conductor  in  charge  of  a  train  to  consult  the 
fellow-passengers  of  a  man  who  refuses  to  pay  fare  and 
appears  to  be  somewhat  intoxicated,  as  to  his  ability  to 
provide  for  his  own  safety,  shall  be  declared  negligence,  such 
that  a  jury  are  at  liberty  to  find  it  the  proximate  cause  of 
injury  or  death  befalling  him  after  expulsion. 
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■"For  the  reasons  given  we  think  there  was  error  in  sub- 
mitting the  (question  of  defendant's  negligence  to  the  jury 
at  all  uj)on  the  evidence,  and  the  defendant  is  therefore 
entitled  to  a  New  Trial. 


ANNIE  L.  ALEXANDER  v.  RICHMOND  &  DANVILLE  KAIL- 
ROAD  COMPANY. 

Action  for  Damages — Injurij  at  Railroad  Crossing — yegligence 

of  Railroad — Instructions  to  Jury. 

1.  Where,  in  an  action  against  a  niilroad  for  injuries  ret^eived  by  plain- 

tifl'at  railroad  crossing,  an  instruction  asked  for  by  defendant  was 
"  that  if  plaintiff,  by  the  exercise  of  her  senses,  could  have  heard 
the  approaching  engine,  and  failed  to  do  so,  and  her  injur)-  was 
caused  thereby,  it  was  negligence  on  her  jwirt,  and  the  answer  to 
the  issue  (as  to  contributory  negligence)  should  Ik*,  *  Yes' ":  //<*W, 
tliat  while  it  would  have  been  proper  to  give  the  conclusion  "the 
answer  should  be  '  Yes,'  "  yet  the  refusal  to  give  it  was  not  error, 
since  the  failure  to  do  so  c<3uld  not  mislead  the  jury  or  prejudice 
the  defendant. 

2.  In  an  action  against  a  railroad  for  injuries  received  by  plaintifTata 

railroad  crossing  it  appeared  that^here  were  in  the  neighborhooti 
of  the  crossing  a  factory  and  a  foundry  both  making  a  noie«  like 
a  running  train.  Defendant  asked  the  Court  to  instruct  the  juri% 
on  an  issue  as  to  contributory  negligence,  "  that  if  the  cars  on  the 
track  cut  off  plaintiff's  vision,  and  the  noise  of  the  factorj'  and 
machine-shop  drowned  other  noises,  it  was  the  duty  of  plaintiff 
to  use  lier  sense  of  hearing  all  the  more  cautiously,  aiui  if  shf 
faile<l  to  use  greater  than  ordinary  caution  the  answer  should  be, 
'  Yes.'  "  It  was  not  error  to  substitute  for  the  wonis  *'  the  answer 
to  the  second  issue  should  be,  *  Yes,' "  the  words  *Vit  would  In* 
negligence." 

:{.  Where  a  railroad  company  kept  cars  standing  on  side-tracks  nwr  a 
street  crossing  where  plaintiff  was  injured,  an  instniction  to  the 
jury,  in  an  action  for  damages,  that  **  defendant  had  the  ripht  to 
leave  its  cars  standing  on  the  track  pn)vided  it  kept  open  a  suffi- 
cient pa.-sway,"  was  as  favorable  to  defendant  as  it  was  entitltni  to. 
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4.  When*,  in  an  action  for  damans  for  an  injury  received  at  a  niilroad 
croesing,  plaintiff  testified  that  she  **held  up  very  slow"  as  she 
wa*  driving  across,  and,  hearing  no  bell,  which  she  had  heard  the 
day  before  while  at  the  crossing,  notwithstanding  the  noise  of  the 
factories  on  each  side  of  the  street,  concluded  that  no  engine  was 
approaching,  and  drove  on:  Heldj  that  it  was  not  necessary  for  her 
to  get  out  of  the  buggy  and  go  beyond  the  cars  to  look  up  and  down 
the  track,  or  to  stop  and  listen  for  an  approaching  engine  when  no 
signal  was  given  of  its  approach. 

0.  Where  the  substance  of  an  instruction  prayed  for  has  already  been 
given  in  response  to  another  request,  it  is  unnecessary  to  repeat  it. 

H.  A  prayer  for  instruction  embracing  a  general  proposition  fiilly  covered 
in  instmctions  already  given  was  properly  refused. 

7.  Requests  for  instructions  that  "the  evidence  shows  that  plaintiff^s 
injury  was  caused  by  her  own  negligence,"  and  that  if  the  jurj' 
l)elieve  the  evidence  plaintiff  "did  not  use  reasonable  care  in 
crossing  the  railroad,  and  thereby  contributed  by  her  own  negli- 
gence to  her  injury,"  were  properly  refused. 

s.  Where  the  jur>-  had  been  instructed  as  to  the  duty  of  a  plaintiff,  in  a 
suit  for  damag(^s  for  an  injury,  to  use  reasonable  and  proper  care 
for  her  recovery,  in  such  manner  as  to  indicate  that  otherwise  she 
could  not  recover  damages  at  ally  the  defendant  cannot  complain  of 
a  refusal  of  an  instruction  that,  if  she  did  not  use  such  care,  she 
could  onlv  recover  for  such  loss  of  time  and  medical  bills  as  would 
reasonably  result  under  proper  treatment. 

!K  Where,  in  an  action  for  injuries  caused  by  negligence  of  defendant, 
it  ap|)eared  that  plaintiff  was  herself  a  practicing  physician,  and 
immediately  after  the  accident  went  to  see  a  patient,  that  she  had 
not  been  kept  at  home  nor  carried  her  ann  in  a  sling,  but  con- 
tinued to  practice  her  profession  as  a  pliysician  and  to  drive  with 
her  injured  hand,  it  was  not  error  to  refuse  a  si)ecial  instruction 
"that  plaintiff  did  not  use  the  proper  means  for  restoring  herself 
to  health,"  and  could  not  recover  for  the  injury  caused  by  her  own 
neglect,  when  the  (piestion  of  such  neglect  had  already  been  left 
to  the  jur>'  under  a  proi>er  charge. 

Civil  action,  tried  at  Fall  Term,  181)2,  of  the  Superior 
Court  of  MECKLEXBL'iKi  Couutv,  before  Graves,  J.,  and  a 
jury. 

The  plaintiff  alleged  that  in  attempting  to  cross  defend- 
ant's railroad  at  the  crossing  at  Fifth  street  in  Charlotte, 
46— Vol.  112 
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with  her  hoi*se  and  buggy,  she  was  carelessly  and  negli- 
gently run  into  by  defendant's  shifting  engine,  and  that 
she  was  injured  in  her  person  and  property — her  buggy 
broken,  her  horse  frightened  and  thereby  rendered  less 
easily  manageable,  and  her  shoulder  bruised,  causing  a 
])ennanent  injury  to  her  right  arm — and  claimed  $1,900 
damages. 

Defendant  denied  that  plaintiff's  injuries  were  causd 
by  its  engine,  and  charged  plaintiff  with  a  failure  to  exer- 
cise ordinary  care  in  attempting  to  make  the  crossing. 

The  following  issues  were  submitted: 

1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant,  as  alleged  in  the  complaint? 

2.  Did  the  plaintiff  contribute  to  her  injury  by  her  own 
negligence? 

'I.  What  damage  did  plaintiff  sustain? 

Plaintiff's  counsel  agreed  after  the  pleadings  were  read 
that  she  was  entitled  to  compensatory  damages  only. 

Plaintiff  in  her  own  behalf  testified  that  she  was  a  regu- 
larly licensed  physician  engaged  in  the  practice  of  her 
l)rofession.  ''  On  the  17th  April,  1891,  on  my  way  to  vij^it 
a  patient,  I  attempted  to  cross  defendant's  railroad  at  the 
Fifth  street  crossing;  it  was  about  5  p.  m. ;  I  was  driving 
my  horse  and  buggy  and  had  in  the  buggy  with  me  a 
colored  boy  eight  or  ten  years  old;  before  crossing  track  I 
l)ulled  up  my  hoi*se  to  hear  if  there  was  any  approaching 
train;  there  were  box  cars  on  one  of  the  tracks  on  both 
sides  of  the  street;  this  was  on  the  first  track  and  an  engine 
standing  to  the  left;  these  were  all  stationary;  I  heard  no 
bell  ring;  I  did  no^  see  the  engine  that  struck  me  until  it 
was  within  a  few  feet  of  me;  the  engine  was  running  back- 
ward towards  Trade  street,  which  was  the  next  street  to  ray 
left  as  I  crossed;  it  was  pushing  the  tender,  and  it  was  the 
tender  which  struck  my  buggy;  I  was  sitting  on  the  right 
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side  of  the  buggy ;  the  buggy  was  struck — one  wheel  was 
broken  and  the  other  wheel  ruined;  the  horse  fell,  but  soon 
got  up  and  ran ;  I  was  thrown  first  up  against  the  side  of  the 
buggy,  striking  ray  shoulder  against  one  of  the  upright  pieces 
or  bows  which  hold  up  the  toj)  of  the  buggy;  I  then  fell 
down  into  the  foot  of  the  buggy;  I  held  on  to  the  lines  and 
stopped  the  horse  in  some  fifty  or  seventy-five  feet;  the  fall 
against  the  top  bruised  my  right  arm  near  the  shoulder 
and  the  fall  into  the  front  bruised  my  left  side  slightly; 
my  arm  was  hurt;  I  did  not  feel  the  pain  for  half  an  hour; 
then  I  felt  pain  in  my  shoulder;  I  went  on  from  the  place 
where  the  buggy  was  stricken  to  visit  my  i^atient,  a  sick 
child ;  when  I  got  home  I  had  a  nerv^ous  shock ;  there  was 
a  dull,  aching  pain  in  my  shoulder,  which  has  continued 
ever  since.  The  railroad  is  accustomed  to  ring  the  bell  at 
the  crossings." 

On  cross-examination  she  testified :  '^I  do  not  sav  I  came 
to  a  full  stop;  I  held  up  very  slow;  I  had  crossed  there  the 
evening  before  and  that  morning;  Hfth  street  is  open 
beyond  this  crossing;  this  was  the  railroad  yard;  there 
were  several  tracks  there;  I  was  familiar  with  the  Trade 
street  crossing ;  there  are  gates  there  which  are  lowered  when 
there  is  danger  and  raised  when  there  is  none ;  Oates'  factory 
is  on  one  side  and  Wilkes'  foundry  and  machine-shop  on 
the  other  side  of  Fifth  street  at  this  crossing;  both  the  fac- 
tory and  foundry  were  running  and  making  a  noise;  I  heard 
the  bell  at  the  same  place  the  evening  before,  when  the  fac- 
tory and  foundry  were  both  running.  Dr.  Meisenheimer 
and  my  father,  who  is  also  a  physician,  were  called  in  that 
^ame  evening  and  examined  me;  I  have  been  examined 
since  I  brought  suit  by  Drs.  Meisenheimer,  (}raham  and 
Brevard — once  last  February  and  once  a  week  or  so  ago  by 
I)rs.  Meisenheimer  and  Brevard;  Dr.  (iraham  was  out  of 
the  city  the  last  time;  they  examined  me  for  the  purpose  of 
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ascertaining  the  extent  of  my  present  condition  so  ai?  to  be 
able  to  testify.  I  went  to  see  my  patient  immediately;  I 
have  not  been  kept  in  the  house  and  never  carried  my  arm 
in  a  sling;  I  did  not  stop  from  my  profession;  used  my  arm 
as  little  as  possible;  I  drive  the  same  horse  yet;  drive  with 
my  right  hand — the  one  that  was  hurt." 

One  Bostwick,  witness  for  the  plaintiff,  testified:  "I  was 
sitting  in  my  door — could  see  the  crossing  from  it;  saw  Dr. 
Alexander  rein  up  as  if  to  look  and  listen;  then  she  drove 
across;  I  did  not  hear  any  bell  or  warning  given  by  the 
engine;  there  is  a  slight  up  grade  from  a  point  about  one 
hundred  yards  up  the  track  to  Fifth  street;  the  engine  was 
rolling  slowly,  w' ithout  steam  up,  to  within  a  few  yard-s  of 
the  crossing,  and  then  steam  was  put  on  and  the  speed 
increased  to  six  or  eight  miles  an  hour;  I  examined  the 
I)lace  a  short  time  afterwards;  she  could  not  have  seen  the 
approaching  engine." 

Dr.  J.  B.  Alexander,  for  plaintiff:  "I  am  a  physician: 
am  in  the  drug  business;  the  plaintiff  is  my  daughter:  I 
did  not  see  my  daughter,  the  plaintiff,  until  I  got  home: 
her  arm  was  bruised  and  discolored ;  I  sent  for  Dr.  Meisen- 
heinier ;  we  could  not  tell  much  about  the  injury ;  ithasgrad- 
ually  grown  worse ;  the  action  of  the  arm  is  greatly  impaired; 
the  shoulder  is  lower  than  the  other;  the  shoulder-blade  is 
dislocated  and  there  is  a  slight  curvature  of  the  spine;  all 
of  it  is  the  result  of  the  blow — at  least  I  know  of  no  other 
cause." 

Dr.  Meisenheimer,  for  plaintiff,  testilled :  '*  I  examined  the 
arm  that  dav  or  the  next  and  found  it  blue  from  the  blow; 
discolored  on  outside;  I  found  no  crepitation;  she  com- 
plained of  pain ;  I  saw  the  arm  again  last  February  with 
Drs.  Graham  and  Brevard ;  I  found  crepitation  then,  a 
creaking  sound ;  I  examined  it  again  a  short  time  ago  and 
found  the  crei)itation  increased,  the  shoulder-blade  drawn 
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around  one  inch  further  than  the  other;  I  think  the  injury 
was  caused  hy  the  blow ;  in  my  opinion  it  will  be  a  per- 
manent injury." 

On  cross-examination  witness  stated:  **The  scapula  or 
.shoulder-blade  is  drawn  around  by  contracting  muscles; 
I  do  not  think  driving  could  pull  the  shoulder  blade 
around ;  I  think  probably  it  will  be  permanent ;  I  do  not 
think  there  was  a  rupture  of  the  ligament;  it  is  possible  it 
might  have  been  overlooked ;  rest  is  good  ibr  all  joint 
troubles;  it  is  the  proper  treatment. '^ 

Dr.  Brevard,  for  plaintiff,  testified:  '*I  examined  plain- 
tiff's arm  last;spring,  with  l)rs.  Meisenheimer  and  Graham ; 
found  crepitation  in  shoulder  joint;  some  depression  of  the 
shoulder;  I  incline  to  think  the  injury  is  permanent;  the 
bone  has  been  jammed  into  the  socket  and  injured  ;  on 
second  examination  a  short  time  ago  with  same  doctors  I 
found  the  scapula  moved  forward  about  one  inch ;  the 
injury  w^as  from  the  blow  on  the  shoulder ;  it  would  lessen 
the  strength  of  the  arm  and  render  it  less  able  to  bear  con- 
tinued exertion,  and  is  a  great  injury  to  a  physician ;  rest 
is  the  proper  treatment  for  injury  to  joints;  it  would  have 
heen  better  to  have  kept  it  in  a  sling;  any  exertion  of  that 
arm  and  the  muscles  would  tire  and  irritate  the  injured 
part;  driving  would  be  bad  for  it;  rest  is  the  proi)er  treat- 
ment of  injured  joints,  so  far  as  I  know ;  I  should  prescribe 
rest  for  it  now." 

Plaintiff  then  introduced  the  town  ordinance  limiting 
the  speed  of  engines  running  through  the  city  to  four  miles 
and  re(juiring  them  to  ring  bell  at  crossings,  and  prohi])it- 
ing  the  blowing  of  the  whistle. 

Plaintiff  rested. 

Defendant  offered  J.  W.  Keeter,  who  swore  that  he  was 
running  the  engine;  that  he  was  what  is  known  as  a 
"hostler"  in  the  yard  of  defendant;  that  he  was  running 
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five  or  six  miles  an  hour  and  not  ringing  the  bell  because 
the  bell  rope  was  on  the  fireman's  side  and  he  could  uot 
reach  it;  that  his  helper  or  fireman  was  riding  in  frout 
on  the  tender;  was  there  for  the  purpose  of  changiugthe 
switch  just  below  Fifth  street  so  as  to  let  the  engine  go 
over  without  injury,  and  to  look  out  for  people  on  the  track 
or  attempting  to  cross  it;  that  he  had  been  letting  his 
engine  roll  so  as  to  stop  at  Fifth  street  and  allow  the  helper 
to  get  down  and  change  the  switch,  but  just  before  reach- 
ing Fifth  street  he  discovered  that  the  switch  had  been 
changed  by  some  one  and  was  in  proper  condition  to  let 
him  through ;  that  the  engine  did  not  have  way  enough 
on  it;  was  not  running  fast  enough  to  carry  him  over  the 
street,  and  he  had  just  reached  up  to  put  on  steam  when 
he  saw  the  buggy ;  could  not  say  whether  he  put  on  any 
steam  or  not;  did  everything  he  could  to  stop  when  he  saw 
the  buggy  only  a  few  feet  from  the  tender,  but  could  not, 
and  rolled  on  some  twentv  or  thirtv  feet  across  the  street; 
the  helper,  Nelson,  got  oft'  immediately  and  went  to  plain- 
tift",  but  witness  could  not  go  at  once,  until  he  could  secure 
his  engine,  wliich  was  on  the  main  line;  as  soon  as  he 
could  do  this  he  saw^  from  the  fireman's  window  that  plain- 
tiff* was  leaving ;  there  are  four  tracks  across  the  street  there; 
in  going  in  the  direction  the  plaintiff^  was  traveling  the 
first  track  you  crossed  was  the  Gates  spur  track  ;  no  cars  on 
it;  the  next  was  a  side-track,  called  the  factory  track:  on 
this  track  there  were  box  cars  standing  on  the  right  side  of 
the  street  and  an  engine  standing  headed  toward  the  street, 
on  the  left  side  ;  I  was  running  on  the  next  track,  which  is 
the  main  line,  and  beyond  me  was  the  fourth  track,  a  side 
track  known  as  the  cemeterv  track." 

In  proper  time  and  in  writing  the  defendant  asked  special 
instructions,  some  of  which  were  refused  and  some  were 
given  in  the  very  words  of  the  prayer.     Some  were  refused 


FEBRUARY  TERM,  1893.  727 


Alexandbr  t\  Railroad. 


and  not  given  in  the  very  words  asked  for,  but  were  given 
as  the  opinion  of  the  Court  in  the  general  instructions  given 
in  the  written  charge. 

The  first  prayer  was  given,  and  no  exception  is  made  to 
that. 

The  second  prayer  was:  "If  thephiintifT,  by  the  exercise 
of  her  senses,  could  have  heard  the  approaching  engine  and 
failed  to  do  so,  and  her  injury  was  caused  thereby,  it  was 
negligence  on  her  part,  and  the  answer  to  the  second  prayer 
should  be,  '  Yes/  "  The  Court,  being  of  opinion  that  defend- 
ant had  no  right  to  have  the  legal  proposition  embraced  in 
the  prayer,  gave  the  instruction  as  asked  for,  down  to  and 
including  the  words  ''negligence  on  her  part,"  and  refused 
to  add  the  remaining  words,  ''and  your  answer  to  tlic  sec- 
ond issue  should  be,  '  Yes.'  " 

Defendant  excepted  because  the  whole  prayer  was  not 
given,  because  the  words  were  omitted,  "and  your  answer 
to  the  second  issue  should  be,  '  Yes.'  " 

The  third  prayer  was:  "The  defendant  had  a  right  to 
leave  its  cars  on  its  side-track,  and  if  this  was  the  cause  of 
the  injury  the  answer  to  the  first  issue  should  be,  '  No.'  " 

The  Court  refused  to  give  the  instruction  thus  asked  for, 
and  said  defendant  had  the  right  to  use  its  track  across  the 
public  highway  and  to  leave  its  cars  standing  on  the  track, 
provided  it  kept  open  a  sufficient  passway. 

To  this  the  defendant  excepted. 

The  Court,  in  answer  to  the  prayer  of  defendant  for 
instruction  number  one,  had  given  in  the  words  of  the 
request  this  instruction:  "The  burden  is  on  the  plaintiff  to 
show  that  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  her  injurv,  and  unless  she  shows  this  bv  a 
prepoiulerance  of  the  evidenco  the  au.swer  to  the  firsst  issue 
should  be,  'No.'" 
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The  fourth  prayer  for  instruction  is  as  follows:  ** The  fast 
running  of  the  defendant's  engine  and  its  failure  to  riug 
the  bell,  and  any  other  negligence  it  may  have  been  guilty 
of,  did  not  relieve  the  plaintiff  from  taking  the  ordinary 
precaution  for  her  own  safety,  and  if  her  negligence  was 
the  proximate  cause  of  her  injury  the  answer  to  the  seooiid 
prayer  should  be,  ^  Yes.'  " 

This  instruction  was  not  given  entire  as  asked  for,  but  ii 
was  given  down  to  and  including  '*the  proximate  cause  of 
her  injury,"  and  the  Court  added  "she  can  not  recover," 
and  omitted  the  words  **the  answer  to  the  second  prayer 
should  be,  ^Yes.^" 

To  this  defendant  excepted. 

Th?  fifth  instruction  asked  for  was:  *'If  plaintiff  heard, 
or  could,  by  reasonable  diligence,  liave  heard  the  approach- 
ing train,  and  attempted  to  cross  bi^forc  it  reached  the 
crossing,  and  her  injury  was  the  result  of  her  miscalcula- 
tion, the  answer  to  the  .second  prayer  should  be,  *  Yes.' " 

This  j)rayer  was  given  as  prayed  for  down  to  and  includ- 
ing the  word  ** miscalculation,*'  and  the  Court  added,  *'?^he 
could  not  recover,"  and  declined  to  give  *' the  answer  to  the 
second  issue  should  be,  *  Yes.' " 

To  this  the  defendant  excepted. 

The  sixth  instruction  asked  for  was:  "If  the  cars  on  the 
track  cut  oft*  the  plaintiff's  vision,  and  the  noise  of  the  fac- 
tory and  machine-shop  drowned  other  noises,  it  was  the 
duty  of  the  plaintiff  to  use  her  sense  of  hearing  all  the  more 
cautiously,  and  if  she  failed  to  use  greater  than  onlinary 
caution  the  answer  to  the  second  issue  should  be,  *  Ye^.' 

The  Court  gave  the  instruction  asked  for  in  the  very 
words  down  to  and  including  the  word  "aiution,"  and 
added  "it  would  be  negligence,"  and  refused  to  give  the 
words  "the  answer  to  the  second  issue  should  be,  '  Yes.' 

And  to  this  the  defendant  excepted. 
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The  seventh  instruction  asked  for  was  as  follows :  '*  Un- 
der the  circumstances  of  this  case,  as  shown  by  the  evi- 
dence, it  was  the  duty  of  the  plaintiff  to  get  out  of  her 
buggy  and  go  to  a  point  past  the  cars  of  the  side-track, 
where  she  could  see  up  and  down  the  tracks,  and  if  she 
failed  to  do  this,  and  such  failure  was  the  cause  of  her 
injury,  the  answer  to  the  second  issue  should  be,  '  Yes.' " 

This  Wcis  refused,  and  defendant  excepted. 

The  defendant  asked  for  instruction  numbered  7a,  as 
follows:  "Under  the  circumstances  of  this  case,  as  shown 
by  the  evidence,  it  was  the  duty  of  the  plaintiff  to  stop  to 
look  and  listen,  and  if  she  failed  to  do  so,  and  her  injury 
was  caused  tliereby,  this  was  contributory  negligence,  and 
the  answer  to  the  second  issue  should  be,  *  Yes.'  "  The  Court, 
being  of  opinion  that  this  had  been,  in  substance,  already 
given,  refused  it. 

And  to  this  the  defendant  excepted. 

The  defendant  asked  for  instruction  numbered  eight,  as 
follows:  '*The  fact  that  the  plaintiff  is  a  woman  makes  no 
difference.  The  degree  of  care  she  was  required  to  use  was 
that  which  a  man  should  have  used,  and  if  a  man,  in  the 
possession  of  his  senses,  could,  in  her  situation,  have 
avoided  the  accident  bv  the  use  of  reasonable  care,  the 
answer  to  the  second  issue  should  be,  'Yes.'" 

The  Court  had  instructed  the  jury:  **It  makes  no  differ- 
ence in  applying  the  law  that  the  plaintiff  is  a  woman. 
She  is  under,  in  respect  to  this  case,  the  same  rules  as  a 
man." 

The  Court  refused  the  instruction  in  the  words  of  the 
prayer,  and  defendant  excepted. 

The  ninth  instruction  asked  for  was  in  these  words;  "If 
a  man,  in  possession  of  his  senses,  could  by  reasonable  care 
have  heard  or  seen  the  approaching  engine,  the  plaintiff  is 
presumed  to  have  seen  or  heard  it." 
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The  tenth  prayer  was  as  follows:  *' The  evideuce  shows 
that  plaintiff's  injury  was  caused  by  her  own  negligence,  and 
the  answer  to  the  second  issue  should  be,  '  Yes.'*^ 

Both  the  foregoing  prayers  were  refused,  and  the  defend- 
ant excepted. 

The  defendant  asked  for  instruction  lOa,  as  follows:  ''It 
was  the  duty  of  the  plaintiff  to  use  the  proper  means  for 
her  recovery  from  anv  injury  she  sustained  by  the  accident, 
and  if  she  failed  to  do  so  she  can  only  recoyer  for  such 
injury,  loss  of  time  and  medical  bills  as  would  reasonably 
flow  from  the  injury  with  proper  treatment." 

This  prayer  was  refused  in  the  words  asked,  and  the 
Court  in  response  gaye  the  instructions  set  out  in  the  charge, 
and  to  this  defendant  excepted. 

The  defendant  further  asked  instruction  number  11,  as 
follows:  "Phiintiff  cannot  recover  anything  on  account  of 
any  increased  damages  or  injury  to  herself,  caused  by  her 
own  neglect  and  failure  to  adopt  a  reasonably  proper  treat- 
ment of  herself."  (His  Honor  states,  *'My  recollection  is 
that  charge  was  given.  I  find  on  examining  the  prayers 
presented  by  defendant  that  I  mavked  on  the  margin  oppo- 
site each  prayer,  'given,'  if  I  intended  to  give,  and  *  refused/ 
if  not  to  be  given.  I  did  not  make  any  mark  on  the  mar- 
gin opposite  this  prayer"). 

Number  twelve  prayer  for  instruction  was :  **  If  the  jury 
believe  the  evidence  of  the  plaintiff  herself  she  did  not 
use  reasonable  care  in  crossing  the  railroad  and  thereby 
contributed  by  her  own  negligence  to  her  injury,  and  the 
answer  to  the  second  issue  should  be  *  Yes.'  " 

Number  tliirteen  prayer  was  as  follows:  **If  thejun' 
believe  the  evidence  plaintiff  did  not  use  the  proper  n}ean^ 
for  restoring  herself  to  health,  and  she  can  therefore  recover 
nothing  for  any  injury  caused  by  her  own  neglect." 


FEBRUARY  TERM,  1893.  731 


Alexander  r.  Railroad. 

Both  the  foregoing  prayers  were  refused,  and  the  defend- 
ant excepted. 

The  jury  found  all  the  issues  in  favor  of  the  plaintiff 
and  assessed  damages  $1,500,  and  after  refusing  motions  to 
set  aside  the  verdict  as  being  against  the  weight  of  the 
evidence  and  as  awarding  excessive  damages,  and  for  a 
new  trial,  the  Court  gave  judgment  for  the  plaintiff,  and 
defendant  appealed. 

Messi's.  Jones  &  Tilleti,  for  plaintiff. 

Messrs.  G.  F.  Bason  and  D.  Schcnck,  for  defendant  (appel- 
lant). 

MacRae,  J. :  It  was  admitted  on  the  trial  that  the  defend- 
ant had  been  negligent.  The  contention  was  principally 
upon  the  second  issue,  which  involved  the  question  of  con- 
tributory negligence.  As  .stated  in  defendant's  brief,  '*The 
only  question,  then,  is  were  the  instructions  warranted  by 
the  evidence,  and,  if  so,  were  they  substantially  given  in 
the  charge?"  There  seems  to  be  no  error  in  the  charge 
unless  there  was  a  failure  on  the  part  of  his  Honor  to  give 
some  instruction  which  defendant  requested,  and  to  which 
it  was  entitled;  we  will,  therefore,  examine  the  prayers  for 
instruction  with  the  responses  and  exceptions  thereto  in 
connection  with  the  general  cliarge. 

The  second  prayer  was  given  with  the  exception  of  the 
last  clause  thereof,  which  was,  '^and  the  answer  to  the  sec- 
ond prayer  (evidently  meaning  issue)  should  be,  *  Yes.' "  We 
do  not  appreciate  the  reasons  of  his  Honor  for  refusing  to 
^ive  this  portion  of  the  instruction,  as  it  was  the  corollary 
of  the  proposition  laid  down  and  was  entirely  proper  to 
have  been  given.  But  we  must  presume  that  the  jury  were 
intelligent  enough  to  understand  plain  language :  the 
question  was  whether  the  plaintiff  contributed  to  tlie  injury 
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by  her  own  ne^li^ciice;  the  instruction  was:  **If  the  plain- 
tiff, by  the  exercise  of  her  senses,  couki  Imve  heard  the 
approaching  engine  and  failed  to  do  so,  and  her  injury  was 
caused  thereby,  it  was  negligence  on  her  part.''  While  it 
was  proper  to  add  the  conclusion  asked  for,  it  was  not  nec- 
essary, as  to  the  mind  of  any  man  of  ordinary  comprehen- 
sion it  followed  as  of  course.  We  cannot  see  that  the  fail- 
ure to  give  it  was  calculated  to  mislead  the  jury  or  iu  any 
manner  prejudice  the  defendant. 

The  sixth  prayer  for  instruction  was  responded  to  in  the 
same  manner,  the  concluding  portion  being  omitted  and 
the  w^ords  ''it  would  be  negligence *'  substituted.  And 
what  we  have  said  with  regard  to  the  response  to  the  second 
prayer  will  aj^ply  with  e(jual  force  to  the  sixth.  In  the 
same  connection  we  will  consider  the  fourth  and  fifth  prayers 
with  the  responses  thereto  of  his  Honor.  The  instructions 
were  given  in  the  words  of  the  prayers  except  as  to  the 
conclusions,  *'that  the  answer  to  the  second  issue  should  l>e. 
'Yes,'*'  for  which  his  Honor  substituted  the  words  *'she 
cannot  recover."  It  is  true  that  this  Court  has  repeatedly 
held  that  it  is  not  error  in  the  trial  Judge  to  refuse  an 
instruction  uj)on  an  issue  directed  to  the  ascertainment  of 
a  fact  that  in  a  certain  event  the  plaintiff  is  not  entitled  to 
recover.  McDonald  v.  Carson j  94  N.  C,  497;  Farrell  v. 
Railroad  102  N.  C,  ;J90;  Bakei^  v.  Brem.  im  N.  C,  72. 
We  reiterate  the  expressions  heretofore  used  upon  thi^ 
subject,  but  it  by  no  means  follows  when  the  instruction 
has  been  given  in  the  words  of  the  prayer  upon  the  faet^' 
involved  that  because  the  conclusion  is  in  this  objectiona- 
l)le  form  there  is  such  error  as  will  entitle  the  defendant  to 
a  new  trial.  There  is  no  complication  in  this  case  which 
would  juake  it  likely  that  the  jury  could  be  confused  by 
this  instruction.  It  could  bear  no  other  construction  than 
that  if  thev  found  the  facts  as  stated  there  was  contributory 
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negligence  on  the  part  of  the  plaintiff.  The  instruction  as 
requested  is  in  the  approved  formula,  but  unless  the  jury 
have  been  misled,  or  it  was  calculated  to  mislead  them,  no 
harm  could  have  come  to  defendant.  We  c/innot  see  how 
any  intelligent  mind  could  hesitate  in  reaching  a  right 
understanding  of  the  charge  in  this  respect. 

We  consider  the  instruction  given  in  answer  to  the  third 
l)rayer  as  fully  as  strong  as  the  defendant  was  entitled  to. 
It  was  in  evidence  that  the  accident  occurred  at  the  cross- 
ing of  a  public  highway.  It  may  be  questionable  whether 
the  defendant  had  the  right  to  leave  its  cars,  except  for 
necessary  delays  in  crossing,  upon  it  at  all.  Certainly  it 
was  its  duty  to  have  left  open  a  sufficient  passway  for  the 
public.     Harrell  v.  Railroad,  110  N.  C,  215. 

It  is  contended  under  the  seventh  and  7a  prayers  that 
the  duty  of  the  plaintiff  under  the  circumstances  of  this 
case  was  to  have  got  out  of  the  buggy  and  gone  to  a  point 
bevond  the  cars  on  the  side-track  where  slie  could  have 
.seen  up  and  down  the  track,  or  at  least  to  have  stopped  to 
look  and  listen  for  an  approaching  engine  or  train. 

His  Honor  announced  the  general  principle  in  that  part 
of  his  charge  which  immediately  precedes  the  first  exce})- 
tiou,  and  in  that  part  which  is  covered  by  the  first  and 
second  excei)tions  applied  it  to  this  case.  The  general 
principle  was  that  she  had  the  right  to  use  the  public  street 
across  the  railroad  track  of  defendant,  but  she  did  not 
have  the  right  to  carelessly  undertiike  to  pass  immediately 
before  a  moving  engine,  if  she  could,  by  taking  reasonable 
precaution,  have  known  of  its  approach.  The  ajjplication 
seems  to  have  been  fairlv  made.  Altlioui2:li  no  testimonv  is 
reported  to  us  that  would  warrant  the  incjuiry  whether  she 
was  motioned  to  by  the  helper  on  the  engine  and  told  to 
hold  up,  yet  the  whole  of  that  i)art  of  the  charge  just 
referred  to  was  full  and  presented  the  questions  of  negli- 
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gence  or  care,  and  we  see  nothing  in  it  of  whicli  the  defend- 
ant can  justly  complain.  AVe  cannot  hold  with  the 
defendant  that  it  was  necessary  for  the  plaintiff  to  do  more 
than  to  check  up  slowly  and  look  and  listen,  and  endeavor 
to  ascertain  whether  there  was  an  approaching  engine. 
The  public  knew,  the  ordinance  required,  that  the  approach 
of  an  engine  sliould  be  heralded  by  tlie  signal  of  the  bell. 
According  to  the  testimony  of  defendant's  witness  this 
necessary  precaution  was  omitted.  -And  if  the  plaintiff's 
testimony  was  believed  she  did  **hold  up  slow,'*  and'hear- 
ing  no  bell,  which  she  had  heard  on  the  evening  previous 
notwithstanding  the  noise  of  the  machinery  on  each  side 
of  her,  conclude<l  there  was  no  engine  approaching  and 
drove  on.     Hinlde  v.  liailroady  109  N.  ('.,  472. 

The  eighth  i)rayer  was  not  given  in  full,  but  that  portion  | 
which  was  not  given  had  already  in  substance  been  given  j 
in  the  instructions  in  response  to  the  second  prayer.  Where  j 
the  instruction  has  once  been  given,  it  is  not  ordinarily 
incumbent  upon  the  Judge  to  repeat  it ;  and  there  is  scarcely 
a  volume  of  our  Reports  in  the  past  ten  years  which  has 
not  declared  that  the  instruction  need  not  be  in  the  words 
of  the  prayer  if  there  is  a  substantial  compliance  therewith. 

The  ninth  prayer  was  a  general  proposition  which  was 
fully  covered  in  the  instructions  given.  The  tenth  and 
twelfth  were  j)roi)erly  refused,  and  the  issue  as  to  contribu- 
tory negligence  left  to  the  jury. 

If  we  take  it  that  the  eleventh  prayer  was  not  given,  his 
Honor  not  being  able  to  say  distinctly,  from  his  notes  or 
recollection,  that  it  was  given,  we  do  not  think  the  defend- 
ant had  cause  of  complaint,  for  his  Honor  had  already 
instructed  the  jury  as  to  the  duty  of  the  plaintiff  to  use 
reasonable  and  proper  care  for  her  recovery  in  such  man- 
ner as  to  indicate  that  unless  such  care  was  taken  the  plain- 
tiff could  not  recover  at  all,  thus  going  further  than  the 
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defendant  asked.     And  this  applies  to  the  prayer  marked 

*aoa." 

Upon  the  thirteenth  and  last  prayer  the  testimony  was 
that  the  plaintiff  was  herself  a  practicing  physician ;  that 
she  did  not  feel  the  pain  until  about  half  an  hour  after  the 
accident;  that  she  went  on  to  see  her  patient,  and  when  she 
got  home  she  had  a  nervous  shock,  and  her  father,  who 
was  also  a  physician,  and  Dr.  Meisenheimer  were  called  in 
the  same  evening;  that  she  had  not  been  kept  in  the  house 
iior  had  she  carried  her  arm  in  a  sling;  that  she  continued 
to  practice  her  profession  and  to  drive  with  her  right  hand, 
the  one  that  was  hurt.  It  was  also  in  evidence  that  it  would 
have  been  proper  treatment  for  her  to  have  carried  her  arm 
in  a  sling  and  to  have  rested.  There  was  also  evidence  as 
to  the  character  of  the  injury. 

We  think  his  Honor  properly  left  the  question  to  the  jurj' 
under  appropriate  instructions,  and  when  we  advert  to  that 
part  of  the  charge  which  bore  upon  this  point,  and  which 
we  think  was  warranted  by  the  testimony,  we  think  it  was 
not  error  to  refuse  the  thirteenth  praver.  Patterson's  Rv. 
Accident  Law,  sec.  397. 

Upon  the  whole,  we  conclude  that  the  case  has  been  fairly 
and  intelligently  tried ;  that  the  failure  to  give  the  conclu- 
sions asked  in  several  prayers  and  the  phrases  substituted 
therefor,  while  in  those  in  which  his  Honor  used  the  words 
*'she  cannot  recover''  it  is  objectionable,  were  not  calcu- 
lated to  and  did  not  prejudice  defendant's  case. 

We  do  not  deem  it  necessary  to  cite  the  very  numerous 
authorities  on  the  subject  of  contributory  negligence,  ever 
increasing  in  volume.  The  general  doctrine  is  so  well 
established  that  the  only  labor  is  in  the  application  thereof 
to  the  case  presented.  There  is  no  error,  and  the  judg- 
ment is  .Vffirmed. 
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.1.  V.  COWEN  V.  T.  J.  WITHROW. 

UnretjiHteird  Deed — Constructive  Notice — Purchaser  at  Exccu- 

tion  ISale. 

The  proviso  to  i^et'tion  1,  ch.  147,  Acts  of  1885  ("Connor's  Act"),  that  no 
purchase  of  land  from  a  donor,  bargainor  or  lessor  shall  avail  or 
j)at«s  title  an  againnt  any  unrejnHtered  deed  executed  prior  to  I>eceni- 
ber  1,  188'),  where  there  is  constructive  or  actual  notice,  appliwas 
well  to  a  purchaser  of  land  at  an  execution  sale  with  actual  notice 
as  to  a  purchaser  from  the  **bar<jainor  or  lessor.** 

(.'lark,  J.,  dissents  nrgacnlo,  in  which  MacRae,  J.,  concurs. 

Petition  of  plaintiff  to  rehear  the  cause  decided  at  Sep- 
tember Term,  1891,  and  reported  in  109  N.  (\,  6:i6. 

MvHsrs.  Justice  ct  Justice^  for  petitioner. 
Mr.  J.  A.  Fornej/j  contra. 

SHP:iMn:Ri),  (J.  J.:  It  is  provided  by  section  1,  chapter 
147,  Acts  of  188o,  that  "No  conveyance  of  land  *  *  * 
shall  be  valid  to  pass  any  property  as  against  creditors  or 
purchasers  for  a  valuable  consideration  from  the  donor, 
bargainor  or  lessor,  but  from  the  registration  thereof." 
This  language  is  very  plain  as  to  purchasers,  and  their 
rights  attach  as  against  an  unregistered  deed  from  the  time 
of  their  purchase  and  the  execution  of  a  deed  to  them. 
As  to  cre<litors  the  intention  is  not  so  clear,  and  whether 
their  rights  attach  from  the  contracting  of  the  indebted- 
ness, the  docketing  of  a  judgment,  or  sale  under  execution, 
is  left  an  open  (juestion.  Assuming,  however,  that  iIh' 
creditor's  rights  as  against  an  unregistered  deed  attache<l 
from  the  docketing  of  a  judgment,  we  are  at  a  los.s  to  dis- 
cover any  reason  iV)r  exempting  him  from  the  proviso  of 
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the  act  and  placing  him  upon  a  higher  ground  as  to  con- 
structive or  actual  notice  than  that  occupied  by  a  purchaser 
for  value.  A  judgment  creditor  has  never  in  this  State 
been  regarded  in  the  light  of  a  purchaser  for  value,  and  it 
is  well  settled  that  even  a  purchaser  without  notice  at  an 
execution  sale  takes  the  land  subject  to  any  rights  or  equities 
that  might  have  been  asserted  against  the  judgment  debtor. 
Rollim  V.  Henry,  78  N.  ('.,  342.  Like  a  mortgagee,  where 
the  mortgage  is  made  to  secure  a  pre-existing  debt,  he  is 
"  not  out  of  pocket  one  cent,  and  stands  in  the  shoes  of  the 
debtor."     Southerland  v.  Fremont,  107  N.  C,  565. 

The  incongruity  of  the  supposed  distinction  is  well  illus- 
trated by  the  contention  in  this  case  that  the  purchaser  at 
the  execution  sale  is  unaffected  by  actual  notice  of  Mrs. 
Withrow's  claim  under  her  unregistered  deed,  w^hile  a 
purchaser  who  pays  out  his  money  and  takes  a  deed  from 
her  grantor  would,  under  similar  circumstances,  take  subject 
to  her  equitable  estate.  The  reasons  assigned  for  the  dis- 
tinction when  the  case  wuis  formerly  before  us  (109  N.  V.) 
arc  not,  upon  a  consideration,  deemed  satisfactory  to  us; 
and  indeed  it  is  clearly  intimated  that  they  have  no  appli- 
cation whatever  when  actual  notice  is  given. 

Thus  much  have  we  said  for  the  purpose  of  showing  that 
the  words  of  the  proviso  should  receive  a  liberal  construc- 
tion so  as  to  give  full  force  and  efiect  to  the  spirit  and  inten- 
tion of  the  act.  We  should  be  slow  to  adopt  such  a  strict 
and  narrow  construction  of  a  statute  as  reverses  the  respect- 
ive standing  of  creditors  and  purchasers  as  fixed  by  the 
entire  course  of  judicial  decision  in  this  State.  The  lan- 
guage should  be  very  clear  before  we  can  attribute  such  an 
intention  to  the  Legislature.  We  think  that  the  proviso 
was  intended  to  save  the  rights  of  the  holder  of  an  unreg- 
istered deed  against  these  undefined  creditors,  as  well  as 
against  purchasers  w4io  actually  paid  out  their  money  upon 
47— Vol.  112  - 


738  IN  THE  SUPREME  COURT. 


CowEN  r.  With  ROW. 


the  faith  of  their  purchase.  The  act  was  not  to  apply 
to  deeds,  etc.,  already  executed  until  the  1st  of  January, 
188(5,  nor  does  it  apply  to  deeds  executed  prior  to  the  1st  of 
December,  1885,  where  a  purchaser  from  the  grantor  of  an 
unregistered  deed  had  actual  or  constructive  notice  of  the 
same.  It  was  intended,  as  we  have  said,  to  save  the  rights 
of  the  equitable  owner  against  creditors  as  well  as  pur- 
chasers having  such  notice,  and,  as  we  have  remarked,  we 
can  see  no  reason  why  there  sliould  be  any  discriraimition 
between  them,  and  certainlv  none  in  favor  of  creilitors. 

It  is  insisted,  however,  that  this  intention  was  clearly  indi- 
cated by  the  language  of  the  proviso,  which  is  as  follows: 
**  Provided,  further,  that  no  purchase  from  any  such  donor, 
bargainor  or  lessor  shall  avail  or  pass  title  as  against  any 
unregistered  deed  executed  prior  to  the  1st  of  December, 
1885,"  where  there  is  constructive  or  actual  notice.  It  is 
urged  that,  notwithstanding  the  superior  rights  of  the 
equitable  owner  as  against  judgment  creditors,  whicii  have 
ever  been  recognized  and  enforced  by  our  Courts,  the  words 
** donor,  bargainor  and  lessor"  should,  in  order  to  defeat 
them,  be  construed  so  strictly  as  to  exclude  from  their 
meaning  one  who  purchases  land  at  an  execution  sale.  In 
other  words,  because  the  purchaser  acquires  his  title  throu{]:h 
the  instrumentality  of  the  Sherifl*\s  deed,  he  is  not  to  be 
deemed  a  purchaser  from  the  "donor,  bargainor  or  lessor," 
and  like  them  atfected  with  notice.  This  is  too  great  a 
refinement — 7mm  qui  haeret  m  lifera,  haeret  in  cortice — ^and 
should  not  be  permitted  to  defeat  a  clear,  equitable  right  of 
which  the  purchaser  has  acttial  notice. 

That  the  late  Chief  Justice  did  not  intend  that  such  an 
inequitable  result  should  follow  is  entireh^  clear  from  his 
reasoning,  as  well  as  his  plain  and  unmistakable  intimation. 
Whatever  he  mav  have  said  in  the  discussion  of  the  case,  it 
is  perfectly  manifest  that  he  never  contemplated  that  Mrs. 
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Withrow  should  be  deprived  of  her  land  if  the  purchaser 
had  actual  notice  of  her  claim. 

It  will  l>e  observed  that  most  of  the  opinion  is  directed 
apiinst  the  impolicy  of  applying  the  doctrine  of  construct- 
ive notice  by  possession  to  execution  sales,  but  as  to  actual 
notice  it  is  assumed  tliat  it  was  suflicient.  If  this  is  not  so, 
it  is  difficult  to  account  for  tlie  following  language :  ''  More- 
over persons  so  claiming  under  an  unregistered  deed  are 
charged  with  notice  of  docketed  judgments  against  the 
donor,  etc.,  under  whom  thev  claim;  thev  have  construct- 
ive  notice  of  the  Sheriff's  sale  of  land,  and  it  is  their  own 
laches  if  thev  fail  to  give  notice  at  the  sale  of  their  claim 
and  unregistered  deed."  8uch  is  the  just  and  ecjuitable 
view  as  to  the  effect  of  actual  notice  in  this  case  wdiich  the 
lamented  Chief  Justice  entertained,  and  this  was  so  evi- 
dently his  meaning  that  his  Honor  below  seems  to  have 
had  but  little  hesitation  in  acting  upon  it.  We  did  the 
same  upon  the  ai)peal  and  are  unable  to  see  any  reason  why 
the  judgment  should  be  disturbed. 

Xo  objection  was  made  to  the  introduction  of  the  deed 
to  Mrs.  Withrow  because  it  was  not  registered  within  five 
years.  Petition  Dismissed. 

('l.\kk,  J.,  dissenting:  One  of  the  most  beneficial  laws 
enacted  of  late  years  is  chapter  147,  Acts  of  1885,  commonly 
known  as  ''Connor's  Act,"  from  having  been  drawn  and 
introduced  in  the  (General  Assembly  by  Judge  Connor,  now 
of  the  Superior  Court  bench,  but  at  that  time  a  member  of 
the  State  Senate.  One  of  the  settled  rules  of  construction 
is  to  consider  the  mischief  to  be  remedied.  The  object  of 
the  act  is  thus  referred  to  by  Avekv,  J.,  in  Hughes  v.  Ilodfjeti, 
102  X.  C.  (on  p.  240):  *'It  has  been  repeatedly  declared 
to  he  sound  public  jmlicy  to  remove  every  obstacje  to  the 
ready    sale  of   real  estate  upon  the  market    in    order   to 
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benefit  eoniiiicrce  and  thereby  promote  general  prosperity. 
It  was  in  furtherance  of  this  object  that  our  General  Ass<ein- 
bly,  but  a  few  years  since,  so  altered  our  registration  laws 
that  persons  proposing  to  purcliase  could  be  well  advistni 
as  to  the  title  by  a  careful  inspection  of  the  public  reconls." 
This  was  not  the  case  till  the  adoption  of  this  act.    Till 
th(Mi,  while  counsel  investigating  the  title  to  land  for  an 
intending   j)urchaser,  could    assure    him    the   conveyance 
would  be  valid  against  any  unregistered  mortgages,  it  might 
be  wholly  invalidated  by  the  unexpected  production  of  an 
unregistered  deed.     To  remedy  this  the  Legislature  pn>- 
ceeded  to  place  unregistered  deeds  upon  exactly  the  same 
basis  as  unregistered  mortgages.     How  does  this  appear? 
In  the  most  unmistakable  manner.     The  Act  of  18So,  as  to 
unregistered  deeds,  is  copied  verbatim  from  the  act  in  force 
as    to    unregistere<l    mortgages,      lite    Code   §12o4.     It  is 
difticult  to  understand  how  the  same  words  in  the  two  acts 
can  be  construed  to  mean  differently.     There  is  one  excej>- 
tion  (Uily  in  the  Act  of  188').     There  is  no  exception  of  any 
kind  whatever  as  to  unregistered  deeds  executed  after  ht 
December,  188-').     As  to  deeds   executed  before  that  <late 
there  is  no  exception   except   as   to    ** purchasers  from  a 
donor,  bargainor  or  lessor"  when  the  person   holding  or 
claiming  under  the  unregistered  deed  is  in  actual  pos.'^^^sion 
of  sucli  land  at  the  time  of  the  purchase,  or  such  purchaser 
from  donor  or  l)argainor  has  notice  of  the  prior  unregistered 
deed.     As  already  j)ointed  out  by    the   opinion  of  Mkr- 
HiMox,  (\  J.,  when  this  case  was  here  first  (109  X.  C,  636). 
the  plaintitt'  did  not  come  within  the  exception,  for  he  was 
not  a  "purchaser  from  a  donor,  bargainor  or  lessor."    The 
plaintifi*  not  being  within  the  provmtj  the  statute  [)Iaces 
him  absolutely  on  the  footing  of  one  who  purchasers  at  an 
(Lvecution   sale   against   a    mortgagor   whose   mortgatje  is 
unreiristered  at  the  date  of  such  .sale  and  whose  title  as 
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j?ueh   purchaser  is  good    against   the    mortgage   executed 
before  hut  registered  after  the  sale. 

When  the  judgment  was  docketed  it  became  a  lien  in 
favor  of  the  creditor  on  the  debtor's  realty  {Tlie  Code,  §485), 
which  could  not  be  divested  by  the  subsequent  registration 
of  either  deed  or  mortgage  from  the  debtor.  By  such  dock- 
eting the  rights  of  the  creditor  to  have  the  land  applied  to 
his  debt  becomes  vested.  The  i)urchaser  at  the  execution 
sale  buvs  the  land  to  the  full  extent  of  the  creditor's  lien 
on  it.  He  is  not  limited  to  the  interest  which  the  debtor 
would  have  as  between  himself  and  his  grantee  or  mort- 
gagee under  an  unregistered  deed  or  i\iortgage,  for  as 
between  the  parties  the  deed  or  mortgage  would  be  good 
without  registration.  The  statute,  as  we  have  seen,  makes 
no  exception  which  divests  the  lien  of  a  docketed  judgment 
in  favor  of  an  unregistered  deed.  The  excei)tion  is  only 
(and  only,  too,  as  to  deeds  executed  prior  to  December  1, 
IH80)  that  the  unregistered  deed  is  gooVl  as  to  a  purchaser 
from  the  donor,  bargainor  or  lessor  when  such  purchaser  has 
notice  by  possession  or  otherwise  of  the  rights  of  the  holder 
of  the  unregistered  deed. 

It  is  not  required  to  find  a  good  reason  for  an  act  of  the 
Legislature  in  order  to  support  the  validity  of  the  distinc- 
tion made  by  the  act,  but  in  fact  a  very  good  reason  is 
pointed  out  by  Merrimox,  C.  J.,  in  this  case,  109  X.  ('.,  (VMS, 
in  that  a  purchaser,  up  to  December  1,  1885,  though  not 
since,  if  careful,  would  inquire  of  his  l)argainor  as  to  unreg- 
istered deeds,  and  secure  himself  from  them  by  a  proi)er 
warranty,  while  a  purchaser  at  an  execution  sale  would 
not  have  that  advantage,  and,  therefore,  by  the  terms  of 
the  act  is  protected  against  unregistered  deeds  or  anything 
not  appearing  on  the  record,  exactly  as  against  unregistered 
mortgages.     Indeed,  as  this  Court   has   held,  a   d(K'keted 
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judgjiieiit  is  in  the  nature  of  a  statutory  mortgage,  ami 
the  purehaser  under  it  should  have  the  same  protection. 

The  feme  defendant  has  no  cause  to  complain.  The 
act  was  ratified  February  27,  1885,  and  she,  as  well  as  the 
rest  of  the  world,  was  notified  that  the  extension  of  the 
time  WMthin  which  her  unregistered  deed  would  be  goinl 
against  the  rights  of  creditors  was  limited  to  the  1st  of  Janu- 
ary following.  It  is  singular  that  though  she  claims  that 
her  husband  made  her  the  deed  in  1882,  yet,  notwith.stand- 
ing  the  publicity  of  advertisement  and  the  subsequent  sale 
under  the  creditor's  judgment  lien  on  December  11,  18<S8, 
her  deed  was  not  recorded  till  near  a  vear  thereafter,  Novein- 
her  27,  1889,  when  the  purchaser  \\i\s  endeavoring  to  obtain 
possession.  The  Act  of  1885,  ch.  147,  provides:  "No  con- 
veyance of  land  shall  be  valid  to  pass  any  property  as 
against  creditors  but  from  registration  thereof  in  the  county 
where  the  land  lieth.''  There  is  no  exception  as  to  the 
rights  of  married  t\'omen  or  any  other  excejUion  of  any 
kind  whatever  affecting  this  case,  and  the  Court  has  power 
to  interpolate  none. 

When  this  case  was  here  again  (111  N.  C,  3()())  the  Court 
correctly  held  that  notice  to  the  agent,  acting  in  the  scope 
of  his  employment,  was  notice  to  the  principal.     But  it 
Avas  an  inadvertence  to  hold  that  the  proviso  in  the  act 
ai)phed  to  purchasers  at  an  execution  sale  who  buy  the 
creditor's  rights.     What  is  the  intent  and  etiect  of  docketiu^r 
the  judgment  but  that  the  interest  acquired  by  vsuch  d<x'k- 
eting  shall  be  sold  and  pass  to  the  purchaser  at  the  exmi- 
tion  sale?     The  proviso,  by  its  plain,  unmistakable  terms  as 
as  well  as  by  the  former  decision  of  this  Court  (109  X.  C, 
<)3()),  contains,  as  already  stated,  no  exception  as  to  cmliton?.' 
but  is  restricted  to  purchasers  from  the  donor,  bargainor  or 
lessor. 
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Even  inde[)eiulent  altogether  of  the  Act  of  1885  tlic 
defendant  has  no  valid  defence  to  the  plautiff'.s  demand 
for  po8:!;ession.  By  section  1245  of  The  Code,  in  force  in 
1882,  her  deed  was  not  '-good  and  available"  unless  regis- 
tered in  two  years,  and  no  subsequent  act  was  passed  which 
extended  the  time  bevond  Januarv  1,  188G.  Her  deed  is 
therefore  valueless  under  the  former  statute.  Whence,  then, 
conies  her  right  under  tlie  circumstances  to  resist  the  pur- 
chaser at  a  sale  under  a  docketed  judgment?  The  petition 
to  rehear  should  be  allowed. 

MacKak,  J.,  also  dissents. 


M.  A.  JORDAN  V.  CITY  OF  ASHKVILI.K. 
Contrihuionj  Negl if/cure — Burden  of  Proof — Judge's  Charr/e. 

1.  Tnder  the  statute  (oh.  'M],  Actsof  1S87)  which  reiiuiivH  that,  in  actions 

for  the  recovery  of  danuijrcs  rcsiiltin^r  from  tlie  nej?lijrence  of  tlic 
defendant,  contributory  ne^jli^ence,  if  relied  upon  as  a  defence, 
shall  be  set  u])  in  the  answer  and  proved  on  the  trial,  there  can 
1)6  no  prexn  nipt  ion.  of  contributory  nejrlijjrence  ;  therefore  it  was 
error  in  the  Judge  to  chargi*  that  the  burden  of  proof  was  ui)on  the 
plaintiff,  in  such  an  action,  to  show  that  she  was  not  herself  j^^uilty 
of  negligence,  though  the  defendant  offered  no  testimony. 

2.  Where,  ujK)n  an  issue  as  to  whether  an   injury  complained  of  was 

caused  by  the  negligence  of  the  defendant,  the  plaintiff  made  a 
prima  fafir  case,  the  Judge  ought  t()  have  instructed  the  jury  to 
find  the  issue  in  her  favor  if  thev  believed  her  testinmnv,  and  it 
was  error  to  blend  his  instructions  on  that  issue  with  those  on  an 
issue  ri'lating  to  contributory  negligence. 

Civil  action,  tried  at  August  Term,  1SJ)2,  of  Bincombe 
Superior  Court,  before  Bj/uum,  J. 
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The  plaiiititt*  seeks  to  recover  damages  on  account  of 
injuries  sust^iined  hy  her  in  stej)ping  into  a  hole  in  a  sidewalk 
of  defendant  city,  alleged  to  have  resulted  frora  the  negli- 
gence of  defendant  city  in  its  failure  to  keej)  the  sidewalk 
in  repair.  The  defendant  denied  that  the  sidewalk  was  in 
an  unsafe  condition  and  that  the  plaintiff  was  injured 
through  its  negligence,  and  alleged  that  the  plaintiff  by  her 
own  negligence  contributed  to  her  injury.  The  plaintitl' 
also  alleged  that  it  was  the  duty  of  the  city  to  keep  the 
sidewalks  in  repair. 

The  issues  were: 

1.  Was  the  plaintiff  injured  by  the  negligonee  of  the 
defendant  ? 

2.  Did  the  plaintiff  contribute  to  her  injury  by  her  own 
negligence? 

l).  What  damage  has  plaintiff  sustained? 

Among  other  things  the  Judge  charged  the  jury  as  follows: 

"The  plaintiff  claims  that  she  has  been  injured  bv  the 
negligence  of  the  defendant,  and  the  burden  is  on  her  to 
show,  1)V  a  preponderance  of  the  evidence,  that  fact,  amltht- 
following  fact,  that  she  herself  was  not  guilty  of  negli- 
gence." 

The  issues  were  found  in  favor  of  the  defendant,  and 
there  was  judgment  accordingly,  from  which  the  plaiiititi 
appealed. 

M('m\s.  \V.  \V.  Jones  in\(\  i".  .4.  No/irf/r*/,  for  plaintiff  (appel- 
lant). 

Mei<brs.  Cohb  &'  Merrhnon,  for  defendant. 

MacKak,  J.:  Without  considering  the  exceptions  of  the 
plaintiflT,  seriatim,  upon  a  careful  consideration  of  the chaige 
of  his  Honor  and  the  excej)tions  specially  direc*ted  to  some 
portions  thereof,  and  not  the  fii*st  exception,  which  ij^  too 
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gcneml,  we  are  forced  to  the  conclusion  that  the  plaintiff 
has  ju.st  cause  of  exception  that  the  jury  was  instructed 
that  the  burden  was  upon  the  plaintiff  to  show  that  she 
herself  was  not  guilty  of  negligence.  It  is  true  that  the 
defendant  offered  no  testimony,  and  that  notwithstanding 
by  the  Act  of  1887,  chapter  33,  it  is  provided  ''that  in  all 
actions  to  recover  damages  by  reason  of  the  negligence  of 
the  defendant,  where  contributory  negligence  is  relied  upon 
as  a  defence,  it  shall  ])e  set  up  in  the  answer  and  proved 
on  the  trial,"  yet,  if  the  plaintiff's  own  testimony,  offered 
for  the  purpose  of  showing  negligence  on  the  part  of  the 
defendant,  {)roved  also  contributory  negligence  on  her  i)art 
as  the  proximate  cause  of  the  injury,  the  defendant  might 
have  relied  upon  the  i)laintiff's  evidence  and  introduced 
none  bv  wav  of  defence.  4  Wait  Ac.  and  Def.,  720,  and 
cases  cited. 

But  the  plaintiff  was  entitled  to  have  the  instructions 
sej)arately  given  upon  the  two  issues.  His  Honor  states 
the  proposition  at  the  outset:  ''The  plaintiff  claims  that 
she  has  been  injured  by  the  negligence  of  the  defendant, 
and  the  burden  is  on  her  to  show  by  a  preponderance  of 
the  evidence  that  fact,  ancl  the  following  fact,  that  she  her- 
self was  not  guilty  of  negligence."  And  while  the  law  of 
negligence  bearing  upon  this  case  is  well  stated,  yet,  from 
time  to  time  in  his  instructions  upon  the  first  issue,  he 
repeats  the  proposition  that  it  was  incumbent  upon  her  to 
show  that  she  was  injured  not  by  her  own  negligence.  We 
think  that  he  ought  to  have  instructed  the  jury  that  upon 
the  testimony,  if  believed  by  them,  they  should  resj)ond  to 
the  first  issue  in  the  affirmative,  for  the  testimonv  shows 
that  the  sidewalk  upon  a  public  street  in  Asheville  was  not 
in  the  condition  in  which  it  should  have  been  kept  by 
defendant  with  dut*  regard  to  the  safety  of  the  public,  and 
that  the  plaintiff  was  injured  by  stepping  upon  a  rotten 
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[)lank  or  into  a  hole  cuused  by  the  decay  of  a  plauk. 
Several  witnesses  testified  to  its  unsafe  condition  and  to 
the  continuance  thereof  for  a  long  time. 

Ilis  Honor  properly  charged  tlie  jury  as  to  notice  to 
<lefendant  of  the  defect  in  the  sidewalk. 

Upon  the  first  issue  a  prima  facie  case  was  made  of  uegli- 
gence  of  defendant  and  conse(|uent  injury  to  plaintiff,  for 
it  is  plain  that  but  for  the  defect  the  accident  would  not 
have  occurre<l.  But  the  instructions  upon  the  first  and 
second  issues  were  so  blended  that  it  could  not  have  Wn 
expected  of  the  jury,  however  intelligent,  to  have  drawn 
the  distinction  which  they  were  recjuired  to  do  in  pairing 
upon  the  distinct  issues. 

Under  our  statute  there  is  no  presumption  that  the 
plaintiff  contributed  to  the  injury  by  her  own  negligence. 
By  })lacing  the  burden  upon  her  the  conditions  were 
changed,  and  it  was  necessary  that  she  should  offer  evidence 
that  she  was  not  negligent  in  the  face  of  the  statute.  If 
upon  her  own  testimony  and  that  of  her  witnesses  the  jury 
were  left  in  doubt  whether  she  were  negligent  or  not,  they 
must  have  found  against  her,  whereas  the  rule  is  to  the 
contrarv.  The  defendant  offered  no  testimonv.  Unless  the 
jurv  were  satisfied  bv  the  evidence  offered  bv  the  idaiutiti 
that  she  had  contributed  to  her  own  injury  and  that  this 
negligence  of  hers  was  the  proximate  cause,  they  should 
have  responded  to  the  second  issue  in  her  favor. 

It  will  not  be  necessarv  for  us  to  examine  further  into 
the  exce|)tion.     There  is  error  and  a 

New  Trial  is  Awarded. 
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*AV.  \V.  Mi'DOWELL  AND  WIFE  v.  CITY  OF  ASHEVILLE. 

Enilncnt  Domain — Opening  Streets — Mandanms  to  Compel 

Assessment  of  Dnmmjes. 

1.  Wliere  a  corporation,  having  the  rij;ht  of  eminent  domain,  and  whone 

charter  im|)osei:J  the  duty  of  awertaining,  by  a  prescribed  method, 
the  damajjes  or  benefits  refiultinp:  to  the  owner  in  case  of  disaojree- 
inent,  takes  and  occupies  land  without  having  taken  any  valid 
legal  proceedings  to  have  the  damages,  et^-.,  assessed,  and  refuses 
on  the  demand  of  the  owner  to  proceed  to  have  such  assessment 
made,  such  owner  is  entitled  to  a  writ  of  »ir/»(/ff»/M.s  compelling  the 
})erformance  of  the  duty  iui^wsed  by  the  charter. 

2.  Where  the  owner  of  land  appealed  from  a  report  of  a  jury  appointed 

by  a  corporation  to  assess  damages  or  benefits  resulting  to  his  land 
by  opening  a  street  thereon  on  the  ground  that  no  damages  were 
given,  and  in  the  appellate  court  a  judgment  was  entered  with  the 
consent  of  the  ap[)ellant  therein,  declaring  that  the  proceedings 
subseciuent  to  the  condemnation  of  the  land,  and  in  reference  to 
the  assessment  of  damages  and  benefits,  were  irregular  and  void,  and 
dismissing  the  appeal  at  cost  of  appellant :  Held,  that  the  effect  of 
such  judgment  was  tc^  leave  the  parties  in  exactly  the  same  posi- 
tion they  occupied  before  the  proceedings  were  instituted,  and  the 
owner  is  not  estopjx^d  thereby  fnmi  insisting,  in  another  suit,  that 
the  corporation  shall  be  compelled  to  have  damages,  etc.,  assessed. 

*^.  Where  a  corporation  having  alone  the  power  to  institute  proceedings 
for  the  assessment  of  damages  and  benefits  resulting  from  its  exer- 
cise of  eminent  domain,  fails  and  refuses,  on  demand  of  the 
owner,  to  do  so,  the  owner  may  treat  the  corporation  as  a  tres- 
pas.*ier  and  sue  in  ejectment,  if  he  elect  to  do  so  ;  otherwise  the 
api>ropriate  remedy  is  by  inaudnmnH  to  compel  the  corporation  to 
assess  the  damages  as  provided  by  its  charter. 

Civil  actiox,  heard  at  March  Term,  1SJ)3,  of  Bincombk 
Superior  Court,  before  Graves,  J.,  who  ordered  the  writ  of 
inandamns  to  issue  as  prayed  for  in  the  coinphiint,  from 
which  judgment  the  defendant  appealed. 


*  Averv,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 
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T\w  facts  iiecessarv  to  an  understaudiiig  of  the  det^ision 
of  the  (.'curt  are  fully  stated  in  the  opinion  of  Chief  Justice 
Shkphkri). 

McHi<rif.  Charles  A.  Moore  and  J.  IL  Merrhnon,  for  plaintiffs. 
J/<?.s*8T.s.  (Yfbl)  X'  MerrimoN,  for  defendant  (appelhuit). 

Shephkki),  (\  J. :  [^n<ler  a  provision  of  its  amended  char- 
ter (sec.  37,  chapter  111,  Pr.  Act.s  of  1883)  the  defendant, 
on  the  20th  of  August,  1887,  condemned  certain  land  of 
the  plaintiffs  and  entered  thereon  and  constructed  a  street, 
which  it  has  continuously  used  ever  since.  The  charter 
does  not  give  the  plaintiffs  the  right  to  institute  proceediu^js 
for  the  assessment  of  damages,  but,  in  case  of  disjigreement, 
it  imposes  uj)on  the  defendant  the  duty  of  causing  its  Mar- 
shal to  summon  six  freeholders  who  shall  ascertain  .such 
damages  as  well  as  any  special  advantage  which  may 
resnlt  to  the  owners  l.)y  reason  of  the  contemplated  improve- 
ments. The  re|)ort  of  these  freeholders,  when  coniiruied 
by  the  Aldermen,  may  be  appealed  from  by  the  owners 
and  the  ap}>ellate  court  shall  have  power  to  increase  or 
diminish  tlie  amount  of  damages,  etc.,  but  shall  '*in  no 
wise  adjudicate  the  necessity  of  the  improvement."  It  h 
further  provided  that  no  a])peal  shall  hinder  or  delay  the 
Ahlermen  in  making  the  j)roposed  improvements,  provi(ie<l 
the  amount  of  damages  assessed  by  the  freeholders  be  paid 
into  the  office  of  the  Clerk  of  the  Court.  The  freeholders 
in  this  case  re{)orted  that  no  damage  had  been  sustained 
by  the  plaintiffs,  and  an  appeal  was  taken  to  the  Su[>erior 
Court.  Upon  the  hearing  of  the  appeal  at  December  Term, 
1889,  the  defendant  insisted  that  all  of  the  procee<liugs 
which  it  liad  instituted  subsequent  to  the  condemnation 
and  taking  of  the  land  were  void,  assigning  as  one  of  it:^ 
reasons  that  the  said  freeholders  were  not  summoned  for  the 
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purpose  of  assessing  damages  and  benefits,  but  simply  to 
*'view  and  lay  off  a  street/'  The  plaintiffs  assented  to  the 
proposition  that  the  proceedings  were  void  and  a  judgment 
wtis  euterc^d  declaring  the  same.  The  appeal  was  dismissed 
at  the  cost  of  the  plaintiffs,  and  from  this  part  only  of  the 
judgment  they  appealed  to  this  Court.  That  appeal  was 
abandoned. 

Thus  it  appears  by  the  defendant's  own  admission  that 
it  has  entered  upon  and  is  in  the  use  and  occuj)ation  of  the 
plaintiffs'  property  without  having  taken  any  valid  legal 
proceedings  to  have  the  damages,  etc.,  assessed,  and, 
although  the  plaintiflfs  have  demanded  that  the  defendant 
proceed  to  have  such  assessment  made,  it  has  refused  and 
still  refuses  to  do  so.  The  plaintiffs  pray  that  a  mmidamuH 
issue  compelling  the  defendant  to  perform  the  duty  so 
plainly  imposed  upon  it  by  its  charter,  but  this  is  resisted 
upon  several  grounds,  which  we  will  now  j)roceed  to  examine. 

It  is  urgf^d  that  the  plaintiffs  are  estopped  upon  the  prin- 
ciple of  res  adjadicata.  We  do  not  think  that  th?  principle 
applies  to  the  peculiar  circumstances  attending  this  case. 
It  was  the  duty  of  the  defendant  to  have  instituted  pro])er 
jn'oceedings.  This  it  failed  to  do,  and,  at  its  own  instance, 
a  judgment  was  entered  with  the  consent  of  the  plaintiffs 
<leclaring  that  the  proceedings  api)ealed  from  were  void. 
The  substance  of  the  judgment  was  that  the  defendant  liad 
made  no  legal  attempt  to  perform  its  statutory  duty,  and  its 
effect  was  to  leav:*  the  parties  exactly  in  the  same  position 
they  occupied  before  the  proceedings  were  instituted. 

It  is  therefore  tlie  i)lain  duty  of  the  defendant  to  proceed 
according  to  the  provisions  of  tlie  charter  to  have  the  dam- 
ages assessed.  It  is  insisted,  however,  that  VKutdainuH  is  not 
the  proper  remedy,  inasmuch  as  the  plaintiffs  may  have 
ade({uate  relief  at  common  law.  The  princi{)le  asserted  is 
Well  established,  but  it  must  be  borne  in  mind  that  in  its 
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iil)l)licatiou  *'the  existing  lentil  remedy  relied  upouasabar 
to  interference  by  mandatinis  must  not  only  be  an  adequate 
remedy  in  the  general  sense  of  the  term,  but  it  must  W 
sj)eeiHc  and  appropriate  to  the  jnirtieular  eircunijftancej^  of 
the  ease;  that  is.  it  must  be  such  a  remedy  as  affords  relief 
upon  the  very  subject-matter  of  the  eontroversy."  Hifjli 
Extraordinary  Remedies,  IJl. 

Now  it  mav  be  true,  as  contended  bv  counsel,  that  tlie 
defendant;  alone  having    the  })ower    to  initiate  statutory 
proceedings  and  having  failed  to  do  so,  may  be  treattnl  as 
a  trespasser  and  su(*din  ejectment  (ilills  Eminent  Domain, 
H9),  but  it  is  clear  that  such  a  remedy  would  not  be  appro- 
j)riate  to    the    peculiar  circumstances  of  this  case.    The 
defendant  is  still  occupying  the  land  as  a  street,  claiming 
it  under  the  right  of  eminent  domain  conferred  bv  its  char- 
ter,  and  the  plaintiffs  evidently  prefer  that  the  street  should 
remain,  and  therefore  do  not  elect  to  treat  the  defendant  as 
a  trespasser.     Such  being  the  case  the  appropriate  reiniMlv 
is  to  compel  the  defendant  to  assess  the  damages  as  pro- 
vided bv  its  charter.     In  accordance  with  this  view  it  has 
often  been  held  that  mandaniw^  is  a  proper  remedy  in  east^'^ 
of  this  character.     Mr.  High  {supra,  IMS)  says:  "The  writ 
has  frequently  been  granted   to  protect  the  rights  of  laud 
owers  to  compensation  for  their  lands  taken  in  the  construc- 
tion of  works  of  public  improvement.    And  where  a  railway 
or  other  corporation  is  vested  with  the  right  of  eminent 
domain,  it  ifiay  be  compelled  by  rnandnmns  to  take  the  nec- 
essary ste{)s  for  summoning  a  jury  to  assess  damages  for  the 
property  taken  or  damaged.''     To  the  same  effect  are  Lewis 
on  Kminent  Domain,  614;    Heard's  Short  Ex.  Kem.,  3.*{o, 
and  14  Am.  and  Eug.  Enc,  162,  and  the  numerous  cases 
cited  in  the  notes.     These  authorities  abundantlv  sustain 
the  position  that  where  the  statute  does  not  provide  that 
the  owner  may  institute  proceedings  the  party  condemninir. 
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on  whom  is  imposed  the  duty,  may  l)e  compelled  to  do  so 
bv  mandanins. 

Being  clearly  of  this  opinion,  we  have  deemed  it  iinnec- 
essarv  to  enter  into  an  elaborate  discussion  of  all  the  authori- 
ties  presented  by  the  intelligent  counsel.  Affirmed. 


H.  T.  Kl'MBOl^Cill  V.  SOrTHKUN  IMPUOVEMKNT  COMPANY. 

Ojrporationit — Power  of  Officer  to  Bind — Declaration  of  (hie 
Officer  as  to  Anthoritu  of  Another — Evidence. 

1.  Orticers  of  a  corporation,  from  the  liij^hest  to  the  lowest,  are  only  the 

agents  thereof,  and  their  acts  and  eontniots  are  binding  on  their 
principal  only  when  within  the  sco|K'  of  their  authority,  express 
or  implied. 

2.  The  scojje  of  the  authority  of  one  oHicer  of  a  coriK)ration,  as  to  a  past 

transaction  at  least,  cannot  l>e  proved  by  the  unsworn  declarations 
of  another  officer  or  a^ent;  therefore 

■J.  In  an  action  on  a  draft  rlrawn  by  and  on  agent  of  a  corj)o ration  and 
accepted  by  him  in  the  name  of  the  cori)oration,  the  declarations 
of  the  president,  made  after  the  alleged  acceptance,  were  inad- 
missible to  show  the  agiMit's  authority  to  })ind  the  company. 

4.  Evidence  of  the  contents  of  a  letter  to  j)rove  a  contract  is  inadmissible 
when  the  letter  itself  is  not  produced  nor  its  loss  satisfactorily 
accounted  for. 

Civil  action,  heard  before  Hoke,  J.,  and  a  jury  at  Spring 
Term,  1892,  of  Madison  Superior  Court. 

The  same  case  upon  a  former  appeal  is  reported  in  lOJ) 
X.  C.,  703,  and  the  facts  pertinent  to  this  appeal  sufficiently 
appear  in  the  opinion  of  Associate  Justice  Bckwkll. 

One  of  the  issues  submitted  to  the  jury  by  the  Court  was 
as  follows:  Was  W.  E.  Watkins  authorized  to  draw  and 


1 


7.-.2  IN  THE  SUPREME  COURT. 

RlMBOrCJH    r.    I M PROVES! Ksr  (V). 

accept  said  bill  of  exchange  for  tlie  defendant  company? 
There  was  verdict  for  the  j)laintiff,  and  from  the  judgment 
thereon  defendant  appealed. 

Messrs.  W.  W.  Jones  and  H.  T.  linmbougJk,  for  plaintitt*. 
Messrs.  J.  M.  Gadger,  T.  F.  Dnvidsou,  (!.  M.  Bnshn  and 
F.  A.  Sondley,  for  defendant. 

Bi'RWKLL,  J.:  The  plaintiff's  action  is  founded  upon  a 
draft  drawn  in  his  favor  bv  W.  E.  Watkins  for  the  sum 
of  ^950  and  accepted  by  said  Watkins  in  the  name  of  the 
defendant  cor{)oration.  It  was  necessary  to  the  estabHsh- 
ment  of  his  claim  that  plaintiff  should  prove  that  Watkins 
had  authoritv  to  bind  the  defendant  in  this  manner.  In 
his  effort  to  do  this  he  was  allowed  on  the  trial,  notwith- 
standing the  objection  of  defendant,  to  introduce  the  decla- 
rations of  tlie  president  and  general  manager  of  defend- 
ant company,  made  after  the  alleged  acceptance,  to  tlie 
effect  that  Watkins  had  authority  so  to  e(mtract  f(jr  the 
defendant.  This  was  not  |)roper.  i^nuthA:  Melton  v.  Hall 
road,  ()S  N.  (\,  107.  It  is  there  said  that  **  the  i)owerto 
make  declarations  or  admi.'^^sions  in  behalf  of  a  company 
as  to  events  or  defaults  that  have  occurred  and  are  }a.st 
cannot  be  inferred  as  incidental  to  the  duties  of  a  mieral 
agent  to  ^superintend  the  current  dealings  and  l)usine.'<<  of 
the  company.  Xo  such  power  is  expres.'^ly  given  by  the 
by-laws  of  defendant  company,  and  a  general  power  so 
unusual  and  so  unnecessarv  in  the  ordinarv  busines.<  of 
a  company  must  require  a  clear  and  distinct  grant."  In 
that  case  the  declaration  offered  was  that  of  the  .su})erin- 
tendent,  who  *'had  authority  from  the  president  and  direct- 
ors of  the  road  to  arrange  and  alter  the  tariff  of  freights,  and 
generally  to  nnike  all  other  contracts  with  shippers  over 
the  road,"  and   the  controversv  was  in  relation  to  a  eon- 
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tract  for  the  shipment  of  freight.  Here,  it  is  true,  the 
declarations  introduced  were  those  of  the  president.  But 
the  name  of  the  officer  cannot  change  the  rule.  It  is  a 
question  not  of  name  hut  of  authority.  Officers  of  corpo- 
rations, from  the  highest  to  the  lowest,  are  only  the  agents 
of  such  corporations.  What  acts  they  perform  and  what 
contracts  they  make  for  their  princii)als  are  binding  if 
within  the  scope  of  their  particular  authority,  express  or 
implied.  But  the  scope  of  the  authority  of  one  officer  or 
agent,  as  to  a  past  transaction  at  least,  cannot  be  proved 
by  the  unsworn  declaration  of  another  officer  or  agent. 
The  objection  to  the  admissibility  of  such  testimony  is 
obvious. 

It  appears  from  the  statement  of  the  case  on  appeal  that 
.some  of  the  declarations  of  the  president  of  defendant  com- 
pany, as  to  the  authority  of  Watkins  to  accei)t  this  draft, 
as  we  understand  the  record,  were  contained  in  a  letter 
written  by  him,  and  the  objection  was  made  that  the  con- 
tents of  the  letter  should  not  be  sj)oken  of,  because  it  was 
not  produced,  nor  was  its  non-production  properly  accounted 
for. 

If  the  contents  of  this  letter  were  relied  on  by  |)laintiff 
merely  as  a  declaration  by  the  president  that  Watkins  had 
authority  to  accept  the  draft,  they  were  incompetent  whether 
the  letter  was  produced  or  not,  for  the  reasons  above  stated. 

If  its  contents  were  to  be  used  as  proof  of  a  contract 
on  the  part  of  thecomi>any  that  it  would  acknowledge  and 
pay  the  draft,  then  it  was  very  clearly  improper  to  allow 
the  witness  to  speak  of  the  contents,  the  letter  not  being 
produced,  unless  its  loss  was  accounted  for  according  to  the 
rules  of  law,  for,  in  that  view  of  tlie  matter,  this  was  to 
allow  oarol  testimonv  to  establish  what  was  contained  in  a 
wrhten  agreement  without  tirst  i)roving  that  the  writing 
was  lost  or  destroyed. 
48— Vol.  112 


^ 
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Inasmuch  as  the  defendant  is  entitled  to  a  new  trial  for 
the  error  above  pointed  out,  we  do  not  deem  it  necessary  to 
consider  any  other  of  the  numerous  exceptions  taken  by  its 
counsel.  New  Trial. 


J.  H.  BARX.VRI)  V.  J.  G.  MARTIN. 
Action  on  Note — Liability  of  IS u ret y — Jndgmait. 

1.  Where  the  innker  of  a  note,  in  an  action  tliereon,  claims  that  it  wa? 

given  as  security  for  a  loan  made  by  i)]aintiff'  to  a  coqwration,  his 
liability  is  fixed  by  a  showinjr  that  the  coriwration  was  insolvent 
at  the  commencement  of  the  action,  and  it  would  l)e  a  vain  thing 
t-o  re([uirei)laintiff  to  .seek  to  recover  from  an  insolvent  eori>oration 
before  demanding?  of  defendant  the  fiilfillment  of  hie  contract  of 
suretyshij). 

2.  Where,  in  an  action  on  a  note  for  which  collateral  had  been  dejwsited. 

it  ai)i)eared  that  ])laintiff  had  re-hyi)othecated  the  collateral,  the 
riglit.^  of  the  defendant  were  properh^  guarded  by  the  judgment 
which  net  out  that  the  collateral  had  Ix^n  dejxisited  with  the 
Clerk  to  be  delivered  to  defendant  on  the  payment  of  the  judj:- 
ment. 

( 'iviL  ACTION,  heard  before  Bynuni,  J.,  and  a  jury,  at 
August  Term,  1892,  of  Buncombk  Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Asa>- 
ciate  Justice  Bcrwkll. 

From  a  judgment  for  the  plaintiff  the  defendinit  ap 
pealed. 

Mr.   \V.  \V.  JoncH,  for  plaintiff. 

Mr.  Cltarles  A.  Moore,  for  defendant  (a])pellant). 

BcRWivLL,  J.:  The  plaintiff  alleges  in  his  conijdaiiu  that 
he  is  the  owner  and  hohler  of  a  promissory  note  for  the 
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sum  of  three  thousand  dollars  signed  by  the  defendant,  by 
his  duly  authorized  agent,  and  made  payable  to  him  and 
due  January  30,  1891  ;  that  no  part  of  said  note  has  been 
paid  except  the  interest  thereon  to  August  24,  1891 ;  that 
at  the  time  of  the  exectition  of  said  note  the  defendant 
deposited  with  him  a  certitieate  for  nine  hundred  and  tifty 
shares  of  stock  in  the  Asheville  Street  Railway  Company, 
which  he  avers  he  is  ready  and  willing  to  return  to  the 
defendant  upon  the  payment  of  said  note. 

The  defendant  admits  the  truth  of  all  the  above  stated 
laets,  and  says  that  the  certificate  of  stock  spoken  of  was 
put  in  the  hands  of  the  plaintifi'  to  secure  the  payment  of 
the  note,  but  he  insists  that  it  was  delivered,  with  the  stock 
collateral,  to  secure  the  plaintiff  in  the  event  that  the 
A.sheville  Light  and  Power  Company  could  not  be  com- 
pelled to  pay  to  him  the  sum  of  three  thousand  dollars 
and  interest  which  plaintift'  had  agreed  to  loan  that  com- 
l)auy,  if  protected  by  defendant  in  that  way  from  loss. 

The  plaintiff*  contended  that  such  was  not  the  agree- 
ment under  which  he  acquired  possession  of  the  note  and 
collateral,  but,  on  the  contrary,  that  he  loaned  defendant 
tlnve  thousand  dollars,  taking  the  note  therefor,  and 
defendant  in  turn  loaned  the  monev  he  had  thus  borrowed 
from  plaintiff  to  the  Light  and  Power  Company. 

The  jury,  upon  issues  submitted  to  them,  have  found 
that  that  company  was  insolvent  when  this  suit  was  brought, 
and  is  insolvent  now,  and  there  is  no  pretense  that  the 
money  spoken  of,  which  it  received,  has  been  paid  to  either 
of  the  parties.  There  was  no  exception  to  any  of  the 
evidence  relating  to  these  issues,  nor  to  the  charge  so  far  as 
it  referred  to  them. 

The  insolvency  of  the  Light  and  Power  Company  being 
thus  established,  the  liability  of  defendant  to  j)laintifi'  for 
the  amount  of  the  note  was  fixed  according  to  his  own 
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version  of  tlie  matter,  and  it  becomes  of  no  consequence  to 
decide  whether  the  money  was  loaned  to  the  compauv  bv 
defendant  or  by  plaintiffs  He  cannot  require  the  plaiuiiff 
to  do  so  vain  a  thing  as  to  seek  to  recover  from  an  insolvent 
cori)oration  before  demanding  that  he  shall  fulfill  his  con- 
tract of  suretyship. 

We  do  not  deem  it  necessary  to  consider  the  exception> 
taken  on  the  trial,  all  of  which  relate  to  other  issues,  i^iuce 
in  the  view  we  take  of  the  case,  expressed  above,  tbo^e 
issues  become  immaterial,  further  than  to  sav  that  weliml 
no  error  in  his  Honor's  ruling. 

It  was  admitted  on  the  trial  that  plaintiff  had  used  tlie 
certificate  of  stock  which  defendant  had  deposited  with  him 
as  above  stated  to  secure  a  loan  of  three  thousand  dollars 
which  he  had  obtained  from  the  National  Bank  at  Ashe- 
ville.  In  the  judgment  rendered  against  the  defendant  it 
is  stated  that  the  plaintiff'  has  deposited  that  certificate  in 
the  hands  of  the  Clerk  to  be  delivered  to  defendant  when 
he  pays  the  amount  of  that  judgment.  We  think  that  hi.< 
Honor  has  jiroperly  guarded  the  rights  of  the  defendant 
by  the  terms  of  the  judgment.  Aftirined. 


J.  H.  IIKMPHILL  V.  T.  J.  MORRISON. 

Practice — Appeal — Exceptions  to  Charge — Af/reemnt  of 

CouiiiieL 

1.  Wliere  no  exception  is  set  out  in  the  eajje  on  appeal  other  tluui  "Te^ 
the  whole  of  this  ehar^re  the  ijlaintiff  excepted,"  and  it  dru^nct 
atiinnatively  appear  that  there  was  not  more  than  one  pn»|K)!-ii:'»n 
of  law  hiid  down  in  the  charge,  and  no  error  apiK^an?  on  the  fH« 
of  the  recoid  proper,  the  judgment  of  the  Court  MowiH  l»<* 
affirmed. 
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t  Exceptions  to  the  Judge's  cliarjre,  filed  in  the  Clerk's  office  after  the 
s?ettleinent  of  the  case  on  appeal,  are  not  properly  a  part  of  the 
tran?orii)t  on  ap}>eal  and  should  not  be  sent  up. 

'^.  The  purpose  of  requiring;  exceptions  to  be  made  specifically  in  appel- 
lant's statement  of  case  is  that  the  Judge,  in  settling  the  case,  may 
send  up  such  parts  of  the  testimony  as  are  pertinent  to  the  parts 
of  the  char>re  excepted  to,  and  that  the  appellee  may  be  apprised 
at  the  "settlement"  of  the  case  and  before  argument  here  of  the 
true  grounds  ujKm  wliich  the  ai)i)eal  is  based. 

4.  The  Judge  ])elow  has  no  authority  without  the  consent  of  the  appellee 
to  extend  the  time  fixed  by  the  statute  for  filing  exceptions,  and  no 
agreement  of  counsel  when  denied  and  not  entered  upon  the 
record  or  in  writing  will  be  considered  by  tliis  Court. 

Civil  actiox,  tried  before  Bynuvt^  J.,  and  a  juiy,  at 
December  Term,  1892,  of  BrxcoMB^:  Superior  Court. 

There  was  verdiet  and  judgment  for  defendant,  and  plain- 
tiff appealed. 

The  es.sential  facts  are  stated  in  the  opinion  of  Associate 
Justice  Clakk. 

Mr.  Charles  A.  Moore,  for  plaintiff. 

Messrs.  Cohh  tt:  Merrinion  and  (iudger  &  Marfin,  for  de- 
fendant. 

Clark,  J. :  There  is  no  exception  set  out  in  the  case  on 
appeal  other  than  *'To  the  whole  of  this  charge  the  plain- 
tiff excepted."  It  does  not  affirmatively  appear  that  there 
was  not  more  than  one  ju'oposition  of  law  laid  down  in  the 
charge,  and  this  exception  by  the  repeatedly  repeated  rul- 
ings of  this  Court  cannot  be  considered  (Ilojykins  v.  Bowers, 
111  X.  C,  175;  State  v.  FrizelL  Ibid,  722),  and  there  being 
uo  error  apparent  on  the  face  of  the  record  jiroper,  the  judg- 
ment is  affirmed. 

It  is  true  that,  as  to  the  charge,  the  appellant  can  file 
exceptions  within  ten  days,  and  when  he  has  placed  them 
in  his  statement  of  case  on  appeal  he  can  have  a  eertiorari 
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for  them  wlieii  omitted  by  the  Ju(lge.  Lowe  v.  Elliott,  107 
N,  C,  718.  But  tlie  appellant  did  not  take  this  course. 
After  the  case  on  appeal  was  settled  he  filed  in  the  Clerk's 
office  sundry  exceptions  to  the  charge.  This  does  not  serve 
the  purpose  of  requiring  the  exceptions  to  be  made  .specili- 
cally  in  appellant's  statement  of  the  case,  which  is  that  the 
Judge,  in  settling  the  case,  may  send  up  as  much  of  ihe 
evidence  as  is  necessary  to  us  in  passing  upon  the  correct- 
ness of  the  parts  of  the  charge  excepted  to,  and  that  the 
ap{)ellee  may  be  prej)ared  at  the  **  settlement"  of  the  ca.^*  ami 
in  argument  here  to  meet  the  appellant  upon  the  grounds 
he  has  selected.  These  exceptions  were  therefore  iniproi)- 
erly  sent  up.  They  are  not  pro])erly  a  part  of  the  tran- 
script on  appeal.  For  his  delay  in  this  regard  the  appel- 
lant's excuse  in  this  case  is  that  the  Judge  exteiulcd  ihe 
time  to  lile  exceptions.  But  the  time  being  fixt^l  by  stat- 
ute, the  Court  was  without  authority  to  extend  it  without 
consent  of  the  appellee.  State  v.  Price,  110  N.  C,  'M(o\\ 
p.  <)()2). 

The  consent   is  denied,  and,  not  being  in  writing,  the 

■ 

Court  cannot  consider  affidavits  to  decide  the  question. 
Rule  ;W  of  the  8ui)reme  CV)urt ;  Clark's  Code,  p.  704,  ami 
numerous  cases  there  cited.  The  Court  is  here  to  (hw 
litigated  questions  between  tlie  parties  presented  by  the 
ap[)eal,  but  not  disj)uted  questions  as  to  the  recollection  uf 
counsel  in  regard  to  agreements  or  waivers  which  could  st^ 
easily  be  avoided  by  proper  entries  on  the  record,  or  by 
being  reduced  to  writing.  Sondley  v.  Ashcrillr.  at  thisTenn. 
Pkii  CrniAM.  Affirmed. 
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C.  H.  MILLER  et  al.  v.  THE  CITY  OF  ASIIEVILLE. 

(defendant's    APPEAL). 

Municipal  Corporations — Condemnation  of  Land  for  Streets — 
Diverse  Owners  —  Life  Estate — Remainder — Reference  to 
Determine  Value  at  id  Respective  Interest  of  Owners. 

1.  Where,  in  the  trial  of  an  appeal  from  an  assessment  of  dainagen  in 

condemnation  proceedings  instituted  by  a  city  for  widening  a 
street,  a  map  of  the  plan  of  the  city  had  been  introduced  at  the 
beginning  of  the  trial  without  objection  and  used  by  other  wit- 
nesses in  explaining  their  testimony,  it  was  not  error  to  permit  a 
sul>se(iuent  witness  to  testify  in  regard  to  such  map. 

2.  In  a  trial  of  an  action  wherein  plaintiff  sought  damages  for  land  con- 

demned by  a  defendant  city  the  defendant,  having  admitted  that 
plaintiffs'  ancestor  died  seized  in  fee-sim])le  of  the  landcondeumed; 
that  his  will,  which  was  in  evidence  without  objection,  had  been 
construed  by  the  Supreme  Court  i\s  devising  the  land  in  (juestion 
for  life  to  one  of  the  plaintiffs,  and  that  the  other  plaintiffs  were 
her  children,  and  having  itself  instituted  the  proceedings  agsiinst 
the  plaintiffs  for  condemnation  of  the  land,  was  estopj>ed  to  deny 
that  the  title  to  the  land  was  in  tlie  plaintiffs  or  some  of  them. 

3.  Although   parties  who  are  entitled   to  land  by   way  of  contingent 

remainder  may  not  sell  the  same  for  partition  because  their  respect- 
ive shares  therein  cannot  be  ascertained  until  the  hai)i)ening  of 
the  contingency,  yet  such  proi>erty  may  be  taken  in  the  exercise 
of  eminent  domain  V)y  the  sovereign  or  the  one  to  whom  it  dele- 
gates that  right,  and  the  fund  awarded  m^  damages  will  be  substi- 
tuted for  the  realty,  and  ujHjn  the  happening  of  the  contingency 
will  be  divided  among  the  j)arties  entitled  in  the  same  manner 
as  the  realtv  would  have  been  if  left  intact;  therefore 

4.  Where,  in  the  trial  of  a  suit  relating  to  damages  for  land  condemned 

by  defendant  city  and  ])elonging  to  one  of  the  i)laintiffs  for  life  and 
to  the  others  by  way  of  contingent  remainder,  the  jury  assessed 
the  totality  of  damages  due  by  the  defendant  to  the  plaintiffs,  the 
defendant  has  no  concern  as  to  the  division  of  the  fund  and  can- 
not object  to  an  order  of  reference  to  ascertain  how,  and  in  what 
proportions,  the  plaintiffs  are  entitled  thereto. 


n 
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5.  Where  land  had  been  condemned  in  18S7  for  widening  a  street,  and  the 
hoiiHe  thereon  was  torn  down  in  1S90,  and  in  the  meantime  rente<l 
by  tlie  owners,  it  was  proi)er,  on  tlie  trial  of  a  8uit  relating  to  thf 
daniaj^(»s  for  such  condemnation,  to  instruct  the  jim-  that  they 
should  allow  interest  on  such  Rumas  they  miglit  assess  as  damage* 
from  the  time  of  the  condemnation,  but  shouhi  take  into  considera- 
tion the  use  made  of  and  benefit  received  by  the  plaintiffs  from 
the  land  after  such  date,  ajrainst  the  damages. 

().  After  ])roceedinjirs  for  the  condemnation  of  land  by  the  City  of  Ashe- 
ville  were  bepun,  l)ut  Ix'fore  the  trial  and  verdict  assessing  damage? 
therefor,  chapter  i;^o,  Private  Acts  of  1891,  was  passed,  section  IH 
of  whicli  provide<l  that  in  condemnation  j)rocec*dinps  all  l)cnefiti« 
to  the  owner  sliall  be  considert»d:  Hehl,  that  such  act  was  merely 
a  chan«jre  of  remedy  and  is  valid,  and  it  was  error  in  the  Court 
below  to  instruct  the  jury  that  the  benefits  assessed  must  Ix'only 
"  those  which  are  special  to  the  owner  and  not  such  as  he  Fhares 
in  common  with  other  persons." 

(>iviL  ACTION,  tried  before  Merrimon,  J.,  and  a  jury,  at 
August  Term,  1891,  of  BiNroMBK  Sui)erior  Court. 

The  City  of  Aslieville  instituted  two  proceedings,  each 
against  the  i)laintifrs,  under  the  provisions  of  the  charter 
of  the  defendant,  the  City  of  Asheville,  being  chapter  J], 
Aets  of  1883,  and  acts  amendatory  thereof,  for  the  purpose 
of  condemning  certain  lands  for  the  purpose  of  widening 
North  Main  street  and  PuUiam  street  iu  said  citv,  and  the 
rei)orts  of  tlie  juries  summoned  for  such  purposes  were  duly 
confirmed  and  a])proved  by  the  Mayor  and  Board  of  Alder- 
men of  the  defendant,  the  said  Citv  of  Asheville. 

Each  of  said  proceedings  was  thereafter  brought  upon 
appeal  bj'  the  [plaintiffs,  under  the  provisions  of  the  said 
charter  of  the  defendant,  to  the  Superior  Court,  and  at  the 
March  Term,  1891,  the  said  two  proceedings  were  consoli- 
dated bv  consent. 

Uj)on  the  trial  the  following  issues  were  submitted: 

1.  What  damages,  if  any,  have  been  done  to  the])roperty 
])y  the  proi)Osed  improvements  of  Main  and  Pulliam  streets. 
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2.  What  special  benefit,  advantage  and  enhanced  value 
have  been  caused  to  the  property  by  the  proposed  improve- 
ment? 

C.  H.  Miller,  one  of  the  pkiintiffs,  was  introduced  as  a 
witness  and  was  allowed  to  testifv  that  the  street  to  be  wid- 

ft. 

ened  was  originally  twenty-four  feet  wide  from  end  to  end ; 
that  Main  street  front  of  entire  property  was  three  hundred 
and  eighty-four  feet,  which  gave  fifteen  building  lots  of 
twentv-five  feet  front  each  and  nine  feet  over;  that  the  six- 
teen  feet  taken  off  of  it  to  widen  said  street,  if  it  had  been 
loft  on,  would  have  left  Main  street  with  four  liundred  feet 
front  and  given  sixteen  building  lots  of  twenty-five  feet 
each;  that  the  effect  of  taking  off  the  sixteen  feet  was  to 
destroy  one  building  lot  of  twenty-five  feet  fronting  on 
Main  street,  leaving  only  nine  feet;  that  the  plan  for 
improving  the  place  was  adopted  before  the  sixteen  feet  was 
condemned  by  the  city.  There  was  a  map  showing  how 
the  entire  lot  had  been  surveved  and  divided  into  build- 

« 

ing  lots.  It  had  been  introduced  at  the  beginning  of  the 
trial  without  objection  and  used  by  the  witnesses  who  had 
testified  previous  to  this  witness. 

The  defendant  objected  to  this  testimony  l)efore  the  same 
was  admitted.  Objection  overruled.  Exception  by  the 
defendant. 

The  defendant  introduced  in  evidence  the  will  of  J.  M. 
iSmith,  as  regularly  probated  and  recorded,  and  admitted 
that  James  M.  Smith  died  seized  in  fee-simple  of  the  land; 
that  the  property  was  devised  to  his  daughter,  Elizabeth 
Smith,  for  life;  that  the  plaintiffs,  Lula  R.  Miller,  John 
Henry  Gudger  and  Mrs.  Stepp,  were  her  children,  and  that 
the  will  of  James  M.  Smith  had  been  construed  in  the  case 
of  C.  H.  Miller  cx-jyarte,  90  X.  (\,  025. 
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The  defendant  asked  his  Honor  to  charge  the  jury  as 
follows: 

3.  That  the  other  plaintiffs  (C.  H.  Miller,  Lula  R.  Miller, 
his  wife,  John  Henry  (ludger,  and  the  heirs  at  law  of  Mrs. 
Stei)j»,  by  their  guardian,  C.  H.  Miller)  have  shown  uo  title 
to  the  land. 

4.  That  according  to  the  evidence  the  jury  could  esti- 
mate uo  damages  except  to  the  life  estate  of  Mrs.  Smith. 

5.  That  there  is  no  evidence  as  to  Mrs.  Smith's  age  and 
no  evidence  by  which  to  aid  the  jury  in  estimating  the  value 
of  or  damage  to  the  said  Mrs.  Smith's  life  estate. 

6.  That  the  burden  and  duty  of  showing  what  the  life 
estate  of  Mrs.  Smith  is  rests  upon  the  plaintiffs,  aud  that  if 
she  or  thev  have  failed  to  show  vou  such  evideuee  as  to 
enable  vou  to  estimate  the  value  of  her  life  estate,  then  vou 
cannot  estimate  it  and  cannot  ascertain  the  damages  nor 
give  any  to  her  for  the  taking  of  said  land. 

7.  That  none  of  the  plaintiffs  are  entitled  to  recover  anv 
damages  in  this  cause. 

8.  That  in  considering  damages  in  this  case  the  rents 
received  by  the  plaintiffs  from  the  condemnation  iu  1^H7 
till  the  house  was  torn  awav  in  1890  should  be  an  otfeet 
against  said  damages,  if  you  should  find  there  have  been 
anv  such. 

His  Honor  declined  to  charge  the  jury  as  requested  by 
the  defendant,  and  the  defendant  excepted,  but  iustructe<l 
the  jury  that  they  should  allow  interest  upon  such  sum  as 
they  assessed  as  damages  to  the  i)roperty,  if  they  assesse<l 
anv,  but  should  also  take  into  consideration  the  use  made 
of  and  the  benefit  received  by  plaintiffs  from  the  land  after 
it  was  condemned  against  the  damages. 

His  Honor  charged  the  jury  as  follows,  among  other 
things:  **And  must  be  for  those  benefits  only  which  are 
s))ecial  to  the  owner,  and  not  such  as  he  shares  in  common 
with  other  persons."     The  defendant  excepted. 
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The  Court,  at  request  of  dcfendaut  city,  charged  the 
jury:  "That  it  appeared  from  the  evidence  that  the  land 
taken  by  defendant  is  a  small  portion  of  a  large  and  con- 
siderable block  or  tract  of  land,  and  that,  therefore,  in  esti- 
mating the  damages,  you  must  take  into  your  considera- 
tion the  whole  tract  or  block,  and  not  confine  yourselves  to 
the  value  of  the  land  actually  taken,  and  say  what  the 
damage  to  the  whole  block  is  by  such  taking;  that  the 
value  of  the  land  taken  is  not  the  measure  of  damage.'^ 

The  jury  responded  to  the  issues  submitted  as  follows : 

To  the  first,  $3,900 ;  to  the  second,  $2,400. 

His  Honor  thereupon  made- an  order  in  the  case  against 
the  objection  of  defendant,  referring  the  same  to  Reuben 
McBrayer,  Esq.,  to  ascertain  and  report: 

**1.  What  is  the  true  condition  of  the  title  of  the  said 
land  ? 

"2.  What  portion  of  the  said  fifteen  hundred  ($1,500) 
dollars  shall  be  paid  to  the  said  Elizabeth  A.  Smith,  the 
life  tenant  ? 

'^3.  Who  and  in  what  proportions  are  entitled  to  the 
remainder  of  said  fifteen  hundred  dollars? 

'*4.  Any  other  information  pertinent  to  the  question  to 
how  said  moneys  shall  be  paid  out." 

The  report  of  the  referee  was  as  follows: 

**1.  As  to  the  first  proposition  I  find  that  Mrs.  Elizabeth 
A.  Smith  is  the  owner  of  a  life  estate  in  said  land,  under 
the  will  of  James  M.  Smith,  her  father,  made  in  ISof),  and 
proved  at  July  Term,  1856,  of  Buncombe  County  Court, 
the  clause  relating  to  the  land  in  controversy  being  as  fol- 
lows: 'To  Elizabeth  A.,  wife  of  J.  H.  Gudger  (now  Eliza- 
beth A.  Smith),  to  her  sole  and  separate  use  and  benefit, 
for  and  during  her  natural  life,  with  remainder  to  such 
children  as  she  may  leave  her  surviving  and  those  repre- 
senting the  interest  of  any  that  may  die  leaving  children,' 


7()4  IN  THE  SUPREME  COURT. 


MiLLEtt   r.    ASIIEVILLE. 


and  the  plaintiffs  Lula  R.  Miller,  wife  of  C.  H.  Miller,  and 
J.  H.  Gudger  are  the  two  children,  and  only  ones  now 
living,  of  the  said  Elizabeth  A.  Smith,  the  life  tenant,  and 
plaintiffs  Lula  R.,  Hattie  C.  and  Mary  E.  Stepp,  minors, 
are  the  only  surviving  children  of  Polly  R.,  the  other  child 
of  the  life  tenant,  Mrs.  Elizabeth  A.  Smith,  but  I  find  that 
the  remainder  as  made  in  said  will  is  not  a  vested  but  a 
contingent  remainder,  and  I  cannot,  therefore,  now  say, 
during  the  continuance  of  the  life  estate,  what  interest  the 
plaintiffs,  other  than  Elizabeth  A.  Smith,  have  in  said  land. 

"2.  I  find,  in  answer  to  the  second  proposition,  that  Mr. 
Elizabeth  A.  Smith,  the  life  tenant,  is  now  sixty-two  years 
old,  and  in  good  health,  and  that  her  life  estiite  in  said 
?1,5()()  is  worth  in  cash  seven  hundred  and  eighty-seven 
and  -j^j^ff  dollars,  her  expectancy  of  life,  under  the  mortuary 
table  as  set  forth  in  \'ol.  I  of  71i€  Code  of  North  Carolina, 
§1352,  being  twelve  years  and  nine  months. 

*'3.  The  third  proposition  I  caruiot  answer  more  fully 
than  it  is  answered  in  fii-st  answer  above;  that  is  to  sjiy, 
that  under  the  will  the  remainder  being  a  contingent  one, 
it  caimot  be  ascertained  during  the  life  of  Mrs.  Smith  how 
the  remainder  of  the  $1,500  shall  be  divided,  and  to  whom 
it  shall  be  paid. 

*^4.  In  answer  to  the  fourth  proposition  referred  the  ref- 
eree begs  to  suggest  to  the  Court  that,  in  his  opinion,  the 
difficulty  as  to  the  distribution  and  ownership  of  the$l,'^00 
recovered  might  be  obviated  by  the  Court  making  an  order 
placing  the  $1,500  in  the  hands  of  the  Clerk  or  some  other 
person  appointed  by  the  Court  for  that  purpose,  and  ni 
said  order  allowing  the  life  tenant,  Mrs.  Elizabeth  A.  Smith. 
the  interest  cm  same,  to  be  paid  annually  during  her  lif"?- 
and  the  principal  to  be  divided  at  her  death,  when  the 
owners  thereof  can  l)e  ascertained." 
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The  defendant  excepted  to  the  report  of  the  referee, 
without  waiving  previous  exceptions  to  the  reference  itself, 
upon  the  following  grounds : 

"That  the  referee  erred  in  finding  as  conclusion  of  law 
or  fact  that  the  plaintiff  Mrs.  E.  A.  Smith  is  entitled  to 
recover  of  the  defendant  anything  as  damages  to  her  life 
estate  in  the  land,  hecause  there  was  no  evidence  either 
upon  the  trial  or  before  the  said  referee  that  there  was  any 
damage  to  her  life  estate. 

**That  the  referee  should  have  found  as  conclusions  of 
law  and  fact  that  neither  of  the  plaintiffs  are  entitled  to 
recover  anj'thing  of  the  defendant. 

''That  the  referee  should  have  rendered  judgment  in 
favor  of  defendant  for  $2,400,  the  benefits  assessed  by  the 
jury,  and  costs." 

The  objections  of  defendant  were  overruled,  and  judg- 
ment was  rendered  as  follows: 

"  Upon  the  issues  found  by  the  jury  and  upon  the  report 
of  the  referee,  Reuben  McBrayer,  Esquire,  which  report  is 
filed  herein,  it  is  now  adjudged  that  the  plaintiff  Elizabeth 
A.  Smith,  is  entitled  to  her  life  estate  in  the  sum  of  fifteen 
hundred  dollars  and  that  she  have  and  recover  from  the 
City  of  Asheville  the  sum  of  seven  hundred  and  eighty- 
seven  and  j-^^^^  dollars,  with  interest  thereon  from  the  — 
day  of  August,  1891,  until  paid. 

**It  is  further  adjudged  that  the  remainder  of  said  sum 
of  fifteen  hundred  dollars  to-wit,  seven  hundred  and 
twelve  and  ^y^  dollars,  be  paid  by  tlie  defendant,  the 
City  of  Asheville,  to  J.  L.  Cathey,  Clerk  of  the  Superior 
(.'ourt  for  Buncombe  Countv,  with  interest  thereon  from  the 
—  day  of  August,  189],  until  paid. 

'*It  is  further  adjudged  that  the  said  J.  L.  Cathey,  Clerk 
of  this  Court,  receive  the  said  sum  of  seven  hundred  and 
twelve  and  ^^^  dollars  and  that  he  invest  the  same  for  the 
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highest  legal  rate  of  interest  which  he  may  be  able  to 
obtain  therefor  until  such  time  as  it  shall  be  determined 
who  mav  be  entitled  to  the  same,  when  the  same,  with 
the  accumulated  interest  thereon,  shall  be  paid  to  tliOM' 
adjudged  to  be  the  owners  thereof;  to  be  invested  upon 
bond  and  real  estate  mortgage  or  some  other  good  and 
sufficient  security. 

"It  is  further  adjudged  that  the  City  of  Asheville pay 
the  costs  of  this  i)roceeding,  to  be  taxed  by  the  Clerk. 

*'This  cause  is  retained  for  further  directions  ami  until 
it  shall  be  determined  by  the  Court  herein  who  is  entitled 
to  the  said  sum  of  seven  hundred  and  twelve  and  yV(r^'^'" 
lars." 

From  the  foregoing  judgment  defendant  appealed. 

Mr.  CharlcH  A.  Moore,  for  plaintitts. 

3/r.s.sr.s.  Cobb  &  Merrlmon,  for  defendant  (appellant). 

Clakk,  J. :  The  first  exception  of  the  defendant,  which 
is  to  the  testimony  of  C.  II.  Miller  in  regard  to  the  plan  of 
the  city,  already  in  evidence  without  excej)tion,  i.s  without 
merit. 

The  defendant  having  admitted  that  James  M.  Smith 
died  seized  in  fee-simple  of  the  land ;  that  his  will,  which 
was  in  evidence  without  objection,  had  been  construed  m 
Miller  ex-parte,  90  N.  (\,  G25,  and  that  the  plaintiffs  were 
the  testator's  daughter  and  grandchildren,  and  having 
itself  instituted  this  proceeding  to  condemn  the  laud,  was 
estopped  to  deny  that  the  title  to  the  land  was  in  the  plain- 
tiffs or  some  of  them.  In  what  proportion  the  dain^^^^ 
for  the  land  should  be  divided  among  the  plaintiffs  did  not 
concern  the  defendant.  It  had  no  right,  therefore,  to  excejjt 
to  the  order  of  reference  made  to  that  end  bv  the  Court 
after  verdict.  The  verdict  established  the  title  in  plaintifl? 
and  the  amount  of  damages  the  defe»ndant  .«?hould  pay. 
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It  is  true  that  it  was  held  in  the  case  cited  that  the  real 
estate  devised  by  Jame  M.  Smith  could  not  be  sold  for  par- 
tition. But  that  was  between  the  parties  themselves,  and  on 
the  ground  that  the  remainders  being  contingent,  the  par- 
ties entitled  to  share  therein  could  not  l>e  ascertained.  But 
that  rule  does  not  apply  as  between  the  sovereign,  or  the 
party  to  whom  it  delegates  the  right  of  eminent  domain, 
and  those  having  an  interest  in  the  land — vested  or  contin- 
gent. When  (as  here)  the  property  is  taken  under  the 
right  of  eminent  domain,  the  fund  realized  is  substituted 
for  the  realty  and  is  held  subject  to  like  charges  and  trusts, 
and  when  limited  over  on  a  contingent  remainder  it  will 
be  divided  among  the  partic^s  entitled  upon  the  happening 
of  the  contingency  in  the  same  manner  as  the  realty  itself 
would  have  been  if  it  had  remained  intact.  If  this  were 
not  so  it  would  be  easv  as  to  the  construction  of  railroads, 
the  opening  or  widening  of  streets  and  in  the  numerous 
other  instances  which,  in  a  progressive  community,  call  for 
the  exercise  of  the  powers  of  ultimate  sovereignty,  to  defeat 
the  right  of  eminent  domain,  by  simply  limiting  or  settling 
property  upon  a  contingent  remainder.  It  would  hamper 
the  exercise  of  the  right  if  the  remainderman  could  wait 
till  some  remote  day  when  the  damages  would  be  enhanced 
by  the  rise  in  values.  The  jury  having  assessed  the 
totality  of  the  damages  due  by  the  defendant,  and  that  it 
was  due  to  the  plaintiffs,  the  defendant,  as  above  said, 
need  not  concern  itself  as  to  the  division  of  the  fund  or 
the  directions  of  the  Court  how  the  fund  or  any  part  thereof 
shall  be  held  or  divided.  The  requests  from  the  defendant 
to  charge,  numbered  three,  four,  five,  six,  seven,  were  pro{)- 
erly  refused.  The  charge  substituted  for  tlie  eighth  prayer 
of  defendant  was  proper. 

We  are  of  opinion,  however,  that  there  was  error  in 
instructing  the  jury,  as  re(iuested  by  the  plaintiffs,  that  tlie 
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benefits  assessed  must  be  onlj'  those  '*  which  are  special  to 
the  owner,  and  not  such  as  he  shares  in  common  with  other 
persons."  To  this  the  defendant  excepted.  The  rule  laid 
down  by  his  Honor  has  been  the  settled  ruling  of  this  Court, 
but  it  was  exj)ressly  altered  as  to  all  condemnation  proceiKl- 
ings  instituted  in  behalf  of  the  defendant  by  section  16,  ch. 
l;5o,Pr.  Acts  1891.  It  is  true  this  was  enacted  28th  February, 
1891,  after  these  proceedings  were  begun.  But  the  verdict 
assessing  the  damages  was  rendered  thereafter,  at  August 
Term,  1891.  This  is  merely  a  change  of  remedy.  Whether 
the  defendant  can  reduce  the  damages  by  all  the  benefits 
accruing  to  the  plaintifis  or  only  by  those  benefits  special 
to  the  i)laintiffs  rests  with  the  sovereign  when  it  confers 
the  exercise  of  the  right  of  eminent  domain.  When,  after 
proceedings  begun,  but  before  the  trial,  the  Legislature 
struck  out  all  right  to  any  benefits  as  an  offset,  it  was  held 
valid.  Railroad  v.  Hall,  H7  111.,  99.  For  the  same  reajnm 
the  present  act,  which  extends  the  assessment  of  l)enefitsto 
all  received  by  the  land  owner,  instead  of  a  restriction  to 
the  special  benefits,  is  valid.  All  the  land  owner  can 
claim  is  that  his  property  shall  not  be  taken  for  public  use 
without  compensation.  Compensation  is  had  when  the 
balance  is  struck  between  the  damages  and  benefits  con- 
ferred on  him  by  the  act  complained  of.  To  that  and  that 
alone  he  has  a  constitutional  and  vested  right.  The  Le«:- 
islature  in  conferring  upon  the  corporation  the  exercise  of 
the  right  of  eminent  domain  can,  in  its  discretion,  requm* 
all  the  benefits  or  a  sj)ecified  part  of  them,  or  forbid  any  of 
them  to  be  assessed  as  offsets  against  the  damages.  Thi> 
is  a  matter  which  rests  in  its  grace,  in  which  neither  party 
has  a  vested  right,  and  as  to  which  the  Legislature  can 
change  its  mind  always  before  rights  are  settled  and  vested 
by  a  verdict  and  judgment. 
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This  error  in  no  wav  enters  into  or  affects  the  verdict 
upon  the  first  issue.  Therefore,  a  partial  new  trial  will  be 
awarded  as  to  the  verdict  upon  the  second  issue  only. 

Error. 


(\  H.  MILLER  vt  al.  v.  THE  CITY  OF  ASIIEVILLE. 


(plaintiffs    appeal). 

Municipal  Corporations — Condemnation  Proceedings —  Dam- 
ages — Benefits — Diverse  Owners  —  Life  Estate  —  Contingent 
Remainder — Issues. 

1.  Where  it  app)eared  frcnn  a  will  in  evidence,  without  objection,  that  one 

of  the  claimants  of  land  condemned  by  a  city  was  entitled  to  a 
life  estate  only  therein,  a  judgment  in  favor  of  such  claimant  for 
the  value  of  the  life  estate  only  was  properly  rendered  in  a  suit 
relating  to  damages  for  such  condemnation. 

2.  Where,  in  apportioning  an  award  of  damages  and  ascertaining  the 

value  of  a  life  estate  in  a  fund  of  $l,oOO,  it  apjwared  that  the  life 
tenant  was  sixty-two  yeai-s  of  age  and  in  good  health,  the  finding 
of  a  referee  that  the  exjwctancy  of  sucli  life  tenant  was  twelve 
years  and  nine  months,  and  the  value  of  her  life  estate  in  such  fund 
was  $787.03,  was  i)roper  under  section  13r)2  of  The  Code. 

•i.  Where  land,  limited  by  a  will  to  one  for  life  and  by  contingent  remain- 
der to  others,  was  condemned  by  a  city  for  widening  streets,  the 
damages  awarded  stand  in  the  same  i)light  and  condition  as  tlie 
realty,  and  it  was  proper  to  adjudge  that  the  balance  of  the  recov- 
ery, after  deducting  the  present  value  of  the  life  estaU*  of  the  life 
tenant,  should  be  invested  by  the  Clerk  until  the  termination  of  tlie 
life  estate  so  as  then  to  be  divided  among  the  partias  then  entitled 
in  the  manner  provided  by  the  will  as  to  the  realty  for  which  it 
had  been  substituted. 

4.  In  ascertaining  damages  for  the  condemnation  of  land,  where  the 
amount  of  damages  and  benefits  have  both  been  found  bj'  the 
jury,  it  is  immaterial  whether  the  mathematical  operation  of  de- 
ducting one  from  the  other  is  made  by  the  Court  or  the  jury. 

49— Vol.  112 
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was  verified  or  not.  It  is  well  established,  however,  that  a 
material  amendment,  unverified,  to  a  verified  complaint 
renders  it  necessary  to  treat  the  complaint  as  unverified. 
And  as  this  amendment  was  material,  at  least  as  far  as 
defendant  Walker  was  concerned,  the  complaint  was  filed  as 
to  him  just  before  the  issues  were  submitted  to  the  jury. 
Rankin  v.  Allison,  64  N.  (\,  673;  Bank  v.  Frankford^  Phil- 
ips, 199. 

Section  386  of  The  Code  provides:  **In  all  other  actions, 
except  those  mentioned  in  the  preceding  section,  when  the 
defendant  shall  fail  to  answer,  and  upon  a  like  proof,  judg- 
ment by  default  and  inquiry  may  be  had  at  the  return 
term,  and  inquiry  shall  be  executed  at  the  next  succeeding 
term.''  The  return  term  was  that  held  in  August,  1891. 
If  the  complaint  had  been  filed  according  to  the  provisions 
of  section  206  of  The  Code,  on  or  before  the  third  dav  of 
the  term,  and  the  defendant  had  failed  to  ap|)ear  and  demur 
or  answer  at  the  same  term,  the  plaintiff  might  have  had 
judgment  by  default  (section  207),  But  where  the  complaint 
is  filed  after  the  return  term  it  stands  on  the  file  during 
the  first  three  days  of  the  next  succeeding  term,  and  judg- 
ment bv  default  for  want  of  an  answer  at  that  term  raav 
be  rendered,  and  if  judgment  is  not  rendered  at  the  term 
last  named,  and  there  is  no  answer  filed  at  the  next  term 
thereafter,  judgment  may  then  be  taken  by  default. 
Roberts  v.  Allman,  106  N.  C,  391.  The  plaintifi*,  therefore, 
was  entitled  to  judgment  by  default  at  March  Term,  1892, 
upon  the  complaint  filed  at  the  })revi()us  term.  But  the 
complaint  was  amended  at  March  Term,  1892,  when  the 
case  was  reached  upon  the  calendar;  it  does  not  appear 
whether  this  was  within  the  first  three  davs  of  the  term  or 
not;  if  it  were  the  defendants  were  entitled  to  the  balance 
of  the  term  to  file  their  answer,  and  if  no  demurrer  or 
answer  was  filed  the  j)laintifi'  would  have  been  entitled 
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to  judgment  by  default.  It  is  evident  that  tills  judgment 
could  not  have  been  rendered  until  just  before  the  adjouni- 
ment  for  the  term. 

We  think  the  case  was  properly  plaeed  upon  the  civil 
issue  docket,  although  no  issues  had  been  joined,  for  not 
only  issues  of  fact  joined  upon  the  pleadings,  but  also  all 
other  matters  for  hearing  before  the  Judge  at  a  regular 
term  of  the  Court,  arc  to  be  put  upon  this  docket.  The 
Code,  §8;5,  paragraph  3 ;  Walton  v.  McKcman,  101  X.  C, 
428.  The  complaint  having  been  amended  at  March 
Term,  1802,  the  defendant  was  entitled  to  answer.  For  all 
practical  j)urposes  the  term  at  which  the  complaint  is  filed, 
before  the  third  day  thereof,  is  the  return  term.  Rokrt^ 
v.  AUman,  mprcL  And  while  it  is  true  that  the  refusal  of 
the  Judge  to  allow  an  answer  to  be  filed  at  the  trial  tenuis 
a  matter  of  discretion  and  not  reviewable  {lle-e^  v.  hua, 
84  N.  C,  597)  this  was  not  the  trial  term,  because  the 
amended  complaint  had  just  been  filed.  We,  of  course,  are 
referring  to  such  amendments  as  that  which  was  made  iu 
this  case,  and  not  of  amendments  where  the  opposing  party 
has  not  been  misled  by  a  defect  in  the  pleadings,  in  which 
case  an  amendment  can  be  allowed  during  the  trial  or  even 
after  verdict.  Garrrit  v.  Trotter,  Go  N.  C,  430;  Thf  Qoie. 
§273. 

Defendant  Walker,  then,  ought  to  have  been  peniiitted 
to  answer  at  March  Term,  1892,  and  if  answer  was  not  filed 
before  the  adjournment,  in  case  the  amended  complaint  wa.'^ 
filed  before  the  close  of  third  day  of  the  term,  the  plaintiff 
would  have  been  entitled  to  a  judgment  by  default  and 
inquiry  under  section  386.  We  nowhere  find  that  the 
inquiry  may  be  executed  at  the  same  term  as  that  at  which 
the  ju<lgment  by  default  was  rendered,  unless  it  is  expressly 
allowed  to  be  done  bv  statute. 
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All  irregular  judgment  is  one  rendered  contrary  to  the 
t-ouree  and  practice  of  the  Court,  and  may  be  set  aside  at 
anv  reasonable  time. 

The  submission  of  the  case  to  the  jury  without  judgment 
by  default,  and  at  the  same  term  at  which  such  judgment 
might  have  been  rendered  if  the  defendant  had  not  been 
entitled  to  answer,  was  not  according  to  the  course  and 
practice  of  the  Court  and  was  irregular,  and  it  was  error  to 
have  held  that  the  trial,  verdict  and  judgment  were  regu- 
lar. Thev  ought  to  have  been  set  aside  as  to  the  defend- 
ant  Walker,  and  the  said  defendant  allowed  to  answer. 
(Defendant  Rhinehart  did  not  appeal).  Error  in  defendant 
Walker's  appeal. 

(plaintiff's  appplvl  in  same  case). 

MacRae,  J.:  Whatever  mav  have  been  the  former  rul- 
ings  upon  the  power  of  the  Judge  to  set  aside  judgments 
under  section  274  of  The  Code^  wo  must  consider  it  settled 
by  the  decisions  in  Beck  v.  Bellaviij,  93  N.  C,  129,  and 
Clemrnmis  v.  Field,  99  N.  C,  400,  followed  at  last  Term  in 
the  case  of  Floweis  v.  Alford,  111  X.  C.,  248,  that  where  the 
judgment  was  rendered  upon  a  verdict  the  motion  will  be 
denied,  and  that  tlierefore  it  was  error  in  his  Honor  to  have 
set  aside  the  verdict  and  judgment  for  excusable  neglect. 
But  as  the  same  result  will  be  reached,  and  the  verdict  and 
judgment  be  set  aside  as  irregular,  the  appellant  will  not 
recover  his  costs  upon  the  appeal.     It  is  so  ordered. 

Error. 
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PKNNIMAN  &  CO.  v.  B.  J.  ALEXANDER. 
Contract — Maturity — Interest — Instruction  to  Jury. 

1.  A  writinjf  conUiining  a  statement  of  Hums  to  become  due,  at  different 

«lates,  followed  by  an  authorization  to  a  third  person  to  }«y  the 
amounts,  as  specified,  to  another,  becomes,  when  accepte<i,  a  con- 
tnict  by  the  acceptor  to  pay  such  sums,  and  in  the  aWnci*  of 
any  collateral  or  contemporaneous  agreement  the  legal  etTect  of 
such  writinjf  is  a  matter  for  construction  by  the  Court. 

2.  Where,  in  an  action  on  a  promise  to  pay  a  sura  of  money,  the  jury  found 

the  same  to  l)e  due  the  plaintitf  **with  interest  from  matiirity," 
which  was  fixed  by  the  judpnent  at  the  date  thereof,  the  defend- 
ant cannot  com})lain  that  the  (^ourt  did  not  instruct  the  jury 
when,  \\\yon  the  face  of  the  writing,  the  sum  became  due. 

:j.  Where  defendant  resisted  recovery  on  his  acceptance  of  an  order 
given  to  })Iaintiffs  by  a  builder,  on  the  ground  that  the  builder 
had  (juit  work  before  the  date  fixed  for  the  payment,  and  the  Judge 
instructed  the  jury  that,  if  there  was  fraud  or  collusion  lietween  the 
builder  and  the  defendant  to  defraud  the  plaintiff,  the  defendant 
could  not  avoid  his  liability  and  the  burden  of  proof  i)f  proxing 
such  fraud  and  collusion  was  on  the  plaintilT:  HeUI,  that  ^?Ul•h 
instruction  was  not  erroneous,  and  could  not  have  the  effect  of 
prejudicing  the  defendant's  cause. 

Civil  action  for  the  recoverv  of  money,  heard  liefore 
Graven,  »/.,  ami  a  jury,  at  Spring  Term,  1893,  of  the  Suj)C- 
rior  Court  of  Bincombe  Countv. 

This  action  was  originally  begun,  in  the  Court  of  a  Ju:r 
tice  of  the  Peace,  l)y  Penniman  &  Co.,  plaintiffs,  agaiust 
the  defendant,  and  W.  R.  Penniman  was  subsetjuently 
admitted  as  plaintiff  by  amendment. 

The  action  was  based  upon  a  written  instrument,  which 
is  in  the  words  and  figures  following,  to-wit  (tliis  instru- 
ment was  put  in  evidence  by  plaintiffs  and  admitted  to  be 
genuine): 
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"OcniitKR  13,  18110. 

;  on  second  house $132  2-5 

;  week. 

!nt  on  first  house '»(>  13 

bout  twenty  days. 

;nt  on  second  house fit*   12 

bout  thirty  days.  

$264  50 

e  B.  J,  Alextinder  to  }iay  the  above  amount 
&  Co.,  as  specified  above. 

N.  €.,  October  13,  1890. 

be  preMCiited.  .J(ixath.\n  Moosey. 

[1.  B,    .J.    Ai.KXASDER." 

ed  on  tlie  trial  that  the  item  "Fii-st  payment 
ise,  *132.2r»,"  was  paid  in  November,  1890,  by 
ihiintiff. 
te.-itimony  tending  to  show  that  after  tlie 
:unce  of  tlic  order  the  defendant  "had  taken 
from  Mooney,"  tlie  contractor;  that  Mooney 
lutraet ;  that  he  quit  work  witiiin  twenty  days 
.■  of  the  writinf;;  that  while  he  was  buihling 
!port  had  gone  out  that  lie  would  not  be  able 
contract,  and  that  when  he  (juit  be  had  on 
nterial  not  paid  for,  which  defendant  u.sed  in 
ic  house. 

charged  the  jury  as  follows: 
■  offered  in  evidence  by  the  plaintiff  is  neither 
Iraft,  nor  hill  of  exchange,  in  the  usual  form 
ments.  It  is  evidence  of  a  contract  in  writing 
urt  will  construe  and  instruct  you  how  this 
be  construed.     Taking  what  appear.-;  on  the 
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face  of  the  pai»er,  it  means  a  [)romise  on  the  part  of  the 
defeiKhmt,  Alexander,  to  pay  to  the  j)laintiff  the  two  sums 
of  ?02.l;J  and  $()2.12,  and  if  nothing  more  is  shown  the 
phiintitf  has  the  right  to  recover  the  sums,  with  intere::5t  at 
six  per  cent,  from  the  time  it  fell  due. 

"The  defendant  substantially  admits  this  and  undertakes 
to  show  you  that  the  promise  was  not  absolute  and  uncon- 
ditional, but  that  at  the  time  the  writing  w^as  made  it  was 
agreed  that  payment  was  not  to  be  made  unless  Mooney  did 
so  much  work  on  the  house  as  should  entitle  him  to  have 
the  second  payment  on  his  contract  with  Alexander  for  the 
building  of  the  house. 

"  Now  the  defendant  assumes  the  burden  of  the  proof,aud 
he  must  satisfy  you,  by  a  preponderance  of  the  evidence, 
that  there  was  sucli  an  agreement,  and  must  further  satisfy 
you  that  the  work  was  not  done  by  Mooney,  which  would 
entitle  him  to  the  second  payment. 

*'  It  is  not  re(juired  that  the  defendant  satisfv  you  bevond 
a  reasonable  doubt,  but  it  must  apj^ear  by  a  prepondenince 
of  evidence. 

''  If  the  jury  find  that  there  was  at  the  time  of  the  writing 
an  agreement,  outside  of  the  writing,  and  that  Mooney 
quit  the  building  before  he  did  the  work  which  was  to  have 
been  done  before  the  vSecond  payment  was  to  be  paid,  then 
the  j)laintiff'  cannot  recover  of  the  defendant  in  this  action. 

**()f  course,  if  there  was  anv  fraud  or  collusion  l)etweeu 
Mooney  and  Alexander  to  defraud  the  plaintiff,  Alexander 
could  not  bv  fraud  avoid  his  liabilitv.  Or  if  Alexander 
j)revented  Mooney  from  going  on  to  complete  the  work  hf 
could  not  be  allowed  by  his  own  wrong-doing,  by  his  unlaw- 
ful interference,  to  prevent  Mooney  from  doing  the  work, 
to  relieve  himself  from  liability  to  pay. 

'•'But  the  {)laintiff  must  show  you  that  there  was  such 
fraud  and  collusion,  or  that  Alexander  did  prevent  Moonev 


FEBRUARY  TERM,  1893.  781 


Pennimax  v.  Alexander. 


from  going  on  with  the  work  on  his  contract  with  Alexan- 
der." 

The  jury  returned  verdict  for  the  plaintiff,  and  defend- 
ant moved  that  the  same  be  set  aside  and  for  a  new  trial, 
uj)on  the  following  grounds: 

1.  The  defendant  requested  the  Court  to  charge  the  jury 
that  the  contract  sued  on  showed  upon  its  face  that  the  two 
sums  of  money  claimed  by  plaintiff  would  not  become  due, 
as  to  the  first,  until  the  second  payment  on  first  house 
hocame  due,  and  as  to  the  second,  until  the  second  pay- 
ment on  the  second  house  became  due,  and  that  the  burden 
was  upon  the  plaintiff*  to  show  that  the  said  payments  on 
said  house  had  become  due,  or  that  one  of  said  payments 
had  become  due  when  this  action  was  begun.  His  Honor 
declined  to  give  this  instruction,  and  defendant  excepted, 
and  now  assigns  his  Honor's  refusal  as  error. 

2.  The  defendant  excepts  to  and  assigns  as  error  his 
Honor's  construction  of  the  contract  sued  on.  The  defend- 
ant insists  that  there  was  error  in  the  instruction  itself,  and 
that  it  was  also  error  that  his  Honor  did  not  tell  the  jury 
when,  upon  the  face  of  the  contract,  the  two  sums  became 
due. 

3.  That  the  defendant  excepts  and  assigns  error  in  his 
Honors  instruction  to  the  jury  in  reference  to  ** fraud  or 
collusion  between  Moonej'  and  Alexander  to  defraud  the 
plaintiff." 

D^^feudant  insists  that  there  was  no  evidence  in  the  case 
to  which  these  in.structions  could  api)ly;  that  there  was 
no  evidence  of  fraud  or  collusion  of  anv  kind  between 
Mooney  and  Alexander  to  defraud  plaintiff  or  anj'one; 
there  was  no  evidence  that  Alexander  was  guilty  of  fraud  ; 
there  was  no  evidence  that  Alexander  prevented  Mooney 
from  going  on  to  complete  the  work,  or  of  any  unlawful 
interference  by  Alexander  with  the  work. 
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The  motion  for  new  trial  was  refused,  and  from  the  judg- 
ment on  the  verdict  defendant  appealed. 

3Ir.  Charles  A.  Moore^  for  plaintiff. 
Mesms.  J.  H.  Merrimon  and  W.  W.  Jones,  for  defendant 
(api)ellant). 

BiKWELL,  J.:  We  find  no  error  in  the  instruction  given 
to  tlie  jury.  The  writing,  which  was  admitted  to  be  genu- 
ine, was  in  effect  a  contract  on  the  part  of  defendant  to  pay 
to  the  plaintiff*  one  hundred  and  thirty-two  dollars  within 
tlie  weL^k  following  the  date  thereof,  and  sixty-six  dollars 
within  twenty  days  after  that  date,  and  sixty-six  dollar.^ 
within  thirty  davs  thereafter,  and  the  defendant  has  failed 
to  show  to  the  satisfaction  of  the  jury  that  at  the  time  he 
assumed  the  alleged  liability  by  writing  the  word  ''accepted 
on  the  account  and  order  there  was  between  the  partie^j  a 
collateral  agreement,  not  made  a  part  of  the  w'riting,  explain- 
ing and  modifying  his  apparent  liability.  If  there  was  no 
contract  or  agreement  between  the  parties  except  the  writ- 
ing itself,  it  was  to  be  construed  by  his  liouor,  and  the 
right  of  the  plaintiff'  to  recover  followed  from  that  con- 
struction. 

The  jury  found  that  the  defendant  was  indebted  to  plain- 
tiff in  the  sum  of  one  hundred  and  thirtv-two  doUai'sand 
twenty-five  cents,  ''with  interest  at  six  per  cent,  from  date 
of  maturity,"  which  date  seems  to  have  been  fixed  by  the 
judgment  on  December  17,  1890.  Of  this  defendant  has 
no  cause  to  complain. 

Nor  can  the  third  exception  of  defendant  be  sustainei 
His  Honor  distinctly  told  the  jury  that  if  the  plaintiff  had 
insisted  before  them  that  Mooneyes  quitting  the  contract 
might  have  been  the  result  of  the  unlawful  act  of  defend- 
ant or  collusion  between  him  and  Moonev,  the  burden  of 
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t  fact  was  upon  him.  Tlie  proposition  of  law 
ly  stated.  We  cannot  see  tliat  the  statement  to 
iiilcr  the  circumstances,  prejudiced  the  det'end- 

Affinncd. 


il.  (WRH  ft  nl.  V.  .J.  K.  .ALKXAXDKK  et  al. 

Uerwei-  Lnml — Parlies — Nonsiiil  of  I'Duccaiffir;/ 
Party — Heiitu  and  J'rnfih — Dnxiat/en. 

Iieiidenfy  of  an  action  routing  to  land  hclwefii  l'.  iimi  t'., 
■li  tlicre  WBN  KiiliBwiUpntiy  a  dccrff  directinji  P.  lo  convey 
I  to  (■.  iijmn  the  |MiyniL'nt  by  the  lattor  of  the  halaiuv  of 
i-liat*-nioncj-,  P.  conveyed  to  oilier  parties:  thiTcnfter  ('. 
swit  for  tSie  Isnii  nihilist  P.  anil  hin  Rnintiiw,  vhn  iven;  in 
on;  IMil,  tliftt  P.  wan  nut  a  iHi\'*«ry  party,  and  it  was  not 
allow  plaintiff  to  enter  a  nontniit  as  to  P.,  tlif  prantor  of 
.T  defendants. 

?ptionH  are  not  taken  to  n  lefnsal  to  Mibniit  issues  tendered 
ose  Hubinittt'd,  until  after  verdict  on  a  motion  for  new  trial, 
cejitions  are  too  late  to  be  eonsidered  on  U)>)M'al. 
n  action  to  recover  land,  the  defentlantH  sought  to  intmdnce 
■nee  a  record  of  a  unit  then  {lending  lietween  the  plaiiititf 
•ther  for  the  piUTOse  of  showin^t  that  that  case  was  lietween 
e  parties  and  for  the  same  eiiuse  of  action,  and  it  ap|»eared 
ine  of  the  prewnt  defendants  was  a  party  to  sneh  suit: 
lat  the  rci'onl  was  pn>jieriy  ex<-lii<led. 

as  executor  holding!  a  debt  ajHiinst  C,  and  also  holdinp:  the 
le  to  land  in  trust  t<i  con^'ey  it  to  C.  njmn  the  iiayiueut  of 
t,  <'onveye<l  the  land  lo  otiiers,  P.  and  his  grantees  having 
possession  and  receivinp  the  rents  and  profils  of  the  land, 
iro|ier,  in  a  suit  by  C.  to  reeover  the  land  and  n>nts,  profits 
iiaj.'es,  to  adjudce.  uixni  pn>|HT  findinK"  by  the  jury,  that 
nts,  profits  anil  daniaireK  were  charitable  ajwinst  P.  to  the 
>fextinsnishinK  the  debt  held  hy  him  as  executor a^miustC. 
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(*iviL  AiTiox,  tried  before  Holce,  J.,  and  ii  jury,  at  March 
Term,  1892,  of  BrNcoMijE  8uj)erior  Court. 

The  complaint  alleged  that  in  1871  one  N.  W.  AVoodfin 
contracted  to  convey  a  certain  tract  of  land  near  Asheville 
to  the  plaintiff  for  the  sum  of  eight  hundred  dollars,  which 
contract  was  duly  registered ;  that  at  the  time  of  such  con- 
tract  there  was  a  mortgage  on  said  land  due  by  Woodfiii 
to  R.  M.  Pearson,  which  was  foreclosed  in  1872  and  con- 
veyed by  the  commissioner  to  R.  M.  Pearson,  who  subsc^ 
(juently  died,  leaving  a  last  will  and  testament,  apiK)intiug 
Richmond  Pearson  executor;  that  thereafter,  in  a  suit  pend- 
ing in  Buncombe  Superior  Court,  originally  brought  by 
R.  M.  Pearson,  and  to  which,  after  his  death,  his  executors 
and  heirs  at  law  became  parties,  against  the  plaintiff,  a 
decree  was  rendered  directing  the  plaintiffs  therein  to  make 
a  deed  for  the  land  to  this  plaintiff,  Carr,  upon  the  payment 
of  the  balance  due  on  the  purchase-money ;  that  during  the 
pendency  of  the  last  mentioned  action  the  executors  and 
heirs  at  law  of  R.  M.  Pearson  contracted  to  convey,  and  did 
afterwards  convey,  the  said  lands  to  the  defendants,  who  are 
in  ])ossession  of  the  lands  and  have  received  the  rents  and 
profits  of  and  endamaged  the  lands  by  reason  of  theiroccu- 
pation,  etc.     The  plaintiff  Carr,  in  1880,  conveyed  a  foiir- 
tenths  interest  in  the  land  to  C.  A.  Moore,  and  in  1889  con- 
veyed the  balance  to  J.  S.  Adams.     Wherefore  the  plaintiffs 
pray  for  possession  of  the  land,  the  execution  of  uecessjiry 
conveyances,  and  for  an  account  of  the  rents  and  profits 
and  an  application  of  the  same  to  the  judgment  against 
Carr. 

The  defendants  (other  than  Pearson,  executor)  in  their 
answer  formally  admitted  or  denied  the  allegations  of  the 
complaint,  among  those  denied  beiag  the  allegation  thai  a 
decree  had  been  rendered  in  1884  in  the  suit  by  Pearson, 
executor,  against  Carr,  directing  a  conveyance  of  the  land 
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to  CaiT  upon  the  payment  by  the  hitter  of  the  balance  of 
the  purchase-money  contracted  to  be  paid  to  Woodfin. 
They  also  averred  that  whatever  contracts  or  conveyances 
the  plaintiffs  Moore  and  Adams  had  with  or  from  the  plain- 
tiff Carr  they  were  made  with  a  full  knowledge  of  the  legal 
and  equitable  rights  of  defendants. 

For  a  further  defence  they  averred  that  they  had  in  good 
faith  and  without  any  knowledge  of  plaintiffs'  alleged 
e({uities,  bought  the  land  from  Richmond  Pearson  (who 
had  acquired  the  rights  of  the  other  heirs  at  law  of  R.  M. 
Peai'son),  entered  into  possession,  whicli  they  have  main- 
tained openly  and  continuously  for  more  than  seven  years 
under  their  deeds  as  color  of  title  prior  to  the  commence- 
ment of  this  suit;  that  they  have  greatly  improved  the 
land,  which  has  by  such  improvement  and  otherwise  greatly 
enhanced  in  value;  that  the  plaintiff  Carr,  if  he  ever  had 
any  etpiity  by  reason  of  his  contract  with  Woodfin,  had 
abandoned  tlie  same,  etc. 

The  defendant  Richmond  Pearson  also  filed  an  answer. 

When  the  case  w^as  called,  and  before  the  jury  was  im- 
paneled or  the  pleadings  were  read,  the  ])laintiffs  took  a 
nonsuit  as  to  the  defendant  Richmond  Pearson,  executor, 
to  whi(*h  defendants  excepted. 

The  plaintiffs  and  defendants  tendered  certain  issues,  and 
it  was  agreed  that  the  Judge  should  determine  the  proper 
issues  during  the  trial,  but  such  agreement  was  not  to  be 
taken  as  a  waiver  of  defendants'  riglit  to  insist  on  the 
ij^ues  tendered  nor  to  object  to  such  as  might  be  submitted. 

Plaintiffs  introduced  the  various  deeds  and  contracts 
and  decrees  referred  to  in  tlieir  comi)laint.  They  also 
introduced  the  record  of  a  case  entitled  *'  Richmond  Pear- 
son, executor  of  R.  M.  Pearson,  cf  «/.,  heirs  at  law  of  R.  M. 
Pearson,  deceased,  against  S.  M.  Carr,"  pending  in  the 
Superior  Court  of  Buncombe  ( \)unty  since  its  commencement 
50— Vol.  112 
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by  R.  M.  Pearson,  as  plaintitf,  prior  to  Spring  Term,  1874. 
It  was  admitted  by  both  parties  that  Carr  had  made  no 
ten(hM-  of  tiie  nionev  for  wliich  Ricdimond  Peai*son,  execu- 
tor,  recovered  jud^j^nient  in  this  action;  that  no  sale  by  the 
Clerk,  actintr  as  commissioner,  liad  been  made,  and  that 
the  plaintiffs  in  said  cause  had  made  no  deposit  of  title 
deed  to  S.  M.  Carr  with  the  Clerk  of  the  Superior  Court  as 
retjuired  bv  the  decree.  This  action  was  begun  bv  R.  M. 
Pearson  against  S.  M.  Carr  in  1874. 

There  was  evidence  tending  to  show  that  tbe  land  in 
question  was  covered  by  all  of  the  foregoing  contract;?, 
deeds  and  wills,  and  the  same  described  in  the  pleadings 
in  said  suits,  which  land  was  in  controvei'sv  in  said  suits. 

The  evidence  showed  that  William  Smith,  J.  E.  Alex- 
ander and  J.  M.  Wright  went  into  the  possession  of  the 
land  pending  the  suit  between  R.  M.  Pearson  and  his 
re|)resentatives,  after  his  death,  against  S.  M.  Carr,  in  which 
said  land  was  in  controversv,  immediatelv  after  the  same 
w-as  conveyed  to  them,  and  had  remained  in  possession  ever 
since,  receiving  the  rents  and  profits  therefrom. 

There  was  also  evidence  offered  by  the  plaintiffs  tending 
to  show  the  rental  value  of  the  land  since  July,  1888,  to 
which  time  the  referee,  Johnstone  Jones,  Es(iuire,  ascer- 
tained the  rents  and  damages,  as  apj^ears  by  his  report  in 
the  said  case  of  R.  M.  Pearson  against  S.  M.  Carr,  duly 
filed  therein,  modified  by  the  Court,  and  damage  done 
thereto  every  year  since  in  removing  wood,  timber  and 
fencing  therefrom. 

There  was  also  evidence  introduced  tending  to  show  the 
vearlv  value  of  the  said  lands  since  Julv  1st.  1883,  hut 
there  was  no  evidence  to  show  that  the  land  had  been 
improved  since  that  time.  There  was  also  evidence  tend- 
ing to  show  that  the  land  had  not  been  damaged  l)y 
defendants. 
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The  defendants  sought  to  introduce  in  evidence  a  record 
in  the  case  of  S.  M.  Carr  against  Richmond  Pearson, 
executor,  for  the  purpose  of  showing  that  that  case,  then 
pending  in  the  Superior  Court  of  Buncombe  County,  was 
between  the  same  parties  as  to  this  case,  and  for  the  same 
cause  of  action.  The  Court,  upon  insi)ection  of  the  record, 
excluded  it,  upon  objection  of  the  i)hiintiffs,  and  defendants 
excepted. 

There  were  no  special  instructions  prayed  for  b\-  either 
side  and  no  exception  to  any  part  of  his  Honor's  charge  to 
the  jury  taken  at  the  trial. 

The  following  are  the  issues  (with  the  responses)  sub- 
mitted to  the  jury,  and  were  not  objected  to  until  after  ver- 
dict and  on  the  motion  for  a  new  trial : 

1.  What  amount  is  still  due  as  shown  by  the  judgments 
and  decree  of  1884  in  Pearson  v.  Carr/  Answer.  $330,  with 
interest  from  July,  1883. 

2.  What  is  the  annual  value  of  the  land  from  Julv,  1883? 
A.  $ol.50. 

3.  What  damage  and  waste  has  been  done  to  lanrl  from 
July,  1883,  and  in  what  years  was  damage  done,  if  it  was 
done?  A.  Waste,  $50;  damage,  $100 — $150  ;  waste  accrued 
between  the  years  1883  and  1889. 

4.  Have  defendants,  or  those  under  whom  thev  claim 
title  believed  by  them  to  be  good  and  without  knowledge  or 
actual  notice  of  plaintiffs'  claim,  made  permanent  valuable 
improvements  on  said  property?     A.  No. 

5.  How  much  is  value  of  land  enhanced  by  such  im|)rove- 
ments?     A.  None. 

().  At  the  time  this  action  was  commenced  was  there 
another  action  pending  between  the  parties  for  same  claim 
and  demand?     A.  No. 

7.  Has  plaintiff  Carr  abandoned  his  claim  to  pro])erty? 
A.  No. 
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8.  Are  plaintiffs  owners  of  land  sued  for?     A.  Yes. 

9.  Are  they  entitled  to  the  possession  of  the  same?  A. 
Yes. 

Defendants  moved  for  a  new  trial  for  errors  in  Court: 
(1)  in  permitting  iioL  pros,  as  to  Richmond  Pearson,  execu- 
tor; (2)  in  holding  the  record  offered  by  defendants  incom- 
petent and  insufficient  to  .show  pendency  of  another  action 
for  same  cause  between  same  parties  or  privies;  (•3)  for 
not  submitting  issues  offered  by  defendants ;  (4)  that  the 
(■ourt  submitted  the  issues  that  it  did;  (5)  the  Court  erred 
in  holding  Pearson  responsible  for  any  rents  and  profits 
from  the  land  since  July,  1883.  (This  was  only  done  as 
against  Pearson  to  an  amount  sufficient  to  satisfy  the  judg- 
ment). 

The  Court  overruled  the  motion,  and  the  defendant? 
excepted. 

There  was  judgment  for  the  plaintiffs  that  they  were  the 
owners  and  entitled  to  the  possession  of  the  land  and  that 
they  recover  from  defendants  the  sum  of  $122.50,  being  the 
difference  between  the  total  rents  and  profits  and  damage? 
and  the  amount  due  by  Carr  on  the  purchase-money  of  the 
land  and  interest.  The  judgment  also  declared  that  the 
purchase-money  due  by  Carr  had  been  paid  in  full  and  that 
satisfaction  of  the  judgment  in  favor  of  Pearson,  executor, 
against  Carr,  rendered  in  1884,  should  be  entered.  From 
the  judgment  the  defendant  appealed. 

Mc'isrs.  Charles  A.  Moore  and  Cobb  &  MerrimoHy  forplaintiff. 
Mr.  F.  A.  Sondley,  for  defendants  (appellants). 

HrinvELL,  J. :  The  plaintiff*,  when  the  case  was  called  for 
trial,  could  enter  a  nonsuit  as  to  the  defendant  executor, 
and  no  one  had  a  right  to  object  to  this  except  that  par- 
ticular defendant,  and  he  only  in  the  event  that  in  his 


FEBRUARY  TERM,  1 


ans«-er  lie  hud  (.leinanded  iittiriiiiitivo 
|)liiiiititts  or  some  of  tliem,  which  lie 
when  the  executor  had  l>eeu  thus  discli 
lilf,  the  other  defendants  had  so  dei 
might  have  adjudged  him  to  !>e  a  iv 
niiirlit  have  direeted  him  to  he  made  a 
instance.  Xo  such  motion  was  made, 
of  his  own  motion,  cause  him  to  I)e  hv< 
^18fl),  concluding  correctly,  as  we  tliinl 
wa,s  not  necessary  to  a  complete  deterir 
tmi^ersy. 

It  aiijwars  that  the  defendants  tend 
lint  they  made  no  exccjition  to  the  refu 
lliey  tendered  nor  any  exception  to  tho 
Honor  till  they  asked  for  a  new  trial, 
came  too  late  to  bo  considered.  Howev 
they  would  have  availed  the  defondan 
taken  in  apt  time,  because  the  issues  sc 
and  submitted  to  the  jury,  were  suf 
Enm-y  v.  linilroail,  lO'i  N.  V.,  209;  J 
X.  C,  047. 

The  record  of  the  suit  of  S.  M.  Carr 
i'enrson,  executor,  was  properly  exclude 
the  i»endency  in  the  Superior  Court  of 
of  another  action  between  the  ."ame  | 
sjmie  cause  of  action.  Xot  one  of  the  ( 
a  party  to  that  suit. 

When,  in  lS7it,  Richmond  I'earso 
power  given  him  in  the  will  of  his  te?i 
sell  the  hind  in  controversy  to  J.  E. 
Smith  and  James  M.  Wright,  the  legal 
the  heir.s  of  ii.  M.  Peai-son  in  truyt  to 
Ciirr  in  fee  whenever  the  balance  of  t 
due  from  him  to  the  estate  of  R.  M.  Pe; 
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1884  it  was  judicially  determined  that  the  balance  of  the 
.said  purchase-niouey  was  three  hundred  and  forty  dollars, 
which  was  adjudged  to  bear  interest  from  July  25  of  that 
year.  It  is  admitted  that  all  the  other  heirs  of  R.  M.  Pear- 
son conveyed  their  estate  in  said  land  to  Richmond  Pear- 
son,  and  the  latter  has  conveyed  the  same  to  Alexander, 
Hmith  and  Wright,  who,  having  gone  into  possession  under 
the  executor,  to  whom  the  balance  of  the  purchase-money 
was  due,  and  also  holding  under  a  deed  from  him  who  was 
invested  with  the  legal  title  as  trustee  for  Carr,  the  vendee, 
stand  in  the  i)lace  of  both  the  executor  and  heir  of  R.  II. 
Pearson  so  far  as  Carr  and  his  assignee  are  concerned,  and 
whatever  rents  and  profits  would  have  been  credited  on  the 
purchase-money,  if  the  land  had  remained  in  the  hands  of 
the  executor,  are  properly  to  be  credited  on  that  debt, 
though  the  land  has  been  held  and  used,  not  by  the  execu- 
tor, l)ut  by  his  vendees  and  tenants.  White  v.  Jones,  88  N.  C, 
1(>G.  It  so  happened  that  the  trustee  held  the  legal  title 
and  the  possession  and  was  himself,  as  executor,  the  ceMui 
que  trust.  It  was  his  duty  to  apply  the  rents  and  profits  of 
the  land  to  the  extinguishment  of  the  debt,  until  said  debt 
was  thereby  fully  paid,  if  he  chose,  as  it  seems  he  did,  not 
to  have  the  commissioner  to  sell  the  land.  And,  since  he 
saw  fit  to  hold  possession  by  his  assignees,  wlio  had  notice 
of  Carr's  equities,  he  and  they  are  liable  to  the  plaintiff  for 
such  waste  and  damage  to  the  land  as  has  been  cominitte<l 
or  done  while  it  was  so  held.  The  plaintiffs,  the  debt  due 
for  the  purchase  of  the  land  being  extinguished,  are  enti- 
tled to  the  possession  of  it,  and  to  such  balance  of  rents 
and  damages  as  remain  after  appropriating  as  much  thereof 
as  maj'  be  necessary  to  the  satisfying  of  that  claim. 

And  the  executor's  presence  in  Court  as  a  party  to  this 
action  was  not  at  all  necessary  in  order  that  there  might  be 
made  a  settlement  that  will  effectually  bar,  as  it  seems,  any 
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lien  he  mav  assert  on  the  hind  for  the  balance  found  due 

a. 

him  by  the  decree  of  1884.  hy  force  of  the  judgment  in  this 
cause  the  legal  title  to  the  land  is  vested  in  the  plaintiffs, 
and  thev  hold  that  title  free  from  any  trust  in  favor  of  the 
executor,  if  in  fact  he  sold  the  land  to  the  defendants,  for 
the  sale  of  the  land  bv  him  was  a  transfer  of  his  debt  or 
claim  thereon,  and  that  has  been  adjudged  to  have  been 
j«atisfied  by  a  judgment  binding  on  his  assignee. 

As  the  executor  was  not  a  party  when  the  decree  was 
rendered  it  was  not  strictly  proi)er  that  it  should  declare 
that  a  judgment  standing  in  his  favor  should  be  canceled. 
If,  in  truth,  he  sold  the  land  to  the  defendants  that  legal 
effect  will  follow.  If  he  had  not  done  so  the  decree  will  be 
harmless  as  to  him,  as  it  has  no  binding  force  on  the  execu- 
tor except  through  his  assignee.  So  in  neither  case  can  it 
work  harm  to  him. 

No  Error.  Affirmed. 


B.   F.  SMATIIERS,  Adnunistrator,  etc.,  of  Joliii  Loathcrwood,  v. 

W.  L.  MOODY  et  al. 

Coiidruetioii  of  Will — Devise — Life  Estate — liiglit  of 
Executor  to  Possession  of  Land. 

1.  Where  a  testator  devined  lands  and  other  projjerty  to  his  wife,  and  in 
the  devising  clanse  provided  as  follows:  "All  the  above  named 
articles  she  is  to  have  the  nndistur]>e<l  possession  of  dnring  her 
natnral  life.  At  her  death  thev  shall  descend  to  and  V)econie  the 
projH^rty  of  my  three  blind  sons,  to-wit,  K<lvvard,  Elias  an<l  Jason, 
to  Ih?  equally  divided  between  them  for  their  supi)ort;  to  be  man- 
aged for  them  by  my  executor.  In  case  one  of  them  should  die 
then  said  property,  with  its  increase,  shall  descend  U)  and  become 
the  property  of  the  other  two.     In  case  two  of  them  die  then  t,he 
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aforesaid  property  shaH  emire  to  and  become  the  proix'rty  of  the 
remaining  one;  at  his  death  all  the  proi)erty  that  remains  I  will 
to  }>e  pold  by  my  executor  to  the  best  advantage,  and  the  moneys 
arising  from  said  sale  shall  be  ecpially  divided  among  all  my  ^nd- 
children  of  whatever  name":  Hehl,  that  the  plain  intention  of 
the  te>»tator  was  that  \i\Km  the  death  of  the  last  pn^^•ivo^  of  the 
three  ])lind  sons  all  the  proi)erty  committed  by  him  to  the  man- 
agement of  his  execntor  for  their  snpjx)rt — the  land  and  po  much 
of  the  personal  pro|>erty  as  remained — should  l)e  sold  for  division 
as  stated  in  his  will. 

2.  An  administrator  ctnn  tt'Mamcuta  (nmc.ro  has  all  the  right*  and  jwwers 

and  is  subject  to  the  same  duties  as  if  he  had  ])een  named  as  execu- 
tor; therefore 

3.  Where  an  executor  was  charged  with  the  managtmient  of  land,  which 

implied  the  right  of  jiossession  until  the  trust  should  l)e  fully  car- 
ried out,  upon  his  death  and  the  ap}K>intment  of  an  adminiptrator 
(If  honi.'i  non^  ram  tt'AtninntIo  anneso^  the  latter  Ix'came  entitled  to 
the  j)D.sst\>*.-*ion  of  the  land,  and  can  recover  the  same  from  those 
withholding  it. 

Civil  action  for  the  reooverv  of  land,  brought  bv  B.  F. 
Smathers,  admiiii.strator  de  bonin  non,  cum  iestamento  annexo, 
of  John  Leatherwood,  against  W.  L.  Moody  and  W.  P. 
Moody,  and  heard  I)efore  Byuiirn,  J.,  at  Fall  Term,  1 892, of 
Haywood  Superior  Court  on  eoniphiint  and  demurrer. 

The  plaintiff  alleged  that  he  was  the  owner  of  and  entitled 
to  the  possession  of  the  land  by  virtue  of  the  will  of  Johu 
Leatherwood,  deceased,  and  his  office  as  administrator,  hav- 
ing been  appointed  administrator  rfe  bom's  noiiy  cum  kdamenfo 
mine.ro,  upon  the  death  of  the  executor  named  in  the  will  ami 
who  had  (lualified.  The  pertinent  clause  of  the  will  was  as 
follows: 

^'2.  I  give  and  l)equeath  to  my  beloved  wife,  Sarah 
Leatherwood,  four  tracts  of  land  (describing  them).  Also 
four  negroes,  to-wit,  P^illia,  Raleigh,  Fannie  and  Robert. 
Also  four  head  of  horses,  equal  to  any  of  my  stock  I  may 
have  on  hand.  Also  ten  head  of  cattle,  equal  to  the  me- 
dium of  mv  stock  that  mav  be  on  hand  at  mv  death.    Also 
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twenty  head  of  hogs,  equal  in  value  to  my  stock,  and  also 
twelve  head,  equal  in  value  to  my  stock.  Also  all  my  house- 
hold and  kitchen  furniture,  together  with  all  the  poultry  on 
the  farm  of  whatever  nature  or  kind.  All  the  above  named 
articles  she  is  to  have  the  undisturbed  possession  of  during 
her  natural  life.  xVt  her  death  thev  shall  descend  to  and 
become  the  property  of  my  three  blind  sons,  to-wit,  Edward, 
Elias  and  Jason,  to  be  equally  divided  between  them  for 
their  support ;  to  be  managed  for  them  by  my  executor;  in 
case  one  of  them  should  die  then  said  property,  with  its 
increase,  shall  descend  to  and  become  the  property  of  the 
other  two ;  in  case  two  of  them  die  then  the  aforesaid  prop- 
erty shall  enure  and  become  the  property  of  the  remaining 
one;  at  his  death  all  the  property  that  remains  I  will  to  be 
sold  by  my  executor  to  the  best  advantage,  and  the  moneys 
arising  from  said  sale  shall  be  ef[ually  divided  among  all 
my  grandchildren  of  whatever  name.'' 

The  defendants  demurred  to  the  complaint  and  insisted 
that  bv  the  terms  of  the  will  the  land  descended  to  the 
survivor  of  the  three  blind  sons  with  the  right  of  disposal 
in  fee,  '*  and  that  it  does  not  a])pear  from  the  comj)laint 
that  there  was  no  disposition  made  of  said  property  or  that 
any  of  said  property  remained  at  the  death  of  the  survivor; 
and  that  it  does  not  appear  from  the  complaint  that  the 
plaintiff  has  or  claims  any  other  riglit  or  interest  in  said 
land  outside  of  his  ai)pointment  as  administrator,  etc.  ; 
and  that  it  appears  from  the  face  of  the  complaint  that 
the  plaintiff  is  nothing  more  than  a  naked  trustee,  and  it 
does  not  appear  therefrom  that  the  said  trust  has  not  Ijeen 
executed." 

His  Honor  overruled  the  demurrer,  holding  that  by  the 
will  the  three  sons  had  onlv  a  life  estate  in  the  land,  and 
defendants  appealed. 
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Messrs,  G,  H.  Smathers^  J.  C.  L.  Gndger  aud  T.  F.  David- 
son, for  plaintiff. 

Mcssi's.  G.  S.  FergnsoHj  J.  M.  Moody  and  T.  R.  Parnell,  for 
defendants. 

BuKWKLL,  J.  :  The  testator,  whose  intention  is  the  great 
object  of  in(juiry  in  our  effort  to  correctly  construe  his  will, 
seems  most  naturafly  to  have  considered  four  persons — bis 
wife  and  his  three  unfortunate  sons — the  special  objects  of 
his  provident  care.  To  his  **  beloved  wife,"  as  he  calls  her, 
he  gives  the  home  where  he  and  she,  with  the  blind  boys, 
lived,  and  other  lands,  and  all  the  furniture,  aud  certain 
slaves  and  stock,  indicating  most  unmistakably  his  wish 
and  purpose  that  the  home,  as  he  left  it,  should  be  the 
home  of  his  widow.     His  intentions  as  to  her  are  plain. 

It  will  be  noted  that  he  makes  no  provision  for  his  three 
blind  children  during  the  life  of  his  wife,  in  whose  "  undis- 
turbed possession  "  he  directed  **all  the  above  named  arti- 
cles "  should  remain  "•  during  her  natural  life-time,"  thus 
indicating  his  entire  confidence  that  so  long  as  the  mother 
lived  they  would  be  cared  for  by  her  out  of  the  property 
thus  given  to  her.  But  he  is  careful  to  provide  for  these  un- 
fortunates after  the  death  of  the  mother  ;  and  as  he  showed, 
by  giving  them  nothing  during  their  mother\s  life,  his  belief 
tliat  they  were  helpless  and  in  need  of  constant  care,  so  he 
further  exhibited  that  belief  by  his  provision  for  them  after 
her  demise.  The  property,  including  the  land  described  in 
the  complaint,  was  then  to  come  under  the  management  of 
the  executor  of  his  will  for  the  support  of  his  three  blind  sons 
equally.  His  language  shows  an  evident  intent  that  they 
should  neither  be  burdened  by  nor  entrusted  with  the 
management  of  the  estate  from  which  he  wished  them  to 
be  supported  ;  and  while  he  says  that  these  lands  and  the 
other   property   named    shall   *'  descend "    to    them,  and 
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'* become  their  property''  and  ** enure"  to  them,  and  upon 
the  death  of  one  these  should  enure  and  become  the  *'  prop- 
erty of  the  surviving  ones,"  all  these  expressions  are  con- 
trolled and  explained  by  the  provision  that  at  the  death  of 
that  surviving  one  **all  the  property  that  remains"  shall 
be  sold  by  the  executor  and  the  money  divided  among  his 
grandchildren  of  whatever  name.  We  think  it  very  plain 
that  the  testator's  intention  was  that  upon  the  happening 
of  this  event — the  death  of  the  last  survivor  of  the  three 
blind  sons — all  the  property  committed  by  him  to  the 
management  of  his  executor  for  their  support,  the  land 
and  as  much  of  the  personal  property  as  had  not  been  con- 
.sumed  or  lost,  should  then  be  sold  for  division  as  above 
stated. 

Since,  under  this  construction  of  the  will,  it  is  the  duty  of 
the  plaintiff  administrator  to  sell  the  land  described  in  the 
complaint,  it  is  his  right  and  his  duty,  standing  as  he  does 
in  the  place  of  the  executor,  to  take  possession  of  that  land 
that  he  may  in  a  proper  manner  discharge  the  trust  imposed 
upon  him.  He  has  all  the  rights  and  powers  and  is  sub- 
ject to  the  same  duties  as  if  he  had  been  named  as  executor. 
The  Code,  §2168.  The  executor  of  this  will  was  expressly 
charged  with  the  management  of  this  land,  which  implied 
the  possession  thereof,  during  the  life  of  the  three  blind 
children,  and  it  is  clearly  implied  that  his  possession  was 
to  continue  till  he  had  made  sale  thereof  for  the  puri)Ose 
mentioned  in  the  will.  As  the  executor  could  recover  the 
possession  of  this  land  if  he  were  living  {The  Code,  §lo()l) 
so  can  the  plaintiff  do,  being  clothed  with  all  his  rights 
and  })owers.  McAlpiue  v.  Daniel,  101  N.  C,  5.')0 ;  The  Code, 
§§21()8,  2166. 

Such  being  the  right  of  the  plaintiff  under  the  will 
which  he  has  been  appointed  to  execute,  it  follows  that  the 
demurrer  was  properly  overruled.     The  effect  of  it  was  to 
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admit  the  truth  of  all  the  allegations  of  the  complaiut, 
among  which  was  one  that  defendants  unlawfully  and 
wrongfully  witl)held  the  possession  from  the  plaintiff.  He 
avers  a  right  to  the  possession,  which  we  adjudge  to  be 
valid  if  the  faoti5  upon  which  he  says  it  rests  are  true,  and 
a  wrongful  withholding  of  that  possession  hy  defendant. 
He  is  entitled  to  judgment  unless  an  answer  is  filed. 
No  Error.  Affirmed. 


J.   11.  TrC'KKK  V.  THE  INTER-STATES  LIFE  ASSOCIATION. 

Petition  for  Remioval  to  Federal   Court — Practice — Judgvicnt 

for  Want  of  Answer — Appeal. 

1.  Where  it  api)ears  upon  the  face  of  a  jK'tition  to  remove  a  cAuee  pend- 

ing in  a  State  Court  to  the  Federal  Court  that  the  former  had  excln- 
sive  original  jurisdiction,  it  is  the  right  and  the  duty  of  the  State 
Court  to  insist  ujwn  iti?  exclusive  authority  and  to  retain  jurist 
diction. 

2.  Failure  to  enter  exception  to  a  judgment  within  ten  days  from  the 

expiration  of  the  term  of  the  Court  forfeits  the  right  of  appeal. 

li  A  motion  for  ju«lgment  for  want  of  an  answer  was  properly  alloweil 
when  the  complaint  was  duly  verified  and  what  purported  to  be 
the  verification  of  the  answer  was  attested  only  by  a  person  sign- 
ing his  name  with  the  letters  "X.  P."  added  thereto,  but  without 
an  ofiicial  seal. 

Civil  action  brought  to  recover  the  sum  of  $1,000,  due 
by  virtue  of  the  contract  contained  in  a  policy  of  iusurauce, 
and  heard  at  December  Term,  1892,  of  the  Superior  Court 
of  Buncombe  County,  before  Bynum^  J. 

The  reference  in  the  opinion  of  Associate  Justice  Ayekv 
to  the  facts  is  sufficient  for  an  understanding  of  thedecisiou 
of  the  Court. 
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Me^rs,  Cobb  tt  Merrinion  and  R.  0.  Burton^  for  plaintitf. 
No  counsel  contra. 

Avery,  J.:  If  it  were  conceded  that  the  petition  for 
removal  to  the  Circuit  Court  of  the  United  States  on  the 
ground  of  local  influence  and  prejudice  was  duly  verified, 
or  if  the  plaintiff  had  admitted  that  such  a  petition  had 
been  filed  in  the  Federal  Court  and  an  order  of  removal 
had  been  made  there  (though,  in  fact,  it  was  not  pretended 
that  sucli  action  had  been  taken),  it  would  still  have  been 
the  right  and  the  duty  of  the  State  Court  to  insist  upon  its 
exclusive  authority  and  to  retain  jurisdiction,  because  the 
sum  demanded,  under  the  ])olicy,  is  the  matter  in  dispute, 
and  is  less  than  two  thousand  dollars.  In  re  Pennsylvania 
Ch.,  137  U.  S.,  4")]  ;  Laiuson  v.  Railroad^  decided  at  this 
term. 

If  the  nisi  prius  Courts  of  the  States  were  bound  to  desist 
from  further  proceedings  upon  the  filing  of  a  petition  in 
such  courts  for  removal,  or  of  the  record  of  a  petition  pre- 
viously filed  and  the  order  made  by  a  Federal  Court,  when, 
upon  the  face  of  the  petition,  in  either  case,  it  appeared  that 
the  State  Court  had  exclusive  original  jurisdiction,  then 
the  right  of  litigants  in  the  State  tribunals  to  si)eedy  trial 
(Const.,  Art.  I,  sec.  18)  must  be  enjoyed  subject  to  volun- 
tary forbearance  of  the  Federal  Courts  to  overstej)  the  limits 
of  their  rightful  jurisdiction. 

The  just  and  well-settled  rule  is  that  where  a  valid  order 
of  removal  is  made,  the  jurisdiction  of  the  State  Court 
ceases  ipso  facto,  and  any  subsequent  orders  or  {)roceedings 
therein  are  void;  but  where  the  Federal  tribunal  orders 
the  record  to  be  sent  up  in  a  case  of  which  it  is  manifest 
the  State  Courts  have  exclusive  jurisdiction,  though  the 
record  mav  be  transmitted  in  obedience  to  tlie  order,  the 
subsequent  proceedings  of  the  Federal  Court  in  assertion  of 
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its  autliority  to  determine  the  controversy  are  equally  null 
and  void.     Lawmn  v.  Railroad,  supra. 

After  entering  an  appearance  and  filing  an  answer  at  the 
end  of  sixtv  davs,  allowed  on  his  own  motion,  counsel  was 
not  present  when  the  case  was  called  for  trial,  ncr  was  am* 
exce])tion  entered  to  the  judgment  of  the  Court  within  ten 
days  after  the  end  of  the  term.  The  right  of  appeal,  there- 
fore, has  been  lost  by  laches;  but  if  that  wore  not  so  there 
was  no  error  in  granting  the  motion  for  judgment  for  want 
of  an  answer  when  the  complaint  was  duly  verified,  while 
what  purported  to  be  the  verification  of  the  answer  m\< 
attested  only  by  a  person  signing  his  name  with  the  letters 
"X.  P."  besiile  the  signature,  but  without  an  official  si'al. 

There  is  no  error,  and  the  judment  must  be 

Affirmed. 


(•H.\KLi:s  MOODY  et  al.  v.  A.  S.  JOHNSON. 

Foreign  Will — Probate —  Wifnessess — Authentication  of 
liecords — Onnity  Between  States. 

1.  Whore  a  will  relating  to  land  was  admitteil  to  i»robate  in  another  Stat*' 

before  the  enactment  of  KeviFod  Code,  ch.  119,  sec.  17,  requirinjr  two 
of  the  subscribing  witnesses  to  be  actually  examined,  and  theonler 
of  the  Court  admitting  the  same  to  i>robate  recited  that  theri'were 
two  attesting  witnesses  and  that  the  will  wa.s  duly  jiroved  by  tlieui, 
the  i)resumi)tion  arises  that  each  of  them  was  examined  and  t«1i- 
fied  to  everthing  essential  to  show  that  the  will  was  exwateti  in 
accordance  with  the  requii*ement8  of  sections  1  and  6  of  oh.  li-i 
Revised  Statutes. 

2.  When  duly  certified  full  faith  and  credit  will  be  given  to  the  nn-vnls 

of  a  sister  State  by  the  Courts  of  this  State,  reserving,  howover. 
the  right  to  determine  what  forms  and  ceremonies  shall  Ik?  essen- 
tial to  the  valid  transfer  of  title  to  land  lying  in  thelwrdensofthi.'* 
State, 
o.  Neither  comity  nor  principle  jux^cludes  the  legislature  of  thij?  State 
from  prescribing  regulations  as  to  passing  uj)on  anthentit«te<i 
records  from  another  State  preliminary  to  recording  tbein. 
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Civil  action  to  recover  laud,  tried  before  Hokcy  J.,  at 
Spring  Term,  1892,  of  Madison  Superior  Court. 

The  plaintiff  Reeves  claimed  title  to  an  undivided  one- 
half  of  the  land  under  the  will  of  Alexander  WiUiams,  and 
uj)on  offering  a  certified  copy  thereof  from  the  County  Court 
of  Greene  of  the  State  of  Tennessee  his  Honor  intimated 
that  he  would  hold  it  inadmissible  in  evidence,  and  the 
j)laintiff  Reeves  thereupon  suffered  a  nonsuit  and  appealed. 
The  order  of  probate,  claimed  to  be  defective,  is  set  out  in 
the  oi>inion  of  Associate  Justice  Avery. 

Mr.  T.  R.  PurnelL  for  plaintiff  (api)ellant). 
Messrs.  Gudger  &  Martin,  for  defendant. 

Avery,  J. :  The  plaintiff  M.  P.  Reeves,  who  claimed  one 
undivided  half  of  the  land  in  controversy,  through  the 
will  of  Alexander  Williams,  of  Tennessee,  has  joined  the 
heirs  at  law  of  Moody,  as  alleged  co-tenants,  holding  the 
other  undivided  half,  in  bringing  this  action  against  the 
defendant,  who  offered  a  tax  deed  as  color  of  title,  and  also 
testimony  tending  to  show  continuous  adverse  possession 
for  twenty  years  before  the  action  was  brought.  In  defer- 
ence to  an  intimation  that  the  Court  would  hold  the  certi- 
fied copy  of  said  will  incompetent  as  evidence  to  show  the 
transmission  of  title  to  the  land  the  plaintiff  Reeves  sub- 
mitted to  judgment  of  nonsuit  and  appealed. 

The  will  purported  to  have  been  executed  on  the  10th  of 
April,  184:$,  and  was  proved  in  the  County  Court  of  Greene 
County,  Tennessee,  in  1852,  the  record  of  the  said  probate 
being  as  follows:  "The  last  will  and  testament  of  Alexan- 
der Williams,  deceased,  was  produced  in  court  for  probate, 
with  Tipp  Henderson  and  J.  J.  Mitchell  sul)scri])ing  wit- 
nesses thereto,  by  whom  the  same  was  duly  proved,  and 
the  Court  thereupon  ordered  that  the  said  will  be  recorded. 
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Whereupon  Catherine  D.  Williams,  the  executrix  named 
therein,  a[){)eare(l  in  court,  and  she  being  exonerated  bv 
the  will  from  giving  security,  took  the  oath  of  an  executor, 
and  the  Court  ordered  that  letters  issue  to  her  acconhngly." 

The  Act  of  1784  (Revised  Statutes,  ch.  122,  sees.  1  and  6) 
was  construed  at  an  early  day  as  re(|uiring  the  attestation 
of  two  witnesses  in  order  to  render  a  devise  therein  con- 
tained effective  to  joa-ss  land  to  the  devisee,  and  in  this 
respect  the  law  has  remained  unaltered  u})  to  the  present 
time.  In  re  Thoiimsi,  111  N.  C,  4()J).  But  in  the  manner 
of  proving  wills  a  material  change  was  made  when,  as  a 
part  of  the  Revised  Code,  the  enactment  that  at  least  two 
of  the  subscribing  witnesses  should  be  actually  examined 
took  effect  on  the  1st  of  Januarv,  1806.  Jenkins  v.  Jcnkm 
96  N.  C.,  254,  and  In  re  ThoniaSj  supra.  Prior  to  that  time 
it  had  been  repeatedly  hehl  that  when  the  instrument  upon 
its  face  ai)peared  to  have  been  attested  by  two  witnesses, 
and  the  entry  in  the  records  of  the  proper  tribunal  showed 
that  it  was  "proved  in  oi)en  court ^'  by  one  of  them  "and 
recorded,"  the  presumption  would  be  that  all  things  were 
done  in  accordance  with  law,  and  therefore  the  Vonris 
would  infer,  if  there  was  nothing  upon  the  face  of  the 
order  to  the  contrary,  that  the  witness  examined  testi- 
fied that  the  other  witness  as  well  as  himself  signed  in  the 
presence  of  the  testator.  Marshall  v.  Fisher,  1  Jcnes,  111^ 
Harven  v.  Springs,  10  Ired.,  181;  Morgan  v.  £a-ss,  3  Ired., 
243;  Bhintt  v.  Pafton,  2  Hawks,  245;  Trnstecs  v.  Bhinit 
Term  Rej)orts,  455;  Jnihimi  v.  Jenkins  and  In  re  TlnMm^ 
supra. 

Commenting  u{)on  the  Act  of  1784,  Chief  Justice  T.wum 
(in  Blount  v.  Pafton,  supra)  said:  *' The  circumstances  there 
enumerated  are  essential  to  the  legal  validity  of  the  will 
and  their  existence  must  be  proved  to  the  County  Court  to 
authorize  them  to  record  the  will.     But  it  is  not  necessjiry 
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(o  set  them  fortli  in  tlie  L-ertificate  of  the 
when  it  ii|ipe!irs,  as  iu  this  case,  that  the  w 
by  two  witnesses,  and  the  (,'Ierk  certifies  UiH 
by  one,  the  proof  niiist  prima  facie  be  intent 
KMh  (18  the  lair  reipdres."  TIic  hiter  case  ot"  I 
mpra,  involved  the  validity  of  a  previous  \ 
County  t'ourt  in  Tennessee,  just  as  in  the 
ronsideration.  The  prohat*  in  that  case 
majority  of  the  Court  to  be  insufficient,  Ix 
stance  of  the  testimony  of  tlic  single  witnes; 
ported  to  be  set  out  in  full,  and  failed  to  sho 
wifiieas,  as  well  as  himself,  subscribed  to 
pn-sonce  of  tlie  tt'stator.  Opinions  were  tl 
oise  by  three  Judfjes,  Ska  well,  Hai-i-  and  ' 
Tho  Court  concurred  in  lioldiug  that  while 
mte  that  the  title  to  land  lying  in  North  Cur 
pass  by  a  will  unless  it  was  attested  by  a 
ne.ss(^s,  as  prescribed  by  our  statute,  caeh  e; 
the  opinion  that  if  the  record  in  that  ease  ha 
that  the  instrument  was  proved  by  one  o1 
the  law  wouhl  have  presumed  that  it  wa.s 
the  Court  of  a  sister  Stjiti',  just  as  the  sar 
would  have  arisen  in  favor  of  the  proeecdi 
Courts.  In  the  absence  of  any  judicial  ki 
statutory  law  of  another  State  the  Courts  of 
act  ujion  the  [iresumptton  that  the  common  1 
lis  modified  by  statutes  passed  previons  to 
and  so  far  as  they  are  consistent  with  tin 
rejiublican  institutions,  prevails  in  the  or 
States  and  all  other  States  formed  priinarit; 
from  them.  Brown  v.  I'rntt,  3  Jones'  Kcj., 
Morgan, '-i  Ircd.  Va\.,  ill ;  ;S  Am.  and  Eng.  Enc. 
Chief  Justice  Taylor,  acting  upon  this  it 
rule  ajiplieable  to  proof  in  a  court  of  comi 
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down  by  Lord  Camden,  that  **Ono  witness  is  sufficient  to 
prove  what  three  have  attested,  and  tlioiigh  that  witness 
must  he  a  subscriber,  yet  that  is  owing  to  the  general  com- 
mon hiw  rule  that  where  a  witness  has  subscribed  an  iu!?tru- 
ment  he  must  always  be  produced,  because  he  is  the  best  evi- 
dence." 

Before  any  statutes  were  passed  marking  out  the  laaii- 
ner  of  proceeding  by  an  executor  appointed  in  a  will  that  had 
bei^n  proved  and  recorded  in  another  State,  at  the  doniioiK- 
of  the  testator,  who  wished  to  administer  in  some  county  in 
North  Carolina  in  which  his  decedent  had  left  })ei'sonal 
property,  Judge  IIkndkhsox,  for  the  Court,  declared  that  it 
was  necessary  that  the  will  should  be  authenticated  and 
letters  testamentary  issued  here.  But  as  to  the  mode  of 
authentication  the  Court  said  :  "But  when  the  probate  has 
been  made  in  a  sister  State  we  think  that  the  Constitution 
of  the  United  States  and  the  law  of  the  United  States  then- 
up(m  give  to  the  probate,  when  authenticated  according  to 
the  law  of  the  United  States,  such  authentic  form  as  that 
our  Courts  will  recognize  the  probate  without  proof,  and 
that  such  probate  nniy  be  proflered  to  the  Court  to  sustain 
the  character  of  an  executor.''  Helme  v.  SfinderHy  3  Hawks, 
06:3. 

It  was  thus  settled  at  an  early  day  that  when  duly 
certified  full  faith  and  credit  was  to  be  given  to  therivords 
of  a  sister  State,  but  that  without  (juestioning  their  authen- 
ticity this  State  reserved  the  right  to  determine  what  form? 
and  ceremonies  should  be  essential  to  the  valid  transfer  of 
title  to  land  lying  within  her  borders.  Neither  comitvnor 
j)rinciple,  however,  precludes  the  Legislature  from  pre?eril»- 
ing  r(»gulations  as  to  passing  ujxm  authenticated  reeord> 
from  another  State  preliminary  to  recording  them.  Kdhf 
v.  AVs,s,  Bush.,  277;  Ward  v.  Hearne,  Ibid.,  184;  Knight  \\ 
WalL  2  Dev.  ct  Bat.,  12.'>.     In  Blovnt  v.  Pafiou.  ^}fproAhv 
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Court,  following  the  EuglLsh  authorities  referred  to,  thought 
it  would  have  been  sufficient  to  have  examined  one  witness 
if  tlie  record  had  sliown  either  that  botli  he  and  the  other 
witness  signed  in  the  presence  of  the  testator  or  tliat  it  was 
duly  j)roved  by  one  witness,  thereby  giving  rise  to  the  pre- 
sumption that  he  testified  all  that  was  essential.  The  will 
in  that  case  was  declared  inadmissible  for  no  other  reason 
than  that  the  probate  negatived  the  presumption  that  would 
have  arisen  from  such  a  probate  as  that  under  considera- 
tion, and  for  that  reason  has  been  repeatedly  cited  to  show 
the  validity  of  the  proof  by  one  witness,  where,  by  its 
terms,  it  raises  instead  of  rebutting  the  presumption  of  full 
and  perfect  proof  Morgan  v.  Basn,  Harvcn  v.  Springii,  and 
Jenkins'  case,  nupra. 

But  the  order  of  the  Countv  Court  of  (rreene  Countv 
recites  the  fact  that  there  were  two  witnesses  in  our  case  and 
that  the  will  was  duly  proved  by  both  of  tlu^m.  The  pre- 
sumption, therefore,  arose  that  each  of  them  was  examined 
and  testified  to  all  that  was  necessarv  to  show  that  the  will 
was  executed  in  accordance  with  the  requirements  of  the 
statute  so  as  to  make  it  effectual  to  pass  real  as  well  as  per- 
sonal estate.  This  order  was  made  in  the  year  18o2,  before 
the  latter  statute,  embodied  in  the  Revised  (.'ode,  was  passed. 

Counsel  for  defendant  insisted  so  earnestly  ujmn  the  argu- 
ment of  the  appeal  that  the  probate  of  the  will  of  C.  I). 
Williams  was  in  T)reciselv  tlie  same  form,  and,  as  it  was  not 
proved  until  1870,  was  insufficient  to  pass  land,  that  this 
Court  was  led  to  a  consideration  of  several  (juestions  sug- 
gested before  adverting  to  the  fact  that  no  exception  seems 
to  have  been  taken  by  the  plaintiff  to  the  ])r()l)ate  of  that 
will,  as  appears  from  an  examination  of  the  statements  of 
Ciuse  in  both  appeals.  (See  defendant's  appeal,  infrd).  So 
the  questions,  whether  it  would  be  necessary  now  to  cause 
that  will  to  be  proved  again  in  conformity  to  the  require- 
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ment«  of  the  later  act,  or  whether  the  defects  in  the  probate 
eutered,  if  any,  have  been  remedied  by  any  of  the  succes?*- 
ive  curative  acts  passed  since  1870,  do  not  arise.  In  exclud- 
ing the  will  of  Alexander  Williams  there  was  error,  and 
judgment  of  nonsuit  must  be  set  aside  and  a 

New  Trial  Awarded. 


('HARLt>i  M0(3I)Y  et  al.  v.  A.  S.  JOHNSOX. 

Eject mc lit — Tenants  in  Common — Recover  1/  by  One,  an  Againd 
Trespasser,  Envring  to  Benefit  of  Another. 


^*'s 


1.  Wheiv,  in  an  tu'tion  to  recover  the  possession  of  land,  the  plaintiff 

testimony  demonstrates  ineidentally  the  fact  that  a  jK?rscm,  other 
than  the  defendant,  holds  as  tenant  in  common  with  plaintiff  all 
of  the  inidivided  interest  not  held  hy  the  latter,  the  action  enuiw 
tr)  the  henefit  of  such  co-tenant  as  a^inst  a  tres^iasser  claimiujf 
sole  seizin  in  himself  an<l  relyinjr  on  an  invalid  tax  detni  with 
possession  to  show  title  under  adverse  right,  and  entitles  the  nomi- 
nal plaintiff  to  recover  ix)ssession  of  the  whole  for  himself  and  hij^ 
co-tenant. 

2.  In  an  action  for  the  recovery  of  land  plaintiffs  claimed  title  as  the 

heirs  and  devisees  of  two  tenants  in  common  who  originally  owne«l 
the  land;  the  claimant  of  the  interest  of  one  of  the  original  ten- 
ants submitted  to  nonsuit  uiK)n  the  impr6per  exclusion  of  a  will, 
under  which  he  claimed,  as  evidence;  of  the  remaining  plaintiff, 
heirs  of  the  other  original  tenant  in  common,  one  wa*J  a  minor,  tho 
other  two  adults;  defendant  claimed  by  adverse  i)ossession  and 
color  of  title  as  against  all  the  heirs  and  representatives  of  hoth 
the  original  tenants  in  common,  except  the  infant  plaintiff;  in 
deniigning  their  title  to  one-half  plaintiff's  testimony  showttl  title 
to  the  other  half  in  the  nonsuited  plaintiff;  on  tlie  trial  the  Court 
recpiired  the  jury  to  find  whether  the  defendant  had  acquire*!  title 
against  either  the  adult  or  minor  plaintiffs,  and  instnicte<l  thora 
if  they  should  find  that  defendant  had  acquire<i  title  a^inrt 
neither  then  they  should  find  that  his  possession  of  the  whole  wa:« 
wrongful:  ILhi  (1)  that  such  instruction  was  projK'r,  forafin<linjJ 
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that  the  defendant  had  not  acquired  title  by  his  alleged  color,  as 
against  any  of  the  heirs  of  one  of  the  original  tenants  in  common, 
necessarily  established  that  his  possession  had  not  been  such  as  to 
mature  his  title  against  the  heirs  or  devisees  of  the  other  original 
tenant  in  common;  and  (2)  that  judgment  in  such  case  was  i)roi)- 
erly  given  for  plaintiffs  for  title  to  one-half  and  for  recovery  of  pos- 
sea*«ion  of  the  whole  to  enure  to  benefit  of  the  owner  of  the  other 
half. 


Civil  action  to  recover  land,  tried  before  HokCj  J.,  and 
a  jury,  at  Spring  Term,  1892,  of  Superior  Court  of  Madison 
Countv. 

Summons  issued  in  June,  1890.  The  proof  was  that  of 
the  three  chihVren,  heirs  of  Moody,  Charles  was  twenty- 
nine  at  trial,  Minnie  twentv-five  and  Roscoe  twentv-three — 
the  last  having  become  twenty-one  within  three  years  before 
writ  issued.  Defendant  denied  plaintiff 's  title,  and  claimed 
that  plaintiffs  had  not  been  possessed  of  land  at  any  time 
within  twentv  vears  before  suit  brou^cht,  and  that  defendant 
owned  same  by  occupation  for  seven  consecutive  years 
under  color  of  title. 

Plaintiffs  introduced  (1)  grant  to  John  Gray  Blount, 
dated  in  179(5,  admitted  to  cover  land;  (2)  will  of  John 
(rray  Blount,  dated  >hirch  2.),  1828,  giving  power  of  sale  to 
his  executors,  Thomas  H.  and  W.  A.  Blount ;  (8)  deed  from 
siud  executors  to  R.  and  J.  R.  Love,  dated  11th  Deceml)er, 
1884,  admitted  to  cover  land,  and  all  these  instruments 
being  duK'  proven  and  registered ;  (4)  deed  from  J.  R.  and 
R.  Love,  signed  in  their  names  by  J.  R.  Love,  surviving 
partner  to  M.  S.  Temple,  Thomas  Johnson  and  Alex- 
ander Williams,  dated  April  19,  1848,  duly  proven  and 
recorded  (objected  to  by  defendant,  and  admitted  by  the 
Court  for  one-half  interest  of  party  executing  deed);  (5) 
record,  suit  and  decree  in  ecjuity,  James  Gudger  and  wife 
ct  ah,  comprising  all  lands  attem])ted  to  be    conveyed  by 


8<»6  IN  THE  SUPREME  COURT. 


Moody  r.  .Iohns4)x. 


said   J.    K.   L^ve  since  death  of  Robert  Love  (defendant 
admitted  decree  regular  in  form;  contends  same  inadmissi- 
ble, because  neither  defendant  nor  those  under  whom  thev 
claim   were  parties  to  said    proceedings;    overruled,  aud 
defendant  objected  and  excepted) ;  oral  proof  offered  showing 
locii^^   ill   qno    included    in    description    of  pleadings  and 
decree:  (())  deed  from  M.  S.  Temple  to  Thomas  Johnson 
and  C.  I).  Williams,  dated  December  5,  I800,  duly  proven 
and  registered,    including   land;    (7)  deed    from  Thomas 
Johnson  to  H.  M.  Moody  for  his  interest  in  said  land,  duly 
j)roven  and  registered,  dated   February  6,  ISOG;  (8)  death 
of  H.  M.  Moody  in  March,  1870,  leaving  children  plaintiffs 
as  above  set  forth — twentv-nine,  twentv-five,  twentv-three— 
the  last  twenty-one  within  three  years  before  suit  brought; 
(9)  will  of  Alexander  Williams^    dated    April   11,  mi 
proven  in  1852,  devising  land  to  C.  D.  Williams,  his  wife, 
and  })roved  that  C.  D.  Williams  never  married  again  (de 
fendant  objected,  and  the  Court  ruled  that  the  probate  was 
not  sufficient  to  pass  real  estate  in  North  Carolina,  aud  this 
interest  was  withdrawn  from  consideration  of  jury  as  to 
title);  (10)  will  of  C.  D.  Williams,  dated  Deeemto,  1868, 
empowers  David  Sevier  and  J.  W.  Deadrick,  executors,  to 
sell  and  convey  land,  and  duly  registered:   (11)  deed  from 
executors  to  Ephraim  Link,  dated  May  19,  1888,  conveying 
one-half  same  tract,  and  duly  registered:  (12)  deed  from 
Ephraim  I^ink  to  plaintiff  M.  P.  Reeves  for  same  land. 

The  defendant  offered  a  tax  title  or  deed  from  tax-col- 
lector dated  in  1870  on  tax  sale  in  1874.  Registered. 
Admitted  same  deed  not  for  title,  but  claimed  under  same 
a  color  of  title:  admitted  by  Court  for  last  purpoj^e  over 
plaintiffs'  objection. 

Defendant  offered  evidence  tending  to  show  that  neither 
plaintifi's  nor  those  under  whom  they  claimed  had  been  m 
possession  of  said  land  at  any  time  within  twenty  years 
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before  suit  brought — before  their  entry  in  1890,  but  that 
defendant  had  continuous*ly  occupied  said  bind  for  such 
I>eriod,  cUiiming  to  own  same,  or  that  defendant  owned 
said  land,  or  five-sixths  thereof,  by  occupation  for  seven 
consecutive  vears  under  tax  deed.  Phiintifls  denied  there 
was  any  such  occupation  by  defendant  as  would  mature 
his  title,  and  offered  evidence  tending  to  show  that  said 
occupation,  while  it  existed,  was  permissive  on  part  of 
defendant  as  agent  of  plaintiffs'  interest;  and,  among  other 
evidence,  introduced  a  contract  showing  occupation  by 
Johnson,  or  liis  father,  under  Moody  under  a  contract  for 
five  years,  terminating  in  1871,  and  within  twenty  years 
before  this  suit  brought.  There  was  other  evidence  of 
plaintiffs  and  defendant  on  this  cjuestion. 

The  following  are  the  issues  submitted  and  the  responses 
thv*reto: 

1.  Have  plaintiffs,  or  those  under  whom  they  claim,  been 
seized  or  possessed  of  the  lands  sued  for  within  twenty 
years  next  before  action  was  brought?     Answer.  Yes. 

2.  Are  plaintiffs  owners  of  the  land  sued  for?  A.  Yes, 
as  to  one  undivided  halfl 

.'J.  Is  defendant  in  wrongful  possession  of  said  land?     A. 
Yes. 
4.  What  damage  are  plaintiffs  entitled  to  recover?     A. 

One  Iiundred  and  seventv-five  dollars. 

t/ 

The  Court,  among  other  matters  not  excepted  to,  charged 
the  jury : 

"1.  That  plaintiffs  had  shown  a  line  of  deeds  which 
would  place  title  to  one-half  property  in  three  Moody  chil- 
dren, nothing  else  appearing,  and  the  other  half  in  Alex- 
ander and  C.  D.  Williams  and  those  who  represent  them, 
and  this  last  half  being  shut  out  by  ruling  of  Court  in  the 
Alexander  Williams  will,  would  be  no  longer  considered 
bv  the  jurv. 


808  IN  THE  SUPKEME  COURT. 


MOODV    r.    JoifNHON. 


^'2.  That  (lefeiidaut  claims  this  title  to  the  one-half 
claimed  bv  Moody  children  cannot  avail  them,  because 
neitlier  plaintiffs  nor  those  under  whom  tliev  claim  have 
been  at  any  time  seized  or  possessed  of  said  land  within 
twenty  years  before  action  brought,  but  that  defen<lant  had, 
during  such  period,  occupied  the  property,  claiming  to  owu 
it,  and  had  been  in  the  sole  and  exclusive  ])ossession  of 
same  for  this  time,  and  if  defendant  ha<l  been  in  the  sole 
and  exclusive  j)Ossession  of  said  property  for  said  period, 
and  his  occuj)ation  commenced  before  the  death  of  H.  M. 
Moody,  plaintiffs'  claim  to  })roj)erty  wouhl  be  barred,  and 
jury  should  answer  first  issue,  *No."' 

Plaintiffs  replied,  and  claim  that  said  occupation  would 
not  ripen  defen(h\nt\s  title,  because*  it  was  (1)  perniLssive 
under  contract  of  five  years,  terminating  in  1871 ;  (2)  under 
an  agency  for  Mrs.  Moody  and  her  children;  (3)  said  occu- 
pation was  not  continuous ;  (4)  it  was  abandoned  as  much 
as  one  year  continuously;  (•"))  it  was  surrendered. 

The  burden  of  the  first  i.ssue  was  on  plaintiffs.  TlieCourt 
adverte<l  to  all  the  evidence  i)ertinent  to  the  issue,  and  told 
the  jury  that  defendant's  occupation  must  be  contiiiuouji 
for  twentv  consecutive  vears,  and  if  such  was  its  charac- 
ter — not  vacant  for  any  time  during  said  period  for  a  year 
and  more — nor  permissive  as  agent,  nor  surrendemi  to 
plaintiffs  or  thost^  under  whom  they  claimed  within  twenty 
years  before  action  brought,  answer  to  first  issued  should  be. 
''No."  If,  however,  said  occupation  was  not  continiioas, 
'/.  e.,  vacant  for  a  length  of  time  as  much  as  a  year,  or  if  it 
was  {>ermissive,  or  abandoned,  or  surrendered  within  twenty 
years,  answer  to  first  issue  should  be,  *' Yes." 

If  first  issue  answered  *'  No,"  and  said  occupation  of  defend- 
ant took  its  rise  prior  to  death  of  H.  M.  Moody,  then  the 
jury  should  answer  second  issue,  *'  No."  Where  statute  began 
to  run  it  would  continue  against  children,  even  the  minors. 
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If  jury  should  answer  first  issue,  **  Yes,"  and  occupation  took 
its  rise  after  II.  M.  Moody's  death,  then  jurv  should  answer, 
"Yes,  one  undivided  half  (J)  one  undivided  sixth  (i),''  as 
the  jury  should  find  the  fact  to  be  under  the  further  charge 
of  the  Court — 

o.  The  defendant  claims  five-sixths  of  the  land,  all 
except  Hoscoe  Moody's  interest,  under  color  of  title  and  pos- 
session. Tax  deed  was  color  of  title,  and  defendant  admits 
same  took  its  rise  in  1879  (such  was  defendant's  admission 
made  in  open  court  by  his  counsel).  To  avail  defendant 
sueh  possession  must  be  adverse  under  claim  of  right,  open, 
continuous,  uninterrui)te<l.  If  defendant  while  he  occu- 
pied claimed  as  phiintitts'  agent,  his  occupation  would  not 
be  adverse,  or  if  defendant  represented  himself  as  agent  and 
acted  so  as  to  jmt  the  plaintiffs  off  their  guard  designedly 
and  with  intent  to  conceal  his  claim.  The  evidence  perti- 
nent was  here  given.  If  defendant  occui)ied  under  his  tax 
deed  for  seven  consecutive  years,  claiming  to  own  it,  jury 
should  answH^r  to  second  issue,  *'  Yes,  one  undivided  sixth  (J)." 
If  defendant  had  not  so  occupied  property  for  such  period 
then  chiim  under  color  fails,  and  jury  should  answer  sec- 
ond is.sue,  "Yes,  one  undivided  half 

The  Court  further  charged  the  jury,  if  answer  to  second 
issue  was  one-sixtli,  then  answer  to  third  issue  should  be 
onlv  as  to  one  undivided  sixth.  If  answer  to  second  issue 
was  "  One-half,"  then  jury  should  answer  third  issue, "  Yes," 
because  in  the  last  event  defendant  would  be  a  trespasser, 
and  not  having  connected  himself  with  any  interest  in  com- 
mon source  of  title,  would  not  be  i)ermitted  to  maintain  or 
justify  his  occupation. 

There  was  no  excepticm  to  charge  on  (luestion  of  dam- 
ages. On  the  verdict  defendant  moved  for  judgment  for 
one-half  the  property.  Refused,  and  defendant  excepted. 
Moved  for  new  trial  for  error  of  Court  on  its  rulimrs  in 
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(|uestioiis  of  evidence  and  for  error  in  the  cliarge.  Over- 
ruled. The  Court  gave  judgment  for  the  plaintiffs  for  the 
recovery  of  the  land,  and  defendant  appealed,  aissigning 
errors  as  follows : 

1.  The  Court  admitted  in  evidence  the  record  and  deed 
above  marked  as  objected  to  by  the  defendant. 

2.  That  the  Court  erred  in  submitting  the  questiou  to  the 
jury  as  to  whether  or  not  the  defendant  acknowledged  the 
claim  of  plaintiff  Reeves  or  surrendered  possession  to  him, 
or  to  anv  one  under  whom  he  claimed,  for  there  was  no 
evidence  to  support  such  instruction. 

3.  The  Court  instructed  the  jury  that  the  defendant's 
(•laim  of  title  could  not  avail  him  as  color  of  title  until  his 
possession  under  the  tax  deed  had  continued  for  seven  con- 
secutive vears. 

4.  The  Court  charged  the  jury  that  if  they  answered  die 
first  issue, ''  Yes,"  and  the  second  issue,  **  Yes,  as  to  one-half," 
then  they  should  answer  the  third  issue,  *^Yes,"  and  no 
more — for  in  that  event  the  defendant  would  be  a  mere 
trespasser,  and  the  plaintiffs  could  recover  the  whole  ])rop- 
ertv. 

5.  The  Court  erred  in  refusing  to  give  judgment  for  the 
defendant  for  one-half  of  the  land  in  dispute,  and  in  giv- 
ing the  plaintiffs  judgment  for  the  recovery  of  the  whole 
land,  and  when  thev  had  showni  title  to  onlv  one-half  and 
the  jurv  found  that  thev  were  the  owners  of  onlv  one  nndi- 
vided  half  of  the  land  in  dispute. 

Mr.  T.  R.  Purnell,  for  plaintiffs. 
Mesnrs.  Gudger  tt  Martin^  for  defendant. 

Avery,  J.:  Where  the  testimony  relied  on  in  an  action 
for  the  possession  of  land  to  establish  the  plaintiff  s  title 
demonstrates  incidentally  the  fact  that  a  person  or  persons, 
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other  than  the  defciidant,  hold  as  tenants  in  common  with 
plaintiff  all  of  the  undivided  interest  not  held  by  the 
latter,  the  action  enures  to  the  benefit  of  such  co-tenants 
as  against  a  trespasser  claiming  sole  seizin  in  himself, 
entitling  the  nominal  plaintiff  to  recover,  for  himself  and 
them,  the  whole.  Allen  v.  Sallingcr,  108  X.  C.,  14; 
Gikhrist  v.  Middletori,  107,  X.  C,  663;  Foster  v.  Hackett,  at 
this  Term.  When  in  deference  to  the  ruling  of  the  Court, 
whether  erroneous  or  not,  the  co-plaintiff  Reeves  submitted 
to  judgment  of  nonsuit  and  appealed,  the  subsequent  pro- 
ceedings must  be  considered  just  as  though  Reeves  had  not 
joined  the  heirs  of  H.  M.  Moody,  but  the  action  had  been 
originally  brought  and  subse(|uently  prosecuted  b}'  them 
oqIv.  The  whole  of  the  land  in  controversv  was  covered 
by  the  grant  to  John  Gray  Blount  and  was  transmitted  by 
successive  conveyances  to  M.  S.  Temple,  Thomas  Johnson 
and  Alexander  Williams,  whereupon  said  Temple  conveyed 
his  undivided  third  to  said  Johnson  and  Williams.  A 
paper-writing  had  been  offered  purporting  to  be  a  copy  of 
the  will  of  Alexander  Williams,  in  which  he  devised  his 
undivided  half  interest  to  his  wife,  C  D.  Williams.  If  this 
instrument  had  been  admitted  the  will  of  C.  D.  Williams, 
the  evidence  that  she  did  not  marry  again  and  the  deed  of 
her  executor,  acting  under  a  power  contained  in  her  will, 
to  Link,  with  Link^s  deed  to  Reeves,  would  have  shown 
prima  facie  title  in  Reeves  as  tenant  in  common  with  the 
plaintiffs  and  transmitted  from  the  same  source.  After 
eliminating  the  evidence  offered  to  trace  title  to  erne 
undivided  half  from  Alexander  Williams  to  Reeves,  the 
testimony,  if  sufficient — as  the  jury  determined  it  was — to 
show  that  the  title  to  the  other  undivided  half  passed  by 
successive  conveyances  from  John  (Jray  Blount  to  the  plain- 
tiffs, necessarilv  demonstrated  the  fact  that  the  heirs  or 
assignees   of  Alexander   Williams,   though   there  was  no 
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evidence  tending  to  designate  or  identify  them,  succeedefl 
to  his  rights  and  held  through  the  same  line  of  mesne 
conveyances  a  half  interest  in  common  with  the  three 
children  and  heirs  at  law  of  II.  M.  Moodv.  If  the  heirs  of 
H.  M.  Moodv  Iiad  not  been  able  to  ascertain  whether  aiiv 
or,  if  so,  what  disposition  had  been  made  by  Alexander 
Williams  of  his  interest,  thev  could  sue  for  the  whole  in 
their  own  names  without  explanation  or  with  a  specific 
averment  that  they  were  bringing  the  action  in  behalf  of 
the  heirs  at  law  of  Alexander  Williams,  who  were  not 
known  bv  name  or  too  numerous  to  mention,  and  iu  either 
way,  ui)on  showing,  incidentally  to  the  deraignment  of 
their  own  title,  that  Alexander  Williams  was  the  owner  of 
the  other  undivided  half,  and  that  he  was  dead,  might 
recover  the  whole  as  against  a  tresi)asser  denying  the  plaiu- 
tift 's  title  in  his  answer  and  relying  on  a  deed  with  possesi^ion 
to  show  title  under  an  adverse  right.  Foster  v.  Hacteti, 
supra.  The  recovery  would  ultimately  enure  to  the  benefit 
of  those  who  might  show  title  through  him  whether  by 
descent  or  purcliase. 

The  defendant  claimed  under  a  Sherift^'s  deed  for  taxes, 
adverse  in  its  very  incipiency  to  the  claim  of  the  heirs  of 
Moody  and  the  re[)resentatives  of  Alexander  Williams.  He 
was,  therefore,  at  the  beginning  of  his  occupancy  a  tres- 
passer, setting  up  an  invalid  tax  deed  under  which  he  might 
acquire  title  by  the  laches  of  the  true  owners.  If  his  pos- 
session did  not  ripen  his  title  to  the  whole  or  any  part,  then 
he  continued  to  be  a  trespasser  up  to  the  moment  when  the 
action  was  brought.  The  instructions  of  the  Court  uj>on 
the  three  issues  were  well  calculated  to  enable  the  jury  to 
api)ly  the  law  to  the  testimony  and  arrive  at  and  announce 
their  conclusion  not  only  as  to  what  was  the  actual  inter- 
est  of  tlie  plaintiffs,  but  whether  the  defendant  was  a  tres- 
l)asser  or  co-tenant. 
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There  was  a  conflict  in  the  evidence  bearing  upon  the 
question  whether  the  defendant  entered  and  put  the 
statute  in  motion  before  the  death  of  H.  M.  Moodv,  in 
which  event  it  would  have  continued  to  run  against  his 
infant  child,  or  whether  the  occupancy  began  after  his 
death,  which  occurred  in  the  year  1870,  so  as  to  relieve 
the  youngest  child,  who  had  arrived  at  maturity  within 
three  years  before  the  summons  issued,  from  the  bar 
of  the  statute.  It  was  therefore  the  province  of  the  jury 
to  determine,  as  they  were  told  to  do,  whether  the  plaintiffs 
were  in  fact  entitled  in  their  own  right  to  one  undivided 
half,  or  whether  the  rights  of  all  except  the  youngest  child 
were  barred.  It  was  the  duty  of  the  Court  to  require  such 
specific  findings  in  order  to  protect  the  rights  of  the  parties 
against  the  effect  of  the  estoppel  of  the  judgment,  and  to 
enable  the  infant  heir,  if  all  others  were  barred,  to  recover 
his  interest.  Alleii  v.  Sallinger,  supra;  Dickens  v.  Longy 
109  X.  C,  165.  If,  instead  of  responding  to  the  second  issue, 
**  Yes,  as  to  one  undivided  half,"  the  jury  had  answered  that 
the  voungest  of  the  heirs  of  H.  M.  Moodv  was  the  owner  of 
one  undivided  sixth,  then,  under  the  instruction  of  the 
Court,  it  would  have  been  their  duty  to  find,  in  passing 
upon  the  third  issue,  that  the  defendant  was  not  a  tres- 
passer, because  his  title  had  matured  by  possession  against 
all  of  the  heirs  who  were  not  laboring  under  disability.  If 
such  had  been  the  findings  there  would  have  been  error  in 
rendt»ringa  judgment  for  the  whole,  because  it  wh)u1(1  have 
been  aj)parent  to  the  Court  that  the  defendant  had  accjuired 
by  possession,  and  one  of  the  plaintiffs  by  descent,  such 
interest  as  entitled  that  particular  plaintiff  to  be  let  into 
possession  only  to  the  extent  of  his  interest  with  the 
defendant. 

But  when  the  jury  found  that  the  defendant's  possession 
was  still  wrongful   it  necessarily  meant  that  he  could  have 
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acquired  no  interest  whatever  ))y  color  of  title,  because  if 
he  had  occupied  seven  years  continuously,  either  before  or 
after  the  death  of  II.  M.  Moody,  he  must  have  acquired 
under  the  instruction  given,  as  against  those  heirs,  all  but 
one  undivided  sixth  held  by  the  youngest.  It  followed, 
therefore,  that  if  the  jury  determined  that  the  two  older 
Moody  heirs  were  not  hound  by  the  defendant's  possession 
it  could  not  have  been  an  occupancy  of  such  nature  and 
duration  as  to  mature  title  against  the  heirs  or  represeuta- 
tives  of  Alexander  Williams,  to  whom  the  i)laiutiffs,  in  the 
deraignment  of  their  own  title,  had  traced  the  other  undi- 
vided half. 

The  case  of  Lenoir  v.  Mining  Co.,  10(3  N.  C,  473,  which 
was  cited  to  sustain  the  contention  of  the  defendants,  i.*? 
not  analogous  to  tins.  The  plaintiff.^i  there  :>ued  for  the 
whole,  while  the  defendants  in  their  answer  set  up  title  to 
one  undivided  third  of  the  land  and  admitted  th[it  the 
plaintiffs  were  co-tenants  with  them.  The  plaintifis  there 
offered  paper  title  to  one  undivided  third  and  testimonv 
tending  to  show  title  in  themselves  to  the  other  interest 
also,  but  by  possession  under  color.  No  evidence  was  sub- 
mitted tending  to  prove  that  any  person  other  than  the 
plaintiffs  could  deraign  title  from  the  same  source  to  the 
other  two-thirds.  The  defendant  did  not  offer  a  regular  chain 
of  title,  but  introduced  a  i)aper  purporting  to  convey  to  itoiie 
undivided  half  interest  in  order  to  show  color  of  title  and 
test  imony  tending  to  prove  {)ossession  under  it.  As  between 
the  co-tenants  it  was  held  that  the  defendant* could  estalv 
lish  his  title  to  an  undivided  one-third  by  possession  under 
color,  and  that  while  a  co-tenant  could  not  be  barred  hy 
adverse  occupancy  for  a  shorter  {)eriod  than  twenty  years 
still  a  possession  might  be  adverse  to  some  undivided  inter- 
ests, so  as  to  mature  title  in  seven  vears  as  to  them,  though 
not  adverse  as  to  others. 
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In  our  case,  though  the  defendant  claimed  sole  seizin,  the 
Jud^e  who  presided  in  the  Court  below,  with  a  very  clear 
perception  of  the  difference  between  the  two,  submitted  the 
second  issue  in  two  aspects  of  the  testimony,  and  made  the 
finding  on  the  third  conform  to  the  response  to  the  second. 
If  the  defendant's  title  had  not  matured  as  to  either  of  the 
three  plaintiffs  then,  ex  necessitate,  it  followed  that  he  had 
acquired  nothing  by  his  occupation,  and  was  still  a  tres- 
passer as  to  the  plaintiffs  and  all  who  were  shown  to  have 
derived  title  from  the  same  source.  If  the  defendant  had 
accjuired  title  as  to  two-sixths  he  was  not  a  trespasser,  but 
a  co-tenant  and  non  constat,  but  that  his  occupancy  had 
ripened  into  title  as  to  Williams'  half  interest  also.  Ho  if 
the  answer  to  the  second  issue  had  been  "One-sixth"  that 
to  the  third  would  have  ])een  "No,''  and  the  judgment  would 
in  that  event  have  ordered  that  the  youngest  of  the  three 
plaintiffs  be  let  into  possession  with  the  defendant. 

The  practical  difference  between  the  present  status  of  the 
case  and  that  which  would  have  been  presented  had  the 
will  of  Alexander  AVilliams  been  admitted  and  the  find- 
ing followed  that  Reeves  and  the  Moodv  heirs  were  the 
owners,  is  that,  now,  the  plaintiffs  may  be  concluded  by  an 
adjudication  from  denying  that  the  title  to  one  undivided 
half  interest  descended  to  the  heirs  and  devisees  of  Alex- 
ander Williams,  and  that  the  plaintiffs  are  the  owners  of 
the  other  half. 

The  judgment  of  nonsuit  being  set  aside  and  a  new 
trial  grantetl,  the  plaintiff  Reeves  may,  on  motion,  have 
the  decree  amended  so  as  to  declare  that  title  to  one-half 
descended  to  the  heirs  or  passed  to  the  devisees,  if  any, 
of  .said  Williams,  and  that  plaintiffs  hold  the  other  half 
in  fee.  '  If  the  heirs  of  Moody  do  not  contest  the  right 
of  Reeves  he  can  again  submit  to  nonsuit  and  enter  with 
them.     If  they  resist  his  claim,  or  if  he  prefers  to  liave  the 
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matters  adjudicated  so  as  to  operate  by  way  of  estoppel,  he 
can  have  the  cause,  as  to  all  of  the  i)arties  before  the  Court, 
retained  till  it  sliall  have  been  ascertained  bv  a  jurv  whether 
the  interest  of  Alexander  Williams  has  been  transmitted 
bv  mesne  convevances  to  him. 

For  the  reasons  given  we  hold  on  the  defendant's  appeal 
there  was  No  Error. 


M.  R.  KIMSEY  et  al.  v.  A.  P.  MUNDAY  et  al. 
Cherokee  Lands — Lapsed  Entries — Grant  Under  Junior  Eninj. 

1.  Where  enterers  of  Cherokee  lands*,  as  to  tlie  acquisition  of  which  a 

mode  of  procedure  different  from  that  applicable  to  other  public 
lands  was  in  force  prior  to  November  1,  1883  (see  sertions  24(w, 
24()tJ  and  2477  of  Thr  Code),  laid  their  entries  in  ISoo  and  1H60, 
and  failed  to  comply  with  the  requirements  of  law  and  to  pay  the 
jmrchase-money  and  take  out  grants  until  Febniar>',  1890:  Hehi, 
that  their  lon^  delay  w  as  an  abandonment  of  the  equity  which  their 
entry  ^ave  them  to  acquire  title  to  the  lands  so  cnt<»red,  and  having 
obtained  grants  they  held  the  legal  title  to  the  lands  in  trusi  for  a 
grantee  of  the  same  land  issued  in  October,  181K),  under  an  entry 
made  in  December,  1889,  and  this  would  be  so  even  if  the  later 
grantee  had  made  his  entry  with  notice  of  the  prt^vious  entrief=  of 
1855  and  1S(K). 

2.  A  gmnt  of  land  made  under  a  lapsed  entry  is  not  necessarily  void,  and 

where,  in  an  action  of  ejectment  involving  conflicting  entries,  tiie 
j)laintiff  seemed  to  have  the  senior  entrj'  and  a  senior  grant,  but 
the  defendant,  junior  grantee  under  a  junior  entry,''in  his  defrmv 
alleged  that  the  plaintiff's  senior  entry  had  lapsed,  and  j^ei  iiphi^ 
etpiity  to  have  the  plaintiff  declared  a  trustee  for  defendant  under 
his  later  entry:  Held,  that  such  assertion  of  counter-claim  oret^mty 
was  not  a  collateral  attack  on  plaintiff's  title. 

3.  It  was  not  error  in  the  trial  Judge  to  refuse  to  submit  issues  tendertnl 

by  a  party  in  an  action  of  ejectment  when  it  appeared  to  such 
Judge  that  every  pertinent  inquiry  could  be  presented  in  the  thn-e 
issues  (3rdinarilv  submitted  in  such  actions. 
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4.  Where  plaintiff  claims  under  grants  issued  under  lapsed  entries  he 

cannot  fall  back  on  a  subsequent  entry  made  a  short  time  before 
such  grants  were  issued. 

5.  Where  a  junior  grant  under  a  junior  entry  is  good  against  a  senior 

grant  imder  a  lapsed  senior  entry  the  (juestion  of  the  priority  of 
survey  is  of  no  moment,  nor  is  vagueness  in  the  junior  grant-ee's 
entr\'  if  cured  by  his  survey  and  gmnt. 

Civil  action  for  the  recovery  of  three  tracts  of  land 
claimed  by  the  plaintiHs  and  in  possession  of  the  defend- 
ants, tried  before  Bynum,  J.,  and  a  jury,  at  Fall  Term,  1892, 
of  Macox  Su[)erior  Court. 

The  defendants,  admitting  that  they  were  in  possession  of 
the  land,  denied  plaintiffs'  title,  or  that  their  (defendants') 
possession  was  unlawful,  and  for  further  answer  and  defence, 
and  by  way  of  affirmative  relief,  alleged : 

1.  That  the  lands  claimed  by  plaintiffs  were  entered  by 
the  defendant  A.  P,  Munday  on  the  21st  day  of  December, 
1889,  and  a  short  While  thereafter  surveyed,  and  on  the  20th 
day  of  October,  1890,  he  obtained  a  grant  therefor,  and,  for 
a  valuable  consideration,  conveved  the  same  to  the  defend- 
ant  S.  (\  Heigh  way. 

2.  That  on  the  27th  day  of  Jaimary,  1890,  the  plaintiffs 
laid  an  entrv  on  the  same  land  that  the  defendant  A.  P. 
Munday  had  entered  theretofore,  to-wit,  21st  December, 
1889,  and  for  which  the  plaintiff  has  brought  this  action; 
the  entry  of  the  plaintiff  being  No.  13,5154,  and  is  on  the 
opposite  page  from  tlie  entry  of  the  said  A.  P.  Munday. 

That  under  the  entries  as  follows,  one  to  James  Kimsey, 
No.  9,360,  for  100  acres,  dated  loth  Ahirch,  18G0;  one  to 
T.  P.  Monroe,  No.  8,059,  .for  fifty  acres,  dated  6th  January, 
1855,  and  one  to  L.  L.  Kimsey,  No.  8,060,  for  100  acres, 
dated  16th  January,  1855  (all  the  lands  lying  on  Choga 
Creek),  the  plaintiff  Kimsey  procured  the  State  to  issue  to 
him,  as  assignee,  three  State  grants  on  the  10th  day  of  Feb- 
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ruary,  18J)0;  tliat  the  said  State  grants  contained  tlic 
numbers  of  the  said  entries,  hut  not  the  hind  in  the  locahtv 
of  tlie  entries,  hut  the  State  grant  contains  the  land  of  the 
defendants,  which  is  between  two  and  three  miles  from  the 
lands  pretended  to  be  entered  by  the  aforesaid  entries. 

That  the  lands  embraced  in  the  entries  aforesaid,  laid  in 
1H55  and  1860,  have  never  been  surveyed  by  plaintilf*  nor 
his  |)reten(led  assignors,  nor  has  the  i)laintiff,  nor  any  one 
for  him,  nor  his  pretended  assignoi^,  ever  listed  the  sinne 
for  taxation,  nor  paid  taxes  thereon. 

That  the  plaintiff  shifted  his  entry  so  as  to  enihraco  the 
lands  of  the  defendants,  which  are  between  two  and  three 
miles  from  the  lands  as  entered  as  aforesaid. 

That  the  plaintiff  and  his  assignors  had  long  since  aban- 
doned the  entries  aforesaid  made  in  ISoo  and  18(50,  and  that 
subsequent  to  the  entry  made  by  defendant  A.  P.  Mumlay. 
on  tlie  21st  day  of  December,  1889,  the  plaintiff  laid  an 
entry  on  the  defendants'  land  (and  for  which  this  aetion  U 
l)rought)  on  the  27th  day  of  January,  1890,  and  when  he 
ascertained  tliat  the  defendant  A.  P.  Mundav  had  thereto- 
fore  laid  an  entry  the  said  plaintiff  then  abandoned  hi> 
said  entry  made  the  27th  dav  of  Januarv,  1890,  and  pro- 
cured  duplicate  warrants  to  issue  on  the  entries  of  his  pre- 
tended assignors,  and,  with  C.  AV.  Slagle,  County  Surveyor 
for  the  Countv  of  Macon,  undertook  to  locate  and  survovthe 
aforesaid  entries,  when  they  found  the  said  entries  were  ?^> 
vague  and  indefinite  that  they  neither  could  locate  nor  ^ur- 
vev  the  same. 

Wliereu])on  the  said  C.  W.  Slagle,  County  Surveyor  for 
the  County  of  Macon  aforesaid,  proposed  to  the  plaintifi 
that  for  an  undivided  half  interest  in  the  said  entries 
he  would  shift  the  said  entries,  survev  the  lands,  and  that 
he  would  procure  the  State  grants,  and  that  this  whole 
matter  must   be  kept  a  secret.     A  bargain  and  covenant 
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was  then  made,  and  the  said  County  Surveyor  proceeded 
to  go  a  distance  of  between  two  or  three  miles  from  the 
said  entries  and  run  and  survej'ed  the  hinds  of  the  defend- 
ants, and  used  only  the  numbers  of  the  said  entries  of  the 
voars  1855  and  1860  aforesaid,  and  the  locality  of  the  land 
where  the  defendants'  was  situated,  and  procured  the  State 
to  issue  State  grants  for  the  same  before  the  defendant 
A.  P.  Munday  could  procure  his  grant  from  the  State,  well 
knowing,  however,  the  defendant  had  the  senior  entry  on 
the  same,  for  the  said  defendant  had  told  tlie  said  C.  W. 
Slagle  of  the  same. 

That  the  said  lands  entered  by  the  said  A.  P,  Munday 
were  vacant  at  the  time  of  his  entry,  and  had  never  been 
surveyed,  and  that  his  said  entry  conveyed  five  hundred 
and  sixty  acres  of  land,  and  for  which,  as  above  stated,  he 
obtained  a  State  grant. 

That  the  said  entries  for  the  two  hundred  and  fiftv  acres 
of  land,  although  entered  in  the  years  1855  and  1860,  had 
never  been  located  nor  surveyed  ;  that  the  same  was  so 
vague  and  indefinite  that  they  could  not  be  located,  and, 
from  the  reading  of  the  same,  no  one  could  have  knowledge 
or  notice  of  their  locality;  that  the  same  was  years  ago 
abandoned ;  that  it  is  a  matter  of  public  notoriety  that 
the  plaintiffs  never  even  pretended  to  have  a  claim,  much 
less  a  title,  to  any  lands  nearer  the  defendants'  than  three 
miles. 

3.  That  C.  W.  Slagle,  being  owner  of  an  undivided  half 
interest  of  the  plaintiff's  pretended  title,  is  a  necessary 
party  to  this  action.  Wherefore  the  defendant  asked  the 
Court  that  he  ma}-  be  made  a  i)arty  plaintiff  to  the  action, 
so  that  the  right  and  interest  of  all  persons  be  adjudicated 
in  one  action. 

4.  That  the  said  M.  R.  Kimsev  and  C.  W.  Slai2:le  are 
constructive  trustees  for  the  benefit  of  the  defendant,  to 
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any  pretended  title  they  may  have  to  the  lands  involved 
in  this  action.     Wherefore  the  defendant  prays — 

1.  That  C.  W.  Slagle  be  made  a  party  plaintiff  to  this 
action. 

2.  That  the  defendants  have  judgment  that  the  plain- 
tiffs M.  R.  Kimsey  and  C.  W.  Slagle  be  declared  trustees  for 
the  benefit  of  the  defendants  for  anv  and  all  such  interest 
they  may  have  in  the  lands  involved  in  this  action,  and 
that  thev  be  decreed  to  convev  the  same  to  the  defendants. 

3.  For  costs  and  for  other  and  further  relief,  etc. 

The  plaintiff,  in  reply  to  the  matter  of  affirmative  relief 
set  up  in  defendants'  answer,  says — 

That  paragraph  one  of  defendants'  answer,  setting  up 
affirmative  relief,  is  not  true,  except  wherein  it  says  entries 
of  land  made  bv  James  Kimsev,  Theron  P.  Monroe  and 
L.  L.  Kimsey,  and  that  the  lands  described  in  plaintiffs' 
complaint  were  granted  thereon  on  duplicate  warrants  of 
survey  to  M.  R.  Kimsey,  assignee  of  the  said  James  Kim- 
sev, Theron  P.  Monroe  and  L.  L.  Kimsev. 

That  if  defendant  A.  P.  Mundav  made  any  entrv  of  land, 
said  entry  was  so  vague  and  indefinite  that  it  gave  no 
notice  of  the  location  of  the  same,  and  that  the  plaintitf 
had  no  notice  of  anv  entrv  made  bv  «iid  defendant  Mun- 
day  at  the  time  of  taking  out  his  said  grant. . 

That  plaintiff  is  informed  and  believes  that  defendant 
Mundav  never  made  or  had  any  entrv  that  would  cover 
the  lands  described  in  plaintiffs'  complaint,  nor  that  any 
survev  was  ever  made  bv  or  for  the  defendant  Mundav  of 
the  lands  described  in  plaintiffs'  complaint,  or  any  part 
thereof,  and  if  he  ever  obtained  any  grant  from  the  State 
for  said  lands,  or  any  part  thereof,  he  did  so  by  fraiul  and 
in  violation  of  law. 

That  allegations  three  and  four  of  defendants'  answer,  set- 
ting up  affirmative  relief,  are  not  true. 
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On  the  trial  the  plaintiifs  tendered  eight  issues,  which 
were  declined,  and  ui)on  the  conchision  of  the  evidence 
the  Court  submitted  the  ordinary  issues  in  ejectment,  and 
the  defendants  excepted. 

The  pUiintilfs  introduced  three  grants  from  the  State  of 
North  Carolina  to  M.  R.  Kimsey,  all  dated  February  10, 
1890,  and  numbered  9,902,  9,903,  9,904.  Grant  No.  9,902 
was  for  fiftv  acres  of  land,  the  others  for  one  hundred 
acres  each. 

The  defendant  then  introduced  one  Franks,  who  testified 
that  he  was  sixtv-six  vears  old ;  lived  in  Macon  countv  fifty- 
five  years;  known  Chauga  Creek  since  1838;  never  heard  it 
called  anything  but  Chauga  Creek ;  that  he  was  entry-taker 
of  Macon  countv,  and  had  the  entrv  book  ;  that  entrv  8,059 
is  in  the  name  of  Thomas  P.  Monroe,  and  is  as  follows : 
"Thomas  P.  Monroe  enters  fifty  acres  of  land  on  Chauga 
Creek,  beginning  on  the  line  of  M.  R.  Kimsey,  entry  No. 
^,058,  and  runs  various  ways  for  complements.  Entered 
January  6, 185o";  that  a  duplicate  warrant  issued  onSei)tem- 
ber  25, 1883;  that  entry  8,060  is  in  the  name  of  L.  L.  Kim- 
sev,  and  is  as  follows:  **L.  L.  Kimsev  enters  100  acres  on 
waters  of  Choga  C-reek,  beginning  on  the  north  boundary 
line  of  M.  R.  Kimsey,  on  the  head  of  Wolf  Creek  branch, 
and  runs  north  for  complements,  between  said  M.  R.  Kim- 
sev and  James  Kimsev  land,  on  the  side  mountain. 
Entered  16th  January,  1855^';  that  duj)licate  warrant 
issued  yeptember  25,  1883 ;  that  entry  9,360  is  in  the  name 
of  James  Kimsev,  and  is  as  follows :  *' James  Kimsev  enters 
100  acres  of  land  on  Choga  (-reek,  beginning  and  running 
so  as  to  include  the  vacant  land  on  the  west  side  of  Jason 
Morris's  entry.  March  15,  1860";  that  no  duplicate  war- 
rant issued  on  that;  entrv  13,521  is  in  name  of  A.  P.  Mun- 
dav.  and  is  as  follows:  "Macon  countv,  North  Carolina. 
640  acres,  Nantehalah  township,  on  the  waters  of  Xante- 
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halali  Rivor,  commencing  on  the  south-east  boundary  line 
of  the  Chestnut  Orchard  tract,  and  runs  so  as  to  include  all 
the  vacant  hind  between  the  Tooney  Gap  and  the  May 
place,  and  runs  various  ways  for  complements.  Entered 
December  21,  1889";  that  entry  13,524  is  in  M.  R.  Kim- 
sev\s  name,  dated  Januarv  27,  1890. 

The  defendant  introduced. a  grant  from  the  State  to  A.  P. 
Munday,  dated  October  20,  1890,  and  a  deed  from  Miiuday 
to  Heighway,  dated  March  16, 1891.  The  defendant  closed 
his  case. 

The  plat  of  the  land  was  as  follows: 


;X()tp:.— The  plaintiffs*'  lan(L<  are  repi-esented  inside  the  dotted  line?? and 
the  defendant's  l»y  the  dark  solid  lines.  The  May  lot,  No.  2,  and  the 
Chestnnt  Orchard  lands  are  not  in  dispnte. 

Kelley  testified  that  he  was  a  surveyor  and  surveyed  the 
lands  in  dispute  under  order  of  Court;  that  the  solid  lines 
were  covered  by  defendant's  grant  and  the  dotted  lines  by 
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the  plaiutiifs'  grants;  thcat  the  defeudaiit's  grunt  does  not 
cover  all  the  land  covered  by  plaintifts'  grants. 

The  Court  charged  the  jury  as  follows: 

'•The  burden  is  upon  the  plaintiif  to  satisfy  you  by  a  pre- 
ponderance of  the  evidence  that  his  grants  are  located  and 
cover  the  lands  in  controversy.  Under  the  pleadings  and 
admissions  in  this  case  you  will  have  to  answer  the  firvst  issue, 
'Yes.'  It  is  admitted  that  the  plaintiffs'  grants  cover  the 
lands  included  within  tlie  line;  that  the  defendant's  grant 
covers  the  land  included  within  the  solid  lines  indicated  bv 
the  letters  A,  B,  C,  D,  E,  F,  G,  H,'j,  J,  K,  L ;  that  the  map  is 
correct,  and  the  defendant  admits  they  are  in  possession,  so 
the  plaintiflFs  will  be  entitled  to  an  atKrmative  answer  to 
the  first  issue  under  what  I  shall  say  to  you  further  on. 
The  plaintiffs  claim  title  by  virtue  of  three  State  grants  to 
M.  R.  Kimsey,  dated  February  10,  1890;  the  defendant 
claims  title  by  virtue  of  a  State  grant  to  A.  P.  Munday,  dated 
20th  day  of  October,  1890.  The  rule  of  law  in  regard  to 
entries  is  that  the  entry  must  be  sufficiently  definite  in  its 
description  to  point  out  the  lands  intended  to  be  covered 
bv  it.  And  when  it  is  so  definite  it  is  notice  to  evervbodv, 
and  any  one  else  entering  it  will  do  so  subject  to  the  rights 
of  the  first  enterer  to  have  title  made  to  him  bv  the  State. 
In  this  case  the  plaintiffs  have  shown  no  entry  sufficiently 
definite  in  its  terms  to  put  the  defendant  on  notice,  and 
his  entrv  and  arrant  are  not  affected  bv  anv  entrv  of  the 
plaintiff.  The  defendant's  entry,  I  charge  you,  is  suffi- 
ciently definite  to  give  notice  to  the  plaintiffs,  not  as  to  all 
the  land  covered  by  their  grants,  but  as  to  a  part  of  it,  and 
I  charge  you  that  under  their  entry  and  grant  the  defend- 
ants in  this  case  are  the  owners  of  the  land  between  the 
May  place  and  Tooney's  Gap,  and  the  true  line  of  the 
defendants  is  running  from  I,  the  south-west  corner  of  tlie 
May  place,   to  4,   the  south-east  corner  of  the  Chestnut 
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Orchard.  All  tho  land  east  of  that  line  within  the  solid 
lines  is  the  defendants',  and  thev  are  entitled  in  anv  event 
to  a  decree  against  the  plaintiffs  to  have  title  made  to 
them.  The  main  question  for  you  to  decide  in  thisconlix^- 
versy  is,  are  the  plaintiffs  the  owners  of  the  lands  we<  of 
the  north  and  south  line  from  I  to  4,  and  what  is  covered 
hy  defendants'  grants?  And  this  depends  upon  the  ques- 
tion of  notice  to  the  jdaintiffs  of  the  defendants'  entry.  1 
charge  you  that  the  entry  in  itself  on  the  books  of  the  entry- 
taker  is  not  sufficient  notice  as  to  anv  but  the  lands  between 
the  May  place  and  Tooney's^Gaj),  which  I  have  explained 
to  you ;  but  the  defendants  say  they  have  given  to  tlie 
plaintiffs  actual  notice  that  their  entries  were  there  and 
covered  the  land.  If  vou  find  the  fact  to  be  that  A.  P. 
Munday  notified  Kimsey  and  Slagle,  as  testified  to  by  him, 
that  his  entrv  was  there  and  covered  the  land,  that  notice 
and  the  entry  was  sufficient,  and  the  plaintiffs  cannot 
recover  anv  of  the  hind  from  the  defendants  that  are  cov- 

« 

ered  bv  the  solid  lines.  So  that  if  vou  find  this  to  be  so 
then  I  instruct  vou  to  return  vour  answer  to  the  first  issue, 

ft.'  ft 

'Yes,  outside  of  the  solid  lines.'  If,  on  tlie  contrary,  you 
fin<l  that  A.  P.  Munday  did  not  give  the  notice  to  Kimsey 
and  Slagle,  as  contended  by  him,  but  the  only  notice  the 
plaintiffs  had  was  the  entry,  then  I  instruct  you  to  answer 
the  first  issue,  'Yes,'  and  I  will  understand  the  verdict  av< 
establishing  the  line  of  the  defendants  from  I  to  4. 

"The  second  issue  under  the  pleadings  and  evidence  in 
this  case  vou  will  answer,  'Yes.' 

ft  ' 

'*  As  to  the  third  issue,  if  vou  find  the  lines  of  the  defend- 
ants  to  be  from  I  to  4,  then  the  plaintiff  cannot  recover  for 
any  timl:>er  cut  by  defendants  east  of  that — but  only  for  the 
timber  cut  west  of  it.  If  j'ou  find  plaintiffs  are  the  owners 
onlv  outside  of  tlie  solid  line  then  thev  will  be  eiititleil 
onlv  to  what   timber  vou  find  the  defendants  have  cut 


FEBRUARY  TERM,  1893.  825 


KlMSEY    V.    ^IrXDAY. 


between  the  outside  dotted  line  and  the  solid  line.  Your 
answer  to  this  issue  write  in  dollars  and  cents." 

The  defendants  excepted  to  the  refusal  of  the  Court  to 
give  instructions  prayed  for,  and  to  the  charge  as  given. 

There  was  a  verdict  for  the  plaintiffs. 

There  was  judgment  **that  the  plaintiffs  have  and 
recover  of  the  defendants  all  the  lands  described  in  the 
complaint  west  of  a  straight  line  running  from  the  south- 
west corner  of  the  May  place  to  the  south-east  corner  of  the 
Chestnut  Orchard  tract,  ami  that  the  defendants  are  the 
owners  of  the  land  described  in  the  complaint  east  of  a 
straight  line  running  from  the  south-west  corner  of  the  Maj' 
place  to  the  south-east  corner  of  the  Chestnut  Orchard  tract ; 
and  that  the  plaintiffs,  M.  K.  Kimsey  and  C.  AV.  Slagle, 
make,  execute  and  deliver  to  the  defendants  a  deed  in  fee 
for  all  the  land  described  in  plaintiffs'  complaint  that  lies 
east  of  a  straight  line  ruiuiing  from  the  south-west  corner 
of  the  May  place  to  the  south-east  corner  of  the  Chestnut 
Orchard  tract.'' 

Messrs.  Jones  &  Danich,  for  plaintiffs. 

Mesars.  Kopc  Elias  and  T.  F.  Davidson,  for  defendants. 

MacRae,  J.:  It  will  be  seen  that  chai)ter  17  of  The  Code, 
in  relation  to  entries  and  grants,  does  not  apply  to  those  of 
the  plaintiffs,  for  the  reason  that  the  lands  therein  granted 
were  a  part  of  the  land  acijuired  by  treaty  from  the  (-hero- 
kee  Indians  and  are  governed  by  the  provisions  of  what  is 
known  as  the  **  Cherokee  Land  Law,"  chapter  11  of  The 
Code,  wherein  a  different  mode  of  procelure  is  prescribed 
for  the  acquisition  of  land  from  the  State  previous  to  the 
1st  dav  of  November,  1883,  when  bv  section  2478  the 
Cherokee  lands  WTre  made  sul)ject  to  entry  as  other  public 
lands. 
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The  plaintiff  claims  title  to  that  portion  of  the  lands  on 
the  phit  which  is  embraced  in  the  dotted  lines  by  virtue  of 
entries  made  in  185o  and  1860  and  grants  issued  toliiiiuis 
assignee  on  the  10th  day  of  February,  1890. 

The  defendant  Heighway  claims  the  land  embraced 
within  the  solid  lines  under  an  entrv  made  bv  defendant 
Munday  (m  the  21st  day  of  December,  1889,  a  grant  to  said 
Munday,  October  20,  1890,  and  a  deed  from  Munday  to 
Heighway,  March  16,  1891. 

By  the  claim  of  the  plaintiff  he  has  the  senior  entries  and 
the  senior  grants.  But  the  defendant  contends  that  the 
entries  of  1855  and  1860  had  lapsed,  and  that  all  rights  to 
grants  thereunder  had  been  abandoned  and  lost  by  long 
failure  on  the  part  of  the  enterers  to  take  out  grants  as, 
deducting  the  time  l)etween  May  20,  1861,  and  January  1, 
1870,  when  the  statute  of  limitations  did  not  run,  there  was 
a  period  of  over  twenty-six  years  between  the  laying  of 
the  entries  and  the  taking  out  of  the  grants.  Defendants 
deny  that  plaintiff  is  the  owner  and  entitled  to  the  posses- 
sion of  the  land  described  in  the  complaint,  that  within  the 
dotted  lines,  and  admit  the  possession  by  defendants  and 
deny  that  it  is  wrongful.  Their  further  defences  and  the 
plaintiff's  reply  are  set  out  in  the  statement  of  the  ca.se. 

Defendant  tendered  eight  issues  covering  the  evidential 
questions  rather  than  the  issues  proper,  which  .should 
be  submitted  to  the  jury.  His  Honor  declined  to  submit 
them,  and  submitted  the  usual  issues  in  an  action  of  eject- 
ment. We  think  his  Honor  might  have  presented  every 
pertinent  incjuiry  to  the  jury  under  the  three  issues.  It 
was  a  matter  of  discretion  with  him  how  thev  should  be 
presented.  The  matter  has  been  discussed  so  often  of  late 
that  we  forbear  to  (juote  authorities. 

Under  the  general  law  regulating  entries  and  grants  the 
entry  creates  an  ecjuity,  which,  upon  the  payment  of  the 
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purchase-money  to  the  State  in  due  season,  entitles  the 
I)arty  to  a  grant,  and  consequently  to  a  conveyance  from 
another  party  who  obtained  a  prior  grant  under  a  junior 
entry  with  knowledge  of  the  first  entry.  Plevimons  v.  Fore, 
2  Irod.  Eq.,  312,  and  cases  cited ;  Gilchrist  v.  MiddletoUy  108 
X.  C,  705  ;  Bryan  v.  Hodges,  107  N.  C,  492. 

Section  2766  of  The  Code  prescribes  the  time  within 
which  the  euterer  shall  pay  for  said  land  as  on  or  before 
the  31st  day  of  December  which  shall  happen  in  the  sec- 
ond year  thereafter  (viz.,  after  the  entry),  or  the  entry  shall 
become  null  and  void  and  the  land  may  be  entered  by 
othei's. 

But  the  law  regulating  entries  and  grants  of  Cherokee 
lands  before  November  1,  1S83,  provides  only  such  limita- 
tions of  time  within  which  the  purchase-money  shall  be 
paid  as  will  appear  in  the  series  of  acts  collected  in  chap- 
ter 11  of  The  Code,  Vol.  II.  By  section  2465  of  The  Code, 
Acts  of  1852,  ch.  119,  it  was  provided  at  what  prices  the 
lands  lying  in  Cherokee  county  should  be  sold,  and  by  sec- 
tion 2466  the  mode  of  payment  therefor  was  prescribed  as 
follows : 

*'It  shall  be  lawful  for  all  persons  entering  vacant  lands 
in  said  county  of  Cherokee  to  file  their  bonds,  with  approved 
security,  with  the  entry-taker,  payable  to  the  State  in  four 
equal  annual  installments,  which  shall  when  paid  be  in  full 
of  the  i)urcliase-money  for  the  tract  or  tracts  so  entered, 
and  upon  proof  of  such  payment  as  herein  provided  the 
Secretary  of  State  shall  issue  the  grant  or  grants  according 
to  the  entry  and  survey  thereon,  and  in  case  the  land  shall 
have  been  surveyed  by  authority  of  the  State  the  grant 
shall  issue  according  to  the  survey  so  made,  and  not  other- 
wise, and  no  portion  of  any  tract  so  surveyed  shall  be 
granted   w'ithout  the  w^hole."     And  this  section  is  made 


828  IN  THE  SUPREME  COURT. 


KiMSEY    V.    Ml'XDAY. 


applicable  to  lands  in  Macon  and  Haywood  counties  bv  .sec- 
tion 2468. 

By  section  2477  of  The  Code,  which  is  section  1  of  chapter 
22  of  the  Acts  of  1854-*5o,  ratified   February  15,  1855, 
shortly  after  the  entries  heretofore  referred  to  as  made  in 
1855,  it  was  provided  that  *^\11  persons  who  have,  previous 
to  February  15,  1855,  entered  any  of  the  vacant  lands  in 
the  counties  of  Cherokee,  Macon,  Jackson  and   Haywood, 
pursuant  to  an  act  of  the  CJeneral  Assembly  at  its  session 
of  1852-53,  chai)ter  119,  entitled   *An  act   to  bring  into 
market  the  lands  pledged  for  the  completion  of  the  West- 
ern Turnpike  Road,'  which  have  not  yet  been  surveyed, 
and  bonds  filed  for  the  purchase-money,  according  to  said 
entrv  or  entries,  shall  cause  the  same  to  be  surveyed  and 
file  bonds  for  the  same  on  or  before  the  1st  day  of  Mav, 
1H5G:    and   in  case  the  said  entrv  or  entries  be  not  siir- 
veved,  nor  the  entry-takers  of  said  counties  notified  within 
the  aforesaid  time,  that  it  is  liis  intention  to  become  the  pur- 
chaser accordingly,  then  it  shall  be  lawful  for  any  other 
[)erson,  who  has  entered  the  same  lands,  to  cause  the  same 
to  be  surveyed  and  to  file  his  bonds  for  the  same  on  or 
before  the  first  day  of  July,  1866:  and  in  case  the  person 
or  persons  who  have  heretofore  entered  any  of  the  vacant 
lands  aforesaid  shall  fail  or  neglect  to  comply  strictly  with 
this  section  according  to  its  true  meaning  then  it  shc%ll  he 
lawful  for  any  other  person  or  persons  to  enter  said  lands, 
and  be  allowed  three  months  to  survey  and  file  bonds  for 
the  same;    and  the  said  time  of  three  months  shall  y 
allowed  in  any  other  instance  from  and  after  the  date  of 
said  entry,  unless  otherwise  provided  for:  Provided,  -dudW 
is  the  true  meaning  of  this  section  that  the  right  to  take 
the  said  lands  in  whatsoever  manner  entered  heretofore  or 
hereafter  shall  be  regulated  according  to  priority  of  entry 
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And,  so  far  as  we  are  informed,  there  was  no  further 
legislation  on  the  subject  until  the  adoption  of  The  Code  of 
1883,  when  section  2478  was  inserted,  opening  said  lands 
to  entry  as  other  public  lands. 

That  the  equity  in  the  enterer  to  secure  the  title  may 
lapse  or  be  abandoned  under  the  general  law  is  evident ; 
and  as  to  the  entries  No.  8,0o9  and  No.  8,060  on  the  plat 
there  can  be  no  question  that  a  neglect  for  many  years  to 
comply  with  the  requirements  of  the  statute  (section  2477) 
bars  the  right  of  the  enterers  to  take  out  a  grant  under 
those  entries. 

As  to  tlie  entry  of  tract  No.  9,360  on  the  plat  of  the  16th 
of  March,  1860,  under  the  provisions  of  section  2466, 
(|Uoted  in  full  above,  it  was  the  duty  of  the  enterer  to  file  his 
bonds,  with  approved  security,  with  the  entry-taker  of 
Macon  county,  payable  to  the  State  in  four  annual  install- 
ments. 

It  could  hardly  have  been  intended  bv  the  law  that  as  to 
those  entries  made  after  1856  there  should  be  no  limit  upon 
the  enterer  as  to  the  time  in  which  he  was  to  i)erfect  his 
right  to  a  grant.  Indeed,  the  requirement  that  he  should 
give  l)onds,  the  last  of  which  was  to  become  due  in  four 
years  after  the  entry,  would  indicate  in  strong  terms  the 
intention  of  the  law  that  the  land  should  be  paid  for  in  that 
time.  If,  however,  he  should  be  allowed  a  reasonable  time 
after  the  maturity  of  the  last  bond  to  pay  it  and  take  out 
his  grant,  by  all  analogies  twenty  years  would  raise  a  i)re- 
sumption  of  abandonment. 

In  Pennsylvania  it  was  held  that  "ordinarilv  abandon- 
ment  involves  a  question  of  intention,  and  is  for  the  jury 
on  all  the  circumstances,  but  where  it  depends  on  lapse  of 
time,  and  there  are  no  repelling  circumstances  in  proof,  it 
becomes  after  seven  vears  a  conclusion  of  law  to  be  declared 
by  the  Court."     Emery  v.  Spencer,  23  Pa.  St.,  271. 
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The  entries  of  1855  are  governed  by  the  Act  of  ISo-i-'oo, 
and  had  lapsed  by  failure  to  comply  with  that  act.  The 
entry  of  18()()  being  governed  by  no  express  limitation  of 
statute,  it  was  the  duty  or  privilege  of  the  enterer  to  have 
paid  his  bonds  and  taken  out  his  grant  witliin  a  reasonable 
time.  And  without  announcing  any  rule  as  to  what  length 
of  time  would  be  reasonable  in  everv  case,  we  havenohesi- 
tation  in  holding  that  the  period  between  loth  March,  1?^60, 
an<l  10th  February,  1890,  deducting  the  j>eriod  iu  which 
the  statute  of  limitations  did  not  run,  was  unreasonable  for 
<lelay  on  the  part  of  the  plaintiff  and  his  assignor,  and  that 
the  defendant  Munday  might  have  entered  the  same  land, 
even  with  notice  of  the  previous  entry,  unaffected  by  any 
equity  of  the  plaintiff  under  the  old  entries. 

It  is  not  to  be  understood,  however,  that  the  grants  to  the 
plaintiff  upon  the  lapsed  entries  are  void.  **  Because  a  grant 
is  taken  out  upon  an  entry  which  has  lapsed  by  the  efflux 
of  time  it  does  not  follow  that  it  is  void."  Wilson  v.  Laad 
Company,  11  N.  (\,  445.  It  was  held  in  Gilchrist  w  Middh- 
ton,  .H}tpra,  that  where  a  grant  was  issued  in  1847  under  an 
entry  made  in  1801  the  grant  was  not  void  on  its  face,  but 
tlie  enterer  had  a  right  to  call  for  a  grant  even  forty-:?ix 
years  afterwards,  provided  the  purchase-money  was  paid  to 
the  State  before  the  31st  of  December  of  the  second  year 
after  the  entrv  was  made. 

ft 

We  do  not  understand  that  the  defendants  undertake  in 
this  case  to  attack  the  plaintiffs' grants  collaterally,  for  it 
is  well  settled  that  a  grant  can  only  be  vacated  by  jiroceed- 
ings  under  the  statute,  sections  2786  and  2788  of  TheCoik. 
Crow  V.  Holland,  4  Dev.,  417.  But  as  very  fully  pointe<i 
out  in  Gilclirisf  v.  Middleton,  supra,  by  Mr.  Ju.stice  Averv, 
wh(>re  he  cites  manv  authorities:  '^ Where  controversies 
have  originated  in  such  conflicting  claims  it  has  sometimes 
happened  that  the  grantee  under  the  senior  grant  issued 
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on  the  junior  entry  brought  an  action  of  ejectment  against 
the  grantee  in  possession  claiming  under  the  junior  grant 
and  senior  entry,  and  the  hitter,  being  unable  to  set  up  his 
equity  as  a  defence  in  a  court  of  law,  filed  a  bill  in  a  court 
of  erjuity  asking  that  the  former  be  declared  a  trustee  and 
ordered  to  convey  the  legal  estate,  and  that  pending  the 
investigation  of  his  claim  for  such  relief  the  plaintiff  in 
the  action  of  ejectment  should  be  enjoined  from  further 
proceeding.  In  other  instances  the  junior  grantee  was 
evicted  and  subsequently  filed  his  bill.  If  in  such  suit  the 
plaintiff  succeeded  in  proving  that  the  defendant  had  either 
actual  or  constructive  notice  of  the  older  entrv  when  he 
took  out  his  grant,  and  that  the  older  entry  covered  the  same 
land  embraced  in  it,  tlien  the  Court  would  declare  the 
defendant  a  trustee  for  the  plaintiff,  and  compel  him  to 
convey  the  legal  title.  But  the  burden  was  upon  the  claim- 
ant under  the  junior  grant  then,  as  it  is  now,  to  establish 
this  fraud  in  a  direct  proceeding  in  which  it  must  be  dis- 
tinctly alleged.  Currie  v.  Gibson^  4  Jones'  Eq.,  25;  Mon- 
roe V.  McCormick,  6  Ired.  Eq.,  8o ;  Allen  v.  Gilreath,  Ibid., 
202." 

Since  the  distinction  between  actions  at  law  and  suits 
in  erjuity  have  been  abolished  the  plaintiff  may  bring  his 
action  or  the  defendant  his  counter-claim,  seeking  this  relief, 
in  the  one  action  under  tlie  Code  of  Civil  Procedure.  In 
our  case  the  plaintiff  seems  to  have  the  senior  grant  and 
the  senior  entry.  The  defendant,  however,  in  his  defence  or 
counter-claim,  sets  up  his  equity  alleging  the  lapse  and  aban- 
donment of  the  senior  entry,  and  other  defences.  But  tlie 
defendant  does  not  seek  to  vacate  the  first  grant.  His 
demand  is  that  the  plaintiff  be  declared  a  trustee  for  him, 
and  required  to  make  him  a  deed  for  all  land  embraced  in 
plaintiff^s  grants,  which  is  also  covered  by  defendant's 
pjrant.     His   demand   repels   the  position  that  plaintiff's 
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grants  are  void  between  these  parties.  It  is  founded  on  the 
very  contrary  position  that  they  are  not  void,  but  that  the 
grantee  is  a  trustee  for  the  claimant  under  the  later  entry, 
because  the  prior  entry  had  lapsed  and  been  abandoned. 
Featherstone  v.  Mills,  4  Dev.,  596.  The  plaintiff  cannot 
claim  under  his  entries  of  1890,  because  the  grants  recite 
the  older  entries  and  are  issued  in  pursuance  of  them.  It 
has  been  held  that  even  though  the  claimant,  the  subse- 
(juent  enterer,  had  notice  of  the  lapsed  entries  when  he 
made  his  own,  it  would  not  revive  the  lapsed  entries.  *'The 
law  does  not  forbid  a  person  from  entering  land  previously 
entered  by  another."  The  second  entry  is  made  subject  to 
the  engagement  of  the  State  to  make  a  grant  to  the  tirst 
enterer,  i)rovided  he  pays  the  price  before  or  at  the  day 
limited  by  law.     Stanhj  v.  Biddle,  4  Jones'  Eq.,  383. 

It  being  determined  that  his  Honor  should  have  instructed 
the  jury  that  upon  the  evidence  the  plaintiff's  entrie?^  of 
1855  and  1860  had  lap.sed,  and  that  he  could  not  fallback 
upon  his  entry  of  January  27,  1890,  the  question  of  pri- 
ority of  survey,  as  to  which  there  was  much  testimony 
going  to  sliow  that  plaintiff*'s  survey  was  made  prior  to 
that  of  defendant,  can  be  of  no  moment,  for  as  between 
plaintiff  and  defendants  the  prior  survey  and  grant  upon 
la{)se(l  entries  cannot  give  the  plaintiff*  the  advantage, 
neither  would  the  vagueness  of  defendant's  entry  if  it  weiv 
not  sufficiently  definite  to  give  notice  of  all  the  land  claimed 
by  defendants,  for  this  was  cured  by  defendant's  i?'urvey  and 
grant,  which  covered  all  the  land  within,  the  soHd  line^. 
Harris  v.  Ewiiuj,  1  Dev.  &  Bat.  Eq.,  369;  Johnson  v.  Shilton, 
4  Ired.  Eq.,  85;  Monroe  v.  McCormick,  supra. 

It  was  error  in  his  Honor  to  instruct  the  jury  that  if 
A.  P.  Munday  did  not  give  notice  to  Kimsey  and  Slaglc 
that  his  entrv  was  there  and  covered  the  laud  claimed  by 
defendant  that  the  defendant's  line  would  be  established 
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from  I  to  4.  He  ought  to  have  instructed  them  upon  the 
evidence  that  defendant  was  entitled  to  all  the  land  within 
the  solid  lines. 

But  as  it  was  admitted  that  the  lands  represented  on  the 
plat  by  the  solid  lines  A,  B,  C,  D,  E,  F,  G,  H,  I,  J,  K  and 
L  are  covered  by  the  defendant's  grant,  and  that  the  lands 
represented  by  the  dotted  lines  are  covered  by  the  grants  of 
the  plaintiff,  and  that  the  May  place  and  Chestnut  Orchard 
are  not  in  dispute,  and  as  it  appeared  that  the  defendants 
admitted  possession  of  all  the  lands  claimed  by  plaintiffs 
and  a  portion  of  said  lands  was  not  embraced  within  the 
solid  lines,  the  plaintiffs  were  entitled  to  recover  such  part 
from  defendants,  and  defendants  were  entitled  to  a  convey- 
ance from  plaintiffs  of  all  that  part  of  the  land  embraced 
within  the  solid  lines  which  was  covered  by  plaintiff's 
grants.  New  Trial. 

Error. 


D.  O.  DAVIS  V.  J.  K.  DUVAL,  Administrator  of  Al>e  Buckner. 

Petition   to   Rehear — Exceptions   to    Charge  —  Assignment    of 
Error — Compensation  for  Services  to  Decedent — Evidence. 

1.  While  the  refusal  of  the  trial  Judge  to  give  instructions  prayed  for 

will  be  deemed  to  have  been  exeei)ted  to,  yet  if  it  is  not  assijnicd 
as  error  in  case  on  api>eal  it  will  be  deemed  to  have  been  waived. 

2.  An  assignment  of  error,   such  as    "for  error  in   the  charge"   or 

"excepted  to,"  is  too  general  and  will  not  be  considered  by  this 
Court. 

3.  Where,  in  an  action  by  plaintiff  to  recover  from  the  administrator 

compensation  for  services  rendered  the  intestate,  the  defendant 
relied  as  a  defence  upon  tlie  fact  tliat  in  a  suit  brought  by  him 
and  his  wife  and  other  heirs  at  law  of  the  intestate  to  set  aside,  for 
undue  uifluence,  a  deed  made  by  the  intCvState  to  plaintiff  for  ser- 
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vices  rendered,  the  deed  was  declared  void,  and  it  was  in  evidence 
that  no  compensation  had  been  allowed  the  plaintiff  by  said  settle- 
ment, and  that  there  were  assets  in  defendant  administrator's 
hands  and  no  debts  against  the  estate:  Held,  that  while  there  is  no 
privity  between  the  administrator  and  the  heirs,  yet  as  the  estate 
goes  to  the  heirs  and  next  of  kin,  all  of  whom  (with  the  defend- 
ant) were  parties  to  the  compromise  decree  setting  aside  the  deed, 
such  decree  is  admissible  to  show  that  the  i)laintiff  *s  claim  for  ser- 
vices had  not  been  paid  or  provided  for. 

Petition  of  defendant  to  rehear.  For  former  decision 
and  the  facts  involved  see  case  between  same  parties,  111 
N.  a,  422. 

Messrs.  Jones  &  Daniels,  for  petitioner. 
Mr,  J.  F,  Ray,  contra. 

Per  Curiam  :  We  have  considered  with  much  care  the 
petition  to  rehear  and  the  brief  of  counsel,  but  we  fail  to 
perceive  that  we  have  overlooked  any  of  the  points  pre- 
sented upon  the  hearing,  although  we  did  not  deem  it  uec- 
essary  to  refer  to  all  of  them  in  declaring  the  judgment  of 
the  Court. 

There  was  no  exception  to  the  refusal  of  the  Court  to 
give  the  instructions  prayed  for,  and  while  such  a  refusal  is 
deemed  excepted  to,  yet  if  it  is  not  assigned  as  error  in  the 
case  on  appeal  the  exception  is  deemed  to  have  been 
waived.  Taylor  v.  Plummet^  105  N.  C,  56.  Neither  was 
there  a  sufficient  assignment  of  error  to  the  charge.  The 
w^ords  *^for  error  in  the  charge"  are  too  general  and  will 
not  be  considered  by  this  Court.  McKinnon  v.  Morrimi, 
104  N.  C,  354.  The  same  is  true  as  to  the  words  "defend- 
ant excepts,'*  as  it  is  impossible  to  tell  w4iat  part  of  the 
charge  was  objectionable  to  him.  Nothing,  therefore, 
remains  but  the  exception  to  the  testimony  as  to  the  amount 
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of  the  assets  and  the  condition  of  the  estate,  and  the  testi- 
mony in  reference  to  tlie  compromised  decree. 

The  defendant  and  his  wife,  an  heir  at  law  and  next  of 
kin,  and  the  other  heirs  at  law  and  next  of  kin  brought  a 
suit  against  the  plaintiff,  alleging  that  the  deed  executed  b}' 
the  intestate  to  the  plaintiff  was  procured  by  undue  influ- 
euee,  and  tlie  siime  was  set  aside  and  a  compromise  decree 
rendered.  It  was  in  evidence  that  no  compensation  was  by 
the  said  settlement  allowed  the  plaintiff  for  the  services  ren- 
dered to  the  intestate,  and  for  which  it  is  insisted  the  deed 
was  made.  This  defendant  afterwards  administered,  and 
there  is  evidence  that  there  are  no  debts  of  any  consequence 
and  that  the  {)ersonal  assets  amount  to  $500.  This  money 
goes  to  the  defendant's  wife  and  the  other  next  of  kin,  all 
of  whom  were,  with  the  defendant,  parties  to  the  compro- 
mise decree  setting  aside  the  deed.  Having  obtained  a 
decree  declaring  the  deed  void,  it  is  now  contended  that 
they  can  insist  upon  it  as  a  payment,  take  all  of  the  assets, 
ami  leave  the  plaintiff  without  any  compensation  whatever. 

Although  there  is  no  legal  i)rivitv  between  the  administra- 
tor and  the  heirs,  they  should  not,  upon  equitable  princi- 
ples, be  allowed  to  deny  the  legal  effect  of  a  transaction, 
because  thev  entered  into  it  as  heirs,  and  at  the  same  time 
profit  by  it  in  their  character  as  next  of  kin.  According  to 
these  views  the  testimonv  was  admissible,  and  this  is  all 
that  is  excepted  to.  No  point  was  made  as  to  the  costs 
when  the  case  was  before  us,  and  this  cannot  therefore  l)e 
awarded  upon  a  rehearing.  We  must  assume,  as  is  very 
probable,  that  liis  Honor  did  not  consider  the  defence  as 
made  in  good  faith  {The  Code,  §535),  and  that  he  taxed  the 
costs  accordingly. 

From  what  we  can  glean  from  the  record  we  think  that 
H  very  equitable  result  was  readied  in  the  Court  below. 

Petition  Dismissed. 
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KADER  BIGGS  &  CO.  v.  JAMES   B.    WATERS   AND  WIFE  et  al. 
Partnership  Accoiuds — Referee's  Findings — Evidence. 

Where,  in  the  statement  of  an  aeoount  between  partners,  the  only  testi- 
mony as  to  an  item  of  charjre  a^in.st  one  partner  was  the  testi- 
mony of  witnesses  that  the  said  partner  sold  to  them  and  they 
iMiiid  him  tlie  money  for  certain  articles  of  personal  proi>erty,  siich 
as  was  dealt  in  bv  the  firm:  Helff,  that  such  testimony  was  sniffi- 
cient  to  su])port  the  finding  by  the  referee  cliarping  such  item 
a^inst  the  partner. 

Civil  action  by  Kader  Biggs  &  Co.  against  J.  B.  Waters 
and  others  on  a  promisson^  note  and  for  the  foreclosure  of 
a  mortgage,  heard,  on  exceptions  of  a  referee's  report, 
before  Hokey  ./.,  at  Fall  Term,  1892,  of  Washington  Sui)e- 
rior  Court. 

The  facts  were  as  follows:  L.  Jackson,  Jr.,  and  the 
defendant  J.  B.  Waters  became  partners  in  the  livery  and 
sale  business  at  Plymouth,  N.  C,  on  April  14,  1S75,  on 
which  date  Waters  executed  to  Jackson  his  note  for 
$1,112.50  for  his  interest  in  the  business,  and  secured  the 
same  by  a  mortgage  on  land  in  which  his  wife  joimMl. 
The  note  was  subsequently  assigned  to  the  plaintiffs,  who 
brought  this  action,  praying  judgment  against  the  defend- 
ant Waters  and  the  administrators  of  L.  Jackson,  Jr.,  who 
had  died,  and  for  a  foreclosure  of  the  mortgage.  The 
defendant  Waters  by  his  answer  claimed  that  during  the 
existence  of  the  co-partnership,  and  before  the  a^ssignmeut 
of  the  note  by  Jackson  to  the  plaintiffs,  Jackson  became 
indebted  to  him  in  a  sum  much  in  excess  of  the  amount 
of  the  note,  and  set  up  the  same  as  a  counter-claim  and 
demanded  judgment  for  such  excess. 

The  account  was  referred  to  T.  S.  Armistead,  Esq..  who 
reported    his  findings  of  fact  and  conclusions  of  law  to 
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Spring  Term,  1892,  of  Washington  Superior  Court,  and 
awarded  judgment  to  defendant  Waters  for  $221.15,  against 
the  defendants,  administrators  of  L.  Jackson,  Jr.,  who  filed 
exceptions,  but  at  Fall  Term,  1892,  waived  all  of  the  same 
except  one,  upon  which  they  rested  their  case,  which  was 
as  follows : 

"  That  there  was  no  evidence  for  the  referee  to  consider 
iu  charging  the  intestate  of  defendant  administrators  with 
the  proceeds  of  sale  of  certain  horses  and  buggies  sold  by 
said  intestate  during  the  continuance  of  the  partnership  in 
the  livery  business." 

The  counsel  further  stated  that  part  of  the  evidence 
which  was  claimed  to  support  the  charge  was  in  the  form 
of  affidavits  of  certain  persons  who  had  witnessed  the  sales 
and  to  whom  thev  had  been  made. 

It  was  agreed  that  there  was  no  objection  to  these  affi- 
davits for  form,  and  same  were  to  be  considered  as  deposi- 
tions duly  taken,  the  position  of  the  appelhmts  being 
that  the  statements  embodied  in  such  affidavits  and  other 
evidence  in  the  cause  constituted  no  evidence  to  support 
the  findings  of  the  referee  and  the  charge  against  their 
intestate's  estate. 

The  appellants  waived  all  other  exceptions  to  the  report 
and  the  findings  of  the  referee. 

Upon  an  examination  and  consideration  of  this  rei)ort  and 
evidence  the  Court  was  of  opinion  that  there  was  evidence 
to  sup})ort  the  finding  of  the  referee  in  the  item  of  charge 
pointed  out  by  the  exceptions,  and  gave  judgment  over- 
ruling the  exceptions  and  confirming  the  report ;  from 
which  judgment  the  defendants  Stubbs  and  Basnight, 
administrators,  exce])ted  and  {(ppealed. 

The  referee  found  as  a  fact,  from  affidavits  and  deposi- 
tions of  John  R.  Eborn  and  W.  H.  Rol)ertson  and  others, 
that  L.  Jackson,  Jr.,  sold  horses,  mules  and  buggies  Ijelong- 
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ing  to  the  firm  of  L.  Jackson  &  Co.,  in  the  years  1875  and 
1876,  to  the  amount  of  $1,805,  anrl,  as  a  conclusion  of 
law,  found  ''  that  the  facts  stated  in  the  affidavits  are  suffi- 
cient in  law  to  charge  the  estate  of  L.  Jackson,  Jr.,  deceaj^ed, 
rei)resented  by  W.  H.  Stubbs  and  T.  J.  Basnigbt,  adminis- 
trators, with  the  amounts  named  therein,  making  $1,305, 
to  one-half  of  which,  towit,  $652.50,  the  defendant  Waters 
is  entitled  as  a  credit  on  the  note,"  etc. 

Me.%m^.  L.  C  Lathant  and  A,  O.  Gayhrd,  for  defVndunt> 
(appellants). 

No  counsel  contra. 

PERCriiiAM:  After  a  careful  inspection  of  the  recoil 
we  are  unable  to  find  any  error  in  the  rulings  of  the  Court 
below.     The  judgment  is  therefore 

Aflirmed. 


W.  C.   BUADSHER  v,  JAMES  A.  CHEEK. 

LiM —  Qualified  Privilege — Secoiid  Appea I — Affirimifict^ 

Without  Bevieiv. 

Where  this  Court  has  in  a  former  api)eal  in  the  same  cause  fully  di?- 
oiissed  the  law  api)licablo  to  the  action,  and  the  principles  an- 
nounced in  the  decision  theix'in  seem  to  have  l>et'n  carefully 
applied  by  the  Judge  below  in  a  subsequent  trial,  and  upon  an 
inspection  of  the  whole  record  no  eri'or  ai)ix»ars  to  have  Ix-en 
committed  on  the  second  trial,  this  Court  will  not  go  over  again 
the  legid  principles  discussed  in  the  former  opinion,  but,  as  author- 
ized by  ch.  ;}79,  Acts  of  180;J,  and  section  ai?  of  The  (\^h\  will  not 
write  out  itw  reasons  at  lentrth,  Init  simply  announce  it«  decision. 
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Braixsiiek  v.  Cheek. 


Civil  action  for  libel,  tried  before  Bryan^  /.,  and  a  jury, 
at  January  Term,  1893,  of  Dikiiam  8ui)erior  Court,  in 
consequence  of  the  grant  of  a  new  trial  nnide  by  this  Court 
on  the  former  appeal  (reported  in  109  X.  C,  278). 

On  the  second  trial  there  were  numerous  exceptions  to 
the  admission  and  rejection  of  testimony,  to  the  charge  of 
his  Honor,  refusal  of  instructions,  etc.,  covering  thirty-eight 
pages  of  printed  matter.  The  jury  gave  verdict  for  the 
plaintiff,  assessing  his  damages  at  $1,000,  for  which  judg- 
ment was  rendered,  and  defendant  apixniled. 

Mfmrs.  Fuller  tt  Fuller,  for  plaintiff. 

Mess^rs,  J.  \V.  Graham  and  Boone  ct*  Parkerj  for  defendant. 

Per  Curiam:  When  this  cause  was  here  before,  109 
N.  C,  278,  the  Court  had  occasion  to  discuss  in  that  and 
its  cognate  case,  Ramaey  v.  Chtek,  Ibid.,  270,  the  law  aj)pli- 
cable  to  this  action,  which  is  brought  for  libel  on  a  state  of 
facts  constituting  a  case  of  qualified  privilege.  The  prin- 
ciples there  laid  down  seem  to  have  been  ap[)lied  with  care 
by  his  Honor  in  the  subsecpient  trial  below.  The  excep- 
tions are  numerous  and  have  been  argued  with  much  earn- 
estness. On  a  careful  and  full  examination,  however,  there 
appears  to  have  been  no  material  error  committed,  and  we 
think  substantial  justice  has  been  done.  No  good  can  be 
served  by  going  over  again  the  legal  principles  discussed 
in  the  former  opinion.  Probably  no  better  case  than  this 
can  be  found  in  which  to  conform  to  the  legislative  desire 
as  expressed  in  the  recent  act  of  the  (ieneral  Assembly 
(ch.  379,  Acts  1893),  that  the  Court  shall  not  write  out  its 
reascms  at  length  unless  necessary,  but  shall  in  all  such 
ca.ses  simply  announce  its  decision.  "  Upon  an  inspection 
of  the  whole  record"  (?7/^  (.'ode,  §957)  the  judgment 
below  is  Affirmed. 


1 


840  IN  THE  SUPREME  COURT. 


Detrick  r,  McLean. 


LEWIS  F.  DETRICK  &  SON  v.  E.  R.  McLEAN  &  CO. 

Evidence — Action  Against  Partnership. 

In  an  action  against  a  partnership  for  tlie  pro<'eeds  of  goods  f*old  on  con- 
signment a  8taton)ent  of  account  rendered  by  one  of  the  jartners 
long  after  the  dinsohition  of  the  coi)artnership,  showing  the  indebt- 
echiesa  of  the  finn,  not  to  plaintift*.  l)iit  to  a  third  party  between 
wliom  and  plaintiff  no  j)rivity  is  shown,  is  not  admissible  ai«  evi- 
dence either  to  bind  the  defendants  or  to  contradict  a  deposition 
of  one  of  the  partners. 

Civil  action,  hoard,  on  (lefeiultaiiis'  appoMi  from  a  Justice 
of  the  Peace,  at  KSpring  Term,  1892,  of  Randoli»h  Superior 
Court,  before  Mclvcr,  J.,  and  a  jury. 

The  ])hiintiffs  complained  for  ^oods  consigned  and  deliv- 
ered to  the  defendants  to  the  amount  of  J^o.S'*),  and  the 
defendants  denied  tlie  right  of  the  plaintiffs  to  recover,  on 
the  ground  that  full  settlement  had  been  made  for  the  goods. 

On  the  trial  the  plaintifis  introduced  a  statement  of 
account  nmde  out  by  E.  II.  McLean,  one  of  the  partners, 
in  September,  1880,  more  than  two  years  after  the  dissolu- 
tion of  the  co-partnership,  showing  an  indebtedness  to  the 
Bradley  Fertilizer  Comj)any.  No  evidence  was  offered  to 
show  any  connection  or  privity  between  plaintiffs  and  the 
Bradlev  F(M-tilizer  Companv.  The  statement  was  ruled  out 
as  irrelevant  and  immaterial,  and  i)laintifls  excepted.  Afler 
the  close  of  defendants'  testimony  tending  to  show  that  a 
settlement  had  been  made  bv  defendants  the  statement  was 

ft- 

again  offered  to  contradict  the  testimony  of  one  of  the 
defendants,  and  was  again  ruled  out  under  plaintiffs' 
objection. 

There  was  verdict  for  the  defendants,  and  from  the  refusal 
of  a  motion  for  a  new  trial  plaintiffs  appealed. 


r 
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Mr,  A,  P.  Gilbert,  for  plaintiffs. 
Mi\  L.  M,  Scott y  for  defendants. 

P?:r  Curiam:  We  find  no  error  in  the  rulings  of  his 
Honor  on  the  trial  of  this  case.  The  judgment  is  there- 
fore Affirmed. 


LIZZIE  C.  NEAL  v.  OLD  NORTH  STATE  LAND  CO:\IPANY. 

Dismissal  of  Apjyeal — Motion  to  Re-instate — Neglect  of  Counsel. 

Where  an  appeal  has  l)een  dismissed  for  faihiro  to  print  the  record  a 
motion  to  re-instate  will  not  be  allowed  on  the  jjround  that  such 
failure  wa.s  caused  by  the  neglect  of  counsel,  for  the  nejrlect  of 
counsel  is  the  neglect  of  the  party  himself  and  does  not  excuse. 

The  appeal  in  this  case  having  on  motion  been  dismissed 
for  failure  to  print  the  record,  the  appellant,  after  notice 
given,  moved  to  re-instate  the  same. 

Mr,  J.  F.  Morpheio,  for  appellant. 
Mr.  P.  J.  Sinclair,  for  appellee. 

* 
Per  Ci'RiAM :  The  additional  explanatory  affidavit  of  the 
Clerk  does  not  alter  the  case.  The  motion  to  re-instate  must 
be  denied.  The  neglect  of  counsel  to  have  the  record 
printed  is  the  neglect  of  the  party  himself  and  does  not 
excuse.  Edwards  v.  Henderson,  109  N.  C,  83,  and  numerous 
cases  there  cited.  In  that  case  it  is  said  :  "Appellants  might 
as  well  fail  to  send  up  the  transcript  as  not  to  have  it  in  a 
condition  to  be  heard  by  failing  to  have  tlie  *case  and  excep- 
tions* printed."  Motion  Denied. 
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J.  S.  MERONKY  v.  ATLANTA  NATIONAL  BUILDLXG  AND  U)AX 
ASSOCLVTION  AND  J.  W.  (lOLDSMITH,  Tmstoe. 

U.vinj — Conflict  of  Lawn — Mortgage — Injunction. 

\.  A  contract,  if  inacie  imyable  in  another  State  to  avoid  the  usury  law-s 
in  thirt  State,  will  be  adjudjired  UMurioiis  whatever  may  !:« the  law 
of  that  State. 

.2.  Where,  in  an  action  to  redeem  a  mortgajje  on  realty  under  which  the 
truHtee  hiu<  advertised  the  land  for  sale,  the  complaint  alleges  that 
the  contract,  to  secure  which  the  mortjraj^  was  ;?iven,  is  iisurioiw 
and  was  made  pavable  in  another  State  to  avoid  the  usun*  laws  of 
this  State,  there  is  a  "serious  issue '^  between  the  parties  which 
entitles  the  plaintiff  to  an  order  restraining  the  sale  until  the 
hearing. 

(yiviL  ACTION,  instituted  by  plaintiff  against  defendant 
in  Superior  Court  of  Cherokek  County  to  Spring  Term, 
1892,  of  said  Court,  to  redeem  a  mortgage  on  realty  situ- 
ated in  said  county,  given  by  plaintiff  to  defendant  to 
secure  a  loan  of  tbree  hundred  dollars.  The  matter  was 
heard  on  application  by  plaintiff  for  restraining  order  pro- 
hibiting a  sale  of  said  realty  by  defendant  under  the  mort- 
gage. The  restraining  order  was  granted,  returnable  ou 
May  23,  1892,  and  on  application  of  both  parties  for  a  time 
to  tile  further  affidavits  was  continued  and  heard  by  con- 
sent before  Hoke,  J.,  at  Chambers,  on  June  23,  1892. 

The  plaintiff  moved  that  such  restraining  order  be  con- 
tinued to  the  hearing,  the  defendant  insisting  that  siune 
should  be  dissolved  and  the  sale  allowed  to  proceed. 

On  considering  the  affidavits  and  exhibits  filed  the 
('ourt  found  the  facts  to  be  as  follows: 

''  1.  The  defendant,  the  Atlanta  Building  and  Loan  Asso- 
ciation is  a  corporation  organized  under  laws  of  (fcorgia, 
having  its  principal  place  of  business  in  Atlanta,  Georgia, 
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and  for  the  purpose  of  carrying  on  a  general  building  and 
loan  business  in  Georgia  and  other  States,  with  a  provision 
for  establishing  local  or  branch  offices  at  such  i)oints  as  the 
comj)any  may  determine. 

"2.  In  February,  1890,  plaintiff*  became  a  subscriber  for 
five  shares  of  defendants*  stock,  said  subscription  being 
made  in  local  office  established  at  Murphy,  North  Carolina, 
and  he  became  a  member  of  said  company,  entitled  to  share 
in  its  benefits,  etc. 

*'3.  On  September  11, 1890,  plaintiff* borrowed  from  said 
company  the  sum  of  three  hundred  dollars,  and  executed 
his  note  for  same,  and  also  the  mortgage  on  the  realty, 
situate  in  Cherokee  county.  North  Carolina,  and  also 
pledged  and  hypothecated  his  shares  of  stock  as  security, 
pui*suant  to  the  plan  set  out  in  the  scheme  of  company,  and 
as  shown  forth  in  mortgage,  api)lication  and  contract.  The 
application  for  said  loan  was  made  to  central  office  in 
Atlanta,  and  was  also  passed  upon  by  local  board,  as 
required  bv  charter  and  bv-laws  of  the  defendant  companv. 
The  note  and  mortgage  were  signed  in  Cherokee,  North 
Carolina,  and  mortgage  was  registered  in  Registry  of  Chero- 
kee, where  the  land  is  situate. 

"4.  That  the  note  and  mortgage,  etc.,  stipulate  on  their 
face  that  the  contract  is  made  in  reference  to  the  laws  of  the 
State  of  Georgia,  and  is,  and  was,  intended  by  the  parties 
to  be  a  (Georgia  contract. 

'*'■).  That  since  enticing  into  contract  relation  of  debtor 
and  creditor  the  plaintiff'  for  four  months,  from  September 
to  December,  paid  on  said  contract  interest  at  six  per  cent., 
or  one  dollar  and  fifty  cents  j)er  month,  and  premiums  at 
one  dollar  and  fifty  cents  per  month,  and  had,  before  that 
time,  paid  in  premiums  and  interest  the  sum  of  thirty  dol- 
lars, thirty  dollars  being  paid  on  premiums  and  assessments, 
as  required  by  the  plan  and  charter  of  the  company ;  that 
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plaintiff  made  no  further  payments,  pursuant  to  plan  of 
company,  but  before  commencement  of  this  action  had  ten- 
dered to  the  officers  and  agents  of  the  defendant  company 
the  entire  amount  due  on  his  debt,  with  interest  at  legal 
rates,  claiming  as  credit  on  same  the  thirty  dollars  paid 
before  he  borrowed  the  money  and  signed  the  mortgage,  and 
the  twelve  dollars  paid  as  interest  and  premium,  and  plain- 
tiff is  ready  and  willing  to  pay  on  said  contract  the  debt 
and  interest. 

*Mj.  That  defendant  company  and  their  co-defendant 
Goldsmith  refuse  to  receive  the  debt  and  interest,  and  under 
a  clause  of  the  contract,  provided  for  that  purpose,  have 
declared  the  entire  debt  due,  and  refuse  to  receive  the 
amount  borrowed  and  legal  rates  of  interest,  and  claim 
there  is  due  from  plaintiff  to  defendant  on  the  contract  an 
amount  greatly  in  excess  of  sum  borrowed  and  interest  at 
legal  rate,  and  demand  an  additional  amount  as  fines,  dues, 
assessments,  premiums  and  attorney's  fees  for  foreeloi?ure. 
and  had  advertised  the  realty  for  amount  due  on  mortgage, 
as  claimed  bv  defendant,  and  will  sell  same  unless  restrained 
bv  this  Court. 

''7.  That  by  the  laws  of  Georgia  the  scheme  and  plan  of 
defendant  company  has  been  construed  not  to  be  an  usurious 
contract.  Several  affidavits  to  that  effect  were  filed,  and 
the  decisions  of  the  Supreme  Court  of  Georgia  were  also 
introduced  on  the  subject.  Parker  v.  BuiMing  and  Loan,  46 
Ga. ;    Win  Peet  v.  Building  and  Loan,  79  S.  P.,  43  Ga. 

"  8.  That  plaintiff  has  issued  his  summons  in  this  action, 
and  same  made  returnable  to  Spring  Term,  1892,  of  said 
Court,  and  said  summons  was  served  before  phxintiff  applied 
for  the  restraining  order. 

''  9.  This  Court  is  of  opinion,  and  so  holds,  that  the  con- 
tract is  usurious;  that  the  decisions  of  the  Supreme  Court 
of  ( leori^ia  are  not  conclusive  as  to  the  scheme  and  plan  of 
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defendant  company,  and  it  is  therefore  adjudged  that 
phxintifF  is  entitled  to  an  account.  The  motion  to  dissolve 
the  restraining  order  lieretoforc  issued  is  denied,  and  it  is 
ordered  that  the  same  be  and  is  hereby  continued  to  the 
hearing." 
Defendants  appealed. 

Mr.  J.  W.  Cooper,  for  plaintiff. 

Messrs.  J.  IV.  Hinsdale  and  Batchelor  &  DevereuXj  for  de- 
fendants (appellants). 

Per  Curiam  :  If  it  is  true,  as  the  plaintiff  alleges,  that 
the  contract  set  out  in  the  complaint  was  made  payable  in 
the  State  of  Georgia  to  avoid  the  usury  laws  of  this  State, 
that  contract  will  be  adjudged  to  be  usurious,  whatever 
may  be  the  law  of  that  State.  There  is,  therefore,  a  ^*  serious 
issue"  between  the  parties,  which,  under  the  rule  estab- 
lished by  Whitaker  v.  Hill,  96  N.  C,  2;  Harvuon  v.  Bray, 
92  N.  C,  488,  and  Davis  &  Gregory  v.  Lassiter,  at  this  Term, 
entitles  the  plaintiff  to  have  the  restraining  order  continued 
in  force  to  the  hearing. 

No  Error. 


W.  M.  HAYS  V.  H.  F.  FORBES. 

Contract — Arbitration,  non-compliance  with — Evidence. 

A  tenant  in  common  of  land  convevcMl  his  undivided  interest  therein  to 
a  creditor  under  an  agreement  that  the  value  of  the  interest  should 
be  afterwards  ascertained  by  two  men,  one  to  be  selected  by  each 
party  and  they  to  select  an  umpire  in  case  of  disagreement,  and 
the  difl'erence  between  the  debt  and  the  value  of  the  land  should 
be  then  adjusted  between  the  parties;  such  arbitration  was  not 
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had,  but  the  land  was  divided  between  the  grantee  and  the  other 
tenants  in  common  by  arbitrators  of  their  own  selection,  who 
placed  a  valuation  on  the  several  shares :  //e/d^  in  an  action  by 
the  debtor  against  his  creditor  for  the  diiference  between  the  debt 
and  the  valuation  fixed  upon  the  land  by  the  arbitrators,  the  report 
of  the  arbitrators  as  to  the  respective  shares  was  improperly 
admitted,  such  arbitrators  not  having  l^een  selected  according  to 
the  agreement. 

Civil  action,  tried  before  Graves^  J.,  and  a  jury,  at  Fall 
Term,  1892,  of  Gaston  Superior  Court. 

This  action  was  to  recover  the  difference  between  a  debt 
which  the  plaintiff  owed  the  defendant  and  the  value  of 
land  conveyed  to  defendant  under  an  agreement  to  adjust 
such  difference.  Plaintiff  testified  that  being  indebted  to 
defendant  he  conveved  bv  absolute  deed  his  undivided 
interest  in  a  tract  of  land  to  the  defendant,  with  the  under- 
standing and  agreement  that  the  land  was  to  be  divided 
and  assessed  by  two  men  to  be  selected  by  them,  and  if  the 
arbitrators  could  not  agree  they  were  to  choose  another, 
and  they  should  fix  the  value;  that  the  land  was  dividwl 
between  the  defendant  and  the  other  tenants  in  common 
by  arbitrators  selected  by  defendant  and  his  co-tenants; 
that  defendant  advised  him,  jilaintiff,  not  to  go  to  the  arbi- 
tration; that  after  such  division  and  assessment  he  went 
to  defendant,  who  denied  the  contract,  and  said  he  did  not 
owe  plaintiff  anything. 

Plaintiff  then  offered  in  evidence  the  report  of  the  arbi- 
trators, showing  a  valuation  of  the  land  conveyed  byi»lain- 
tiff  to  defendant  at  $500,  which  was  admitted  against  the 
objection  of  defendant,  who  contended  that  it  was  incom- 
petent for  the  reason  that,  as  appeared  by  the  submission 
to  arbitration  (which  was  read),  the  proceedings  were  had 
between  the  defendant  and  his  co-tenants  solely  for  a  division 
of  the  land  among  themselves,  and  not  to  ascertain  the 
value  of  the  land  for  the  purpose  of  a  settlement  between 
him  and  the  plaintiff. 


■ 
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The  material  part  of   the  testimony  of  defendant  was 
the  submission  to  arbitration  by  defendant  and  his  co-ten- 
ants,  which  was  put  in  evidence,  showing  that  they  agreed 
to  "abide  by  the  decision  of  the  following  arbitrators,  etc., 
in  the  lands  of  Lerry  Hays,  deceased,  for  partition  and 
division,  according  to  their  several  interests.*' 
The  following  issue  was  submitted  to  the  jury : 
"Is  the  defendant  indebted  to  the  plaintiff,  and  if  so, 
how  much?" 
Defendant  asked  the  following  instruction: 
"  If  the  jury  should  believe  that  there  was  an  agreement 
between  the  parties  that  the  land  should  be  valued  after  the 
partition  l)y  two  men,  one  to  be  selected  by  each,  and  sucli 
valuation  has  not  l)een  made,  and  that  no  demand  for  such 
valuation  has  been  made  by  the  plaintiff,  the  plaintiff  can- 
not recover  in  this  action,  and  the  answer  to  the  issue  should 
be,  ^Nothing.'" 

The  Court  gave  tliis  instruction,  but  added,  "  Unless  the 
jury  shall  find  that  i)laintiff  was  prevented  from  making 

such  demand  for  arbitration  bv  the  conduct  of  the  defend- 

»■ 

ant;  if  plaintiff  demanded  that  defendant  pay  him  what 
he  owed  him  and  defendant  denied  owing  him  anything, 
that  would  relieve  i)laintiff  from  demanding  an  arbitra- 
tion.'' And  to  the  refusal  of  the  Court  to  give  the  instruc- 
tion as  asked,  and  to  liis  addition  thereto,  defendant 
excepted. 

The  jury  found  the  issue  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $"2o9.1(). 

There  was  judgment  for  the  i)laintiff,  and  defendant 
ap|)ealed. 

Mr.  G.  F,  BdHony  for  plaintiff. 
No  counsel  contra. 
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Per  Curiam  :  We  see  no  objection  to  the  charge  of  his 
Honor,  but  in  view  of  the  testimony  of  the  plaintiff  we 
think  the  report  of  the  arbitrators  should  not  have  been 
submitted  to  the  jury.  The  plaintiff  testified  that  the  value 
of  the  land  was  to  be  ascertained  bv  two  men,  one  to  be 
chosen  bv  himself  and  the  other  bv  defendant,  and  if  these 
two  could  not  agree,  they  were  to  select  a  third  person  to 
act  with  them.  This  was  not  done,  but  arbitrators  were 
selected  by  the  defendant  and  the  other  tenants  in  common 
for  the  j)urpose  of  dividing  the  land.  These  arbitrators 
not  having  been  selected  according  to  the  agreement,  as 
stated  by  the  plaintiff,  their  report  as  to  the  value  of  the 
respective  shares  was  improperly  admitted.  The  exception 
to  this  evidence  is  sustained,  and  there  mu.st  be  a 

New  Trial. 


STATE  V.  J.  B.  BRYAN. 


Fa  he  Pretense — Indictment 


Since  the  passage  of  chapter  205,  Acts  of  1891,  which  defines  a  felony 
to  be  a  crime  punishable  by  death  or  imprisonment  in  the  State 
prison,  an  indictment  for  obtaining  goods  by  false  pretenses  i» 
fatally  defective  if  the  word  **  feloniously"  be  omitted. 

Indictment  for  false  pret^jnse,  tried  at  Fall  Term,  1892, 
of  Craven  Superior  ('ourt,  before  Shxiford,  J, 

The  Aitorneii  General,  for  the  State. 
Messrs.  S,    C.   Bragaw  and  R  B,  Nixon,  for  defendant 
(appellant). 
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Per  Curiam  :  The  omission  of  the  word  "feloniously'' 
in  indictments  for  obtaining  goods  by  false  pretenses  is, 
since  the  passage  of  the  Act  of  1891,  ch.  205,  a  fatal  defect, 
as  tlie  Attorney  (reneral  admits,  k^tnte  v.  Skidmore,  109 
N.  C,  795. 

It  is  not  improper  to  say,  however,  in  view^  of  the  con- 
tention of  counsel,  that  there  is  more  than  a  scintilla  of 
evidence  to  support  the  charge,  if  preferred  in  tlie  required 
form.  Error. 


STATE  V.  ANDREW  JACKSON. 

Appeal  In  Forma  Pauperis — Insnffieient  Affidavit — Din- 
talssal — Correction  of  Cane  on  Appeal. 

1.  An  apix^al  lit  forma  pauperiit  is  only  pemiissible  when  the  statutory 

requirements  have  been  complied  with. 

2.  Where  the  Hubstanoe  only  of  the  affidavit  for  leave  to  appeal  in  forma 

jpauperh  is  net  out  in  the  case  on  appeal  and  the  Court  sees  that  it 
is  insufficient,  the  apj)eal  will  be  dismissed  on  motion  of  the 
appellee,  not  as  a  matter  of  discretion,  but  of  right. 

H.  An  amendment  or  correction  to  a  case  or  tninscript  on  api)eal  cannot 
lx»  nuide  by  a  party  himself  without  certiorari  granted. 

4.  While  the  Court  may,  in  matters  of  grave  concern,  permit  ariiorari 
to  issue  on  motion  of  a  party  without  notice  to  the  other  side,  or 
t'.r  mero  m<ytu.  this  will  not  be  done  where  the  record  shows  onlv 
technical  and  not  substantial  grounds  of  excei)tion  to  the  proceed- 
ings below. 

Indictment  for  larceny,  tried  before  Shnford,  /.,  at  Fall 
Term,  1892,  of  North  am  i^ton  Superior  Court. 
The  defendant  was  convicted,  and  apj)ealed. 

The  Attorney  General,  for  the  8tate. 
MeBsrn.  W.  W.  Peebles  &  Son,  for  defendant. 
54— Vol.  112 
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Clakk,  J. :  The  case  on  appeal,  which  was  made  up  by 
appellant's  counsel,  no  counter-case  having  been  filed  by 
the  Solicitor,  recites  that  the  defendant  appealed  to  this 
Court  '^in  forma  pauperis  upon  filing  an  affidavit  that  he  is 
unable  to  give  security  for  the  costs  of  the  appeal."  Thi:? 
is  almost  identical  with  the  language  used  in  State  wJonex, 
93  N.  C,  G17.  It  is  there  intimated  that  possibly  if  the 
recital  had  been  simjdy  that  the  defendant,  was  permitted 
l)y  the  Court  to  appeal  in  forma  jmupens  upon  affidavit 
filed  there  would  be  a  presumption  that  the  affidavit  was 
sufficient.  But  where  (as  in  that  case  and  in  this)  thcsul)- 
stance  of  the  affidavit  is  set  out  and  the  Court  sees  that  it 
is  insufficient  the  ai)peal  must  be  dismif-'sed. 

An  ai)peal  in  foy^ma  pauperis  is  only  permissible  when 
the  statutory  re([uirements  have  been  complied  with.  *SM 
V.  Wylife,  110  N.  C,  oOO,  and  cases  there  cited.  The  grant- 
ing of  the  motion  of  the  Attorney  (General  to  dismiss  is  not 
a  matter  of  discretion,  but  a  right.  State  v.  Morgan,  77 
N.  C,  510;  State  v.  Payne,  93  N.  C,  (il2. 


Since  this  cause  was  argued  and  decided  and  the  opinion 
written  the  defendant  sends  up  a  copy  of  the  affidavit  on 
wliich  the  leave  to  aj)peal  was  granted.  No  motion  or 
order  for  eniiorari  was  made,  and  we  cannot  recognize  this 
irregular  mode  of  sending  up  papers  after  a  cause  is  heard, 
without  notice  to  the  other  side  and  without  an  order  of  tlie 
Court.  Such  i)aj)ers  become  no  j)art  of  the  record.  Notice 
was  reiterated  at  last  Term,  in  the  case  of  State  v.  Frizell 
(111  X.  C,  722),  tliat  if  there  were  defects  in  making  uj» 
cases  or  transcripts  on  appeal  the  Court  would  not  grant 
certiorari  to  appellants  to  correct  the  same,  unless  it  waj? 
shown  that  the  appellant  was  without  default.  -1  fortiori 
the  Court  will  not  permit  such  correction  and  amendment 
to  be  made  by  the  party  himself  without  a  ceiiiorari  granted. 
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It  is  true  tliat,  in  an  exceptional  ease,  the  Court  might 
permit  the  certiorari  to  issue  now,  or  might  send  it  down 
ex  rnero  motu.  But  an  exammation  of  the  record  shows 
technical,  not  substantial,  grounds  of  exception  to  the  pro- 
ceedings below.  The  rulings  and  judgment  of  that  Court 
are  presumed  to  be  correct.  The  case  on  appeal  as  made 
out  by  the  appellant  entitled  the  Attorney  General  to  have 
his  motion  to  dismiss  granted.  The  appellant  neither 
applied  for  a  certiorari  when  the  case  was  reached  nor  has 
the  C'ourt  thought  the  case  one  requiring  it  to  issue  such 
writ  ex  mero  motu. 

.    •  Api)eal  Dismissed. 


STATE  V.  ANDREW  JACKSOX. 

Larceny — Exceptions  to    Charge — Expression   of    Opinion    by 
Trial  Judge,  what  is  not — Unsworn  Statement  of  Bystanders. 

1.  On  the  trial  of  one  charged  with  larceny  of  pigs  there  was  some  evi- 

dence that  they  were  not  the  proi)erty  of  S.,  as  charged  in  the  bill, 
and  the  Court  charged,  at  the  request  of  defendant,  that  the  jury 
Huist  be  satisfied  beyond  a  reasonable  doubt  that  the  pigs  belonged 
to  S.,  and  in  that  connection  the  Court  said,  among  other  things, 
"the  Solicitor  has  proved  by  the  testimony  of  S.  and  J.  that  the  pigs 
were  the  property  of  S.":  ID'ld,  that  the  latter  part  of  the  charge, 
if  construed  in  connection  with  the  whole  ca«e,  meant  onlv  that 
it  was  "  in  i>roof  for  the  State  by  the  testimony  "  of  such  witnesses, 
etc.,  and  was  not  likely  to  be  misunderstood  by  the  jury  as  a 
declaration  by  the  Court  that  the  State  had  proved  the  ownership 
to  be  in  S. 

2.  During  the  argument  of  a  motion  for  continuance  of  a  case  in  the 

presence,  but  prior  to  the  imi)aneling,  of  the  jury,  a  by-stander 
remarked  in  open  court  that  the  i)risoner's  wife  said  she  would  not 
come  to  the  trial  because  she  would  only  help  get  her  hus])and  in 
jail:  Hfhi,  that  this  was  not  ground  for  excei)tion,  as  it  did  not 
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cx'cur  on  the  trial,  and  if  it  had  the  remark  was  not  admitted  as 
evidence,  and  l)einp  an  unsworn  statement  it  could  not  liave  l)een 
deemed  to  bias  the  jury  against  the  sworn  testimony  placed  before 
them. 

;{.  A  mere  omission  to  charge  is  not  error  unless  a  prayer  for  instniction 
is  made. 

Motion  to  re-instate  appeal.     (See  State  v.  Jack-mn,  supra, 
pa^e  H49). 

The  Attorney  General^  for  the  Htate. 

Messrs.  S.  C.  Bragaw  and  R.  B,  Nixon ^  for  petitioner. 

Clark,  J.:  This  was  a  motion  to  re-instate  this  appeal 
dismissed  heretofore  at  this  Term.     Bv  consent  the  case  was 
argued  on  its  merits  as  well  as  on  the  motion,  in  order  to 
avoid  tlie  possihle  necessity,  if  the  motion  were  granted,  of 
counsel  returning  here  for  another  argument.     We  do  not 
tind  it  necessary  to  pass  upon  the  other  points,  since  if  the 
motion  were  granted  there  is  no  merit  in  the  grounds  of  the 
appeal    itself.     The  appellant  was  defended    by  two  able 
counsel  below  and  was  convicted  by  a  jury,  to  which  he 
raised  no  objection,  of  the  larceny  of  some  i)igs.     There 
was  some  evidence  tending  to  show  that  the  pigs  did  not 
belong  to  Sam  Powell,  in  whom  the  property  was  laid,  but 
to  his  mother.     The  Court  gave  a  prayer  for  instruction 
asked  by  the  defendant,  that  the  jury  must  be  satisfied 
beyond  a  reasonable  doubt  that  the  pigs  were  the  property 
of  Sam  Powell  at  the  time  they  were  stolen.     In  this  con- 
nection  the  Court  charged,  among  other  things,  that  "the 
Solicitor  had  proved  by  the  testimony  of  Sam  Powell  and 
Junius  Vincent  that  the  [)igs  were  the  property  of  Sam 
Powell."     This  language  was  not  guarded,  but  it  Avas  ustnl 
in  relation  to  the  ])rayer,  and  if  construed  in  connection 
with  the  whole  case  means  reallv  no  more  than  that  it  was 
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"in  proof  for  the  State  by  the  testimony"  of  those  two  wit- 
nesses, etc.  The  real  gist  of  the  case  is  not  the  title  to  the 
pigs,  but  the  larceny  of  them  by  the  defendant,  which  is 
not  seriously  controverted  by  the  appeal  nor  by  the  evidence 
below.  We  do  not  see  that  the  remark  of  his  Honor  could 
have  been  misunderstood  bv  the  jurv  to  be  other  than  a 
mere  recital  of  the  fact  that  two  witnesses  had  testified  to 
the  ownership  of  the  pigs  by*  Sam  Powell. 

The  other  excepticm  is  that  before  the  jury  was  impan- 
eled, but  in  their  presence  during  the  argument  on  a  motion 
for  a  continuance,  a  by-stander  stated  in  open  court  that  the 
defendant\s  wife  said  she  would  not  come  because  she  would 
only  help  get  her  husband  in  jail.  This  can  be  no  ground 
for  exception.  It  was  nothing  that  took  place  on  the  trial. 
If  it  had  been  still  the  remark  was  not  admitted  as  evi- 
dence. The  granting  or  refusal  of  the  continuance  there- 
after was  a  matter  which  rest<?d  in  the  discretion  of  the 
Judge.  Biuiks  V.  Manufacturhig  Co.,  108  N.  C,  282.  If 
such  remarks  were  ground  for  new  trials  all  men  j)resent 
who  might  possibly  become  jurors  would  need  be  sent  out 
of  the  court-house  on  the  argument  of  preliminary  motions. 
Remarks  made  by  the  Judge  on  such  motions  do  not  come 
within  the  prohibition  of  tlie  statute.  Staie  v.  Jacobs,  106 
N.  C,  69o,  and  cases  there  cited.  There  is  certainly  no 
statute  giving  such  effect  to  the  unsworn  remark  of  a 
by-stander  (even  had  it  been  made  during  the  trial)  that  it 
shall  be  deemed  to  bias  the  jury  against  the  sworn  testi- 
mony placed  before  them.  There  is  a  i)resumption  of  law 
that  jurors  are  men  of  sufficient  intelligence  to  understand 
that  their  verdicts  must  be  based  solely  ui)on  the  evidence 
adduced  on  the  trial  and  the  law  laid  down  bv  the  Court. 

As  to  ajipellant's  comi)laint  that  the  Court  did  not  instruct 
the  jury  as  to  the  i)Ositions  taken  in  argument  by  his  coun- 
sel it  is  settled  that  a  m^re  omission  to  charge  is  not  error 
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unless  a  prayer  is  asked.  Boon  v.  Murphy,  108  N.  C,  187, 
and  numerous  cases  cited  in  Clark\s  Code  (2d  e<litiou), 
page  ;iS2. 

Motion  denied  and  judgment  Affirmed. 


STATE.  V.  R,  A.  (WLDWELL. 

Indictment  for  Faliie   Preteuse — Felony — Omiiision  of   Word 
'Feloniously^ — Arrcfit  of  Juilgrnent — Motion  to  Qiuiah. 

1.  The  offeiLse  of  obtaining  goods  under  false  pretenst^s  being  punishable 

by  ini])riHonnient  in  the  penitentiary  is  a  felony  under  the  cla-ssifi- 
oation  by  chapter  20o,  Acts  of  1891,  and  a  bill  of  indictment  chain- 
ing such  offenneand  uihich  omits  the  word  ** feloniously''  ip defect- 
ive,  and  judgment  will  be  arrested  on  a  verdict  of  guilty. 

2.  The  motion  for  arrest  of  judgment  on  the  ground  of  the  insufficiency 

of  the  bill  of  indictment  may  be  taken  in  this  Court  for  the  first 
time. 

,*{.  A  bill  of  indictment  for  a  felony  though  defective  should  not  hv 
quashed,  but  the  prisoner  should  be  held  until  the  Solicitor  can 
send  a  new  bill  curing  the  defect. 

The  defendant  was  tried  and  convicted  at  Fall  Term, 
1892,  of  XouTHAMPTOx  Superior  Court,  before  Sh of ord,  X, 
and  a  jury. 

The  indictment  charged  that  **  the  defendant,  unlawfully 
and  knowingly  devising  and  intending  to  cheat  and  defraud 
Willis  Mitchell  of  his  goods,  moneys,  etc.,  did  unlawfully, 
knowingly  and  designedly,  falsely  pretend  to  said  Mitchell 
that  he,  the  said  K.  A.  Caldwell,  was  an  agent  of  the  Vuit^ 
States  (Government,  and  was  agent  for  certain  partie.*«iu 
Oklahoma  Territorv  for  the  sale  of  lands  and  towu  lots  in 
the  town  of  Lanirstou  in  the  Territorv  of  Oklahoma,  ami 
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by  means  thereof,  etc.,  unlawfully,  knowingly  and  design- 
edly obtained  from  said  Mitchell  the  sum  of  eighty-six  dol- 
lars in  money,  with  the  intent,"  etc. 

Before  the  impaneling  of  the  jury  the  defendant  moved 
the  Court  to  quash  the  bill  of  indictment  for  that  it  failed 
to  allege  the  parties  other  than  the  United  States  Govern- 
ment for  whom  the  defendant  represented  himself  as  agent, 
and  for  the  further  reasons  that  the  false  pretense  alleged 
was  not  calculated  to  deceive,  and  that  the  allegations  in 
the  bill  of  indictment  were  too  indefinite.  The  motion  was 
refused,  and  defendant  excepted.  After  verdict  there  was 
a  motion  in  arrest  of  judgment,  which  was  refused,  but  the 
case  on  appeal  does  not  show  that  such  refusal  was  excepted 
to.  Motion  for  new  trial  refused,  and  from  the  judgment 
directing  defendant  to  be  imprisoned  in  State  Penitentiary 
for  five  years  he  appealed. 

The  Attorney  General^  for  the  State. 

Mr,  Thomm  \V.  MasoUj  for  defendant  (appellant). 

Clark,  J. :  The  offense  charged  is  obtaining  goods  under 
false  pretenses,  which  may  be  punisl)ed  by  imprisonment 
in  the  penitentiary.  The  Code,  §§1025,  102G.  Since  the 
enactment  of  chapter  205,  Acts  1891,  defining  the  line 
between  felonies  and  misdemeanors,  all  offenses  which  mav 
be  punished  by  death  or  imprisonment  in  the  penitentiary 
are  felonies.  The  bill  is  defective  as  a  charge  for  false  pre- 
tense, as  it  omits  the  word  ''feloniously,"  and  judgment 
must  be  arrested.  State  v.  Slddwore,  109  N.  C,  795  ;  State 
V.  Purdie,  67  N.  ('.,  25.  There  is  no  exception  stated  for 
the*  refusal  to  grant  the  motion  in  arrest  of  judgment,  but 
that  is  a  motion  which  mav  be  taken  here  for  the  first  time. 
Rule  27  of  the  Supreme  Court.  There  is  an  excej)tion  to 
the  refusal  to  quash,  but  that  motion  was  properly  refused. 
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State  V.  Floivers,  im  N.  (\,  841.  The  Jud^e  should  have 
hehl  tho  prisoner  and  have  given  the  8r)lieitor  opportunity 
to  send  a  new  hill  curing  the  defect.  This  should  not  have 
caused  a  i)ostponenient  of  the  trial  to  the  next  term.  State 
V.  Skiihnorc,  ,wpm.  Judgment  Arrested 


STATK  V.  JAMK<  RH(>I)F>^. 

Practice — Pau])(r\s  Appeal — Ln^vffincHCH  of  Affidavit. 

An  affidavit  to  obtain  an  apix^al  in  jormn  fxiuperis,  which  lacks  tlie statu- 
t'Ory  rc(|nircnicnt  of  an  averment  of  *y(X)(\  faith,  is  insufficient  ami 
nnavailinjr. 

IxDKTMENT  against  the  defendant,  James  Rhode^J,  for 
hurning  certain  harns,  the  j)roperty  of  Mrs.  Mary  H.  King, 
tried  hefore  Shufordj  J.,  and  a  jurv,  at  January  Term.  1S9:], 
of  Fk.wklix  Suj)erior  Court. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  defendant  was  allowed  to  ai)])eal  //<  forma  paiiinrk 
but  in  the  affidavit  (Muitted  to  aver  that  the  application 
was  made  in  good  faitli. 


Hie  Attornei/  General,  for  the  State. 

Mr.  W.  M.  Permu,  for  defendant  (appellant). 

Per  Ccriam:  The  right  to  appeal  in  forma  pa)tpfn» 
rec^uires  some  restrictions  against  abuse.  What  they  shall 
be  is  for  the  Legislature  to  determine;  it  has  set  out  the 
requiremcMits  in  The  Code,  §12;^5.  The  Court  ha.s  no  right 
to  abrogate  any  of  these  requisites.     This  has  been  often 
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decided.  State  v.  Jackson^  at  this  Term;  State  v.  Wylde,  110 
N.  C,  500 ;  State  v.  Toiv,  103  N.  C  ,  350 ;  State  v.  Jones, 
93  N.  C,  617 ;  and,  indeed,  in  a  full  score  of  eases. 

The  present  case  presents  an  affidavit  which  lacks  the 
statutory  requirement  of  an  averment  **of  good  faith.** 
The  appellant  has  not  done  what  was  requisite  to  place  his 
appeal  before  us.  We  cannot  help  him,  and  the  attempted 
appeal  must  be  dismissed. 

Appeal  Dismissed. 


STATE  V.  JAMES  RHODES. 

Practice — Criminal  Law — Certiorari — Former  Acquittal. 

1.  Certiorari  in  lieu  of  a  lost  appeal  should  be  moved  for  before  the  appeal 

is  regularly  reached  in  its  order  on  the  docket  for  argument. 

2.  Where,  on  appeal,  a  new  trial  was  granted  in  a  criminal  case  on  the 

ground  that  the  Judge  below  erred  in  submitting  the  case  to  the 
jury  when  there  was  not  sufficient  evidence  to  warrant  it,  defend- 
ant cannot  on  the  new  trial  plead  former  accjuittal,  for  he  was  con- 
>icted  in  the  Court  below',  and  the  granting  of  a  new  trial  was  not 
an  acquittal;  nor  can  he  plead  former  conviction,  for  it  was  set 
aside  and  a  new  trial  granted. 

Motion  to  re-instate  the  appeal  dismissed  at  this  term. 
(8ee  State  v.  Rhodes,  supra). 

The  Attorney  General,  for  the  State. 
Mr.  W.  M.  Person,  for  defendant. 

Clark,  J. :  This  is  a  motion  to  re-instate  tliis  appeal, 
which  was  dismissed  for  failure  to  comply  with  the  refjuire- 
ments  for   perfecting   an    appeal    in    forma  pauperis.     As 
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repeatedly  poiuted  out  by  the  Court  there  must  be  some 
regulations  of  some  kind  for  perfecting  appeals  to  this 
Court.  What  those  regulations  shall  be  the  Legislature  has 
prescribed.  When  they  are  not  observed  by  appellants  the 
opposite  party  may  have  the  appeal  dismissed.  Otherwise 
the  statute  would  be  a  vain  thing  and  there  would  be  no 
orderly  method  of  bringing  up  appeals.  Every  case  would 
be  the  subject  of  debate. 

The  appellant  now  asks  to  re-instate  and  for  a  certiorari 
in  lieu  of  the  appeal  which  has  been  lost  without  any  iie«[li- 
gence  or  default  on  his  part.  It  proves  unnecessary  in  this 
case  to  consider  whether  on  his  own  showing  he  has  use<l 
such  a  degree  of  diligence  as  entitles  him  to  a  certiorari  in 
lieu  of  a  lost  ai)peal.  Certainly  he  should  have  moved  for 
this  writ,  with  proper  diligence,  before  the  appeal  was  regu- 
larly reached  in  its  order  on  the  docket  for  argument.  But 
without  discussing  that  further  the  certiorari  must  be  denied 
because  there  is  no  merit  in  the  appeal. 

On  examination  of  the  case  on  appeal  there  are  two 
excejitions : 

1.  On  a  former  appeal  (111  N.  C,  (347)  a  new  trial  wa:? 
granted  because  this  Court  held  that  the  Judge  below  erred 
in  letting  the  case  go  to  the  jury  when  there  was  not  suffi- 
cient evidence  to  warrant  it. 

When  the  case  was  again  called  in  the  lower  Court  the 
defendant  moved  to  be  dismissed  and  excepted  to  the  refual 
of  the  motion.  The  defendant's  motion  is  anomalous. 
lie  could  not  plead  former  acquittal,  for  he  was  convicted. 
On  appeal  this  Court  could  not  acquit  him.  It  merely 
held  that  there  was  error  and  directed  a  new  trial.  Nor 
could  he  plead  former  conviction,  for  it  was  set  aside  and 
the  new  trial  was  granted  at  his  instance. 

2.  The  other  exception  is  that  there  was  no  evidence  suf- 
ficient to  go  to  a  jury.     Since  the  case  was  here  on  the  for- 
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mer  appeal  there  has  been  added  to  the  evidence  confes- 
sions made  by  the  prisoner  that  he  knew  who  burnt  the 
barn  and  all  about  it.  This,  taken  with  the  other  evidence 
in  the  case,  makes  out  a  case  which  it  was  not  error  for  the 
Judge  to  submit  to  the  jury.     Judgment  affirmed  and 

Motion  Denied. 


STATE  V.  FURMAN  HOWARD. 

Murder — Death  Caused  by  Third  Person — Evidence. 

In  H  trial  of  F.  for  murder  the  (^ourt  gave  an  instruction  as  follows:  **  If 
you  believe,  from  the  evidence,  that  B.  and  the  prisoner  were 
standing?  in  the  store,  by  the  fire,  as  detiiiled  by  the  witnesses,  and 
as  soon  as  the  difhcultv  Ix^tween  H.  and  the  deceased  commenced 
they  both  rushed  upon  the  deceased,  either  of  them  having  a 
deadly  weapon  in  his  hand,  *  *  *  and  inflicted  the  wound 
upon  him  from  which  he  died,  the  prisoner  is  jjuilty  of  murder, 
whether  the  deadly  weapon  was  in  his  hands  orthoseof  B. :  Ilehl^ 
that  such  instruction  was  erroneous  in  that  it  imputed  the  feloni- 
ous act  of  one  participant  to  the  other  without  an  impiiry  or  find- 
ing as  to  whether  B.  and  the  prisoner  entered  into  the  fi>rht  by 
preconcert  or  whether  the  prisoner  had  previous  knowledjre  of  the 
possession  and  consented  to  the  use  of  the  weapon  by  the  other. 

Indictment  for  murder,  tried  before  Bryan,  J.,  and  a 
jury,  at  January  Term,  1893,  of  DriniAM  Superior  Court. 

The  defendant,  who,  with  two  others,  was  charged  with 
the  murder  of  Josh  C'annadav,  obtained  a  severance  and  was 
tried  alone  and  convicted,  and  ai)pealed.  There  were  many 
special  instructions  asked  for  by  the  defendant,  and  many 
exceptions  to  the  refusal  of  some  and  to  the  charge  of  the 
Judge.      It   was  deemed   necessarv   to  consider  onlv   one 
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exception  iiuide  to  an  instruction  to  the  jury,  which,  together 
with  the  salient  points  of  the  testimony  upon  which  it  bears, 
is  set  out  in  the  opinion  of  Chief  Justice  Shepherik 

The  Attorney  General,  for  the  State. 

Messrs.  Boone  &  Parker^  for  defendant  (appellant). 

Shepherd,  C.  J. :  The  prisoner,  together  with  Dock 
Howard  and  Henderson  Burnett,  was  indicted  for  the  mur- 
der of  one  Josh  Cannaday,  but,  upon  motion,  a  severance 
was  ordered,  and  he  alone  was  put  upon  trial.  Several 
exceptions  were  taken  to  the  rulings  of  his  Hcmor,  but 
onlv  one  need  be  considered  bv  the  Court  in  order  to  dis- 
pose  of  the  appeal. 

It  appears  from  the  testimony  that  the  deceased  and 
Dock  Howard  were  engaged  in  a  fight,  apparently  without 
deadly  weapons,  and  that  the  prisoner  (a  brother  of  Dock 
Howard)  and  Henderson  Burnett  participated  in  the  same 
for  the  purpose  of  assisting  the  said  Howard.  His  Honor 
very  properly  assumed  that  there  was  no  evidence  that  these 
parties  acted  by  preconcert,  and  it  was  left  in  doubt  as  to 
which  of  the  defendants  used  a  deadly  weapon  and  struck 
the  fatal  blow.  While  the  testimony  tended  to  show  that 
the  prisoner  as  well  as  Henderson  Burnett  inflicted  wound? 
with  a  razor  or  other  sharp  instrument  upon  the  deceased, 
it  also  presented  an  important  phase  insisted  upon  by  the 
prisoner,  that  he  not  only  did  not  enter  the  fight  by  pR^ 
concert,  but  that  he  used  no  weapons  himself  and  saw 
none  in  the  hands  of  Henderson  Burnett  or  indeed  of  anv 
one  else. 

This  view  of  the  evidence  presents  the  following  propo 
sition :  two  men  are  engaged  in  an  affray  without  deadly 
weapons  or  any  otlier  circumstances  to  indicate  that  their 
mutual  assaults  are  of  a  felonious  character.     A  (a  brother 
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of  one  of  the  combatants)  and  B  are  by-standers,  and  with- 
out preconcert  or  any  connection  with  the  original  quarrel, 
each  acting  independently  of  the  other,  suddenly  take 
part  in  the  fight  against  one  of  the  parties.  B  has  a  deadly 
weapon,  which  is  unknown  to  A,  and  without  his  consent 
or  knowledge  inflicts  the  fatal  wound.  Is  A  guilty  of 
murder? 

In  State  v.  Simmons,  6  Jones,  21,  it  is  laid  down  as  a 
well-established  principle  "  that  where  two  agree  to  do  an 
unlawful  act,  each  is  responsible  for  the  act  of  the  other,  pro- 
vided it  be  done  in  pursuance  of  the  original  understand- 
ing or  in  furtherance  of  the  common  purpose.'*  So  in 
State  V.  Gooch,  94  N.  C,  983,  the  Court  said  that  if  the  pris- 
oners "  went  to  the  store  of  Cheatham,  with  the  purpose, 
under  the  pretense  of  fighting,  to  stab  Cheatham,  and 
either  the  one  or  the  other  stabbed  and  killed  the  deceased, 
it  was  murder  in  the  assailants;  *  *  *  or  if  the  jury 
believed  that  Gooch  had  prepared  himself  with  a  knife, 
with  the  intention  of  using  it  in  case  he  or  Smith  got  into 
a  fight  with  the  deceased,  and  went  to  Cheatham's  store  with 
the  intention  of  having  a  conflict  with  him,  and  did  kill 
him  with  the  knife,  and  Smith,  having  a  knowledge  of  the 
purpose,  went  with  him  and  was  present  assisting  in  the 
conflict,  the  jury  were  well  warranted  in  finding  them  both 
guilty  of  murder."  It  will  be  observed  tliat  in  these  cases 
each  of  the  prisoners  had  a  deadly  weapon  and  acted  in 
pursuance  of  a  previous  understanding.  They  cannot, 
therefore,  be  considered  as  authority  for  sustaining  a  con- 
viction of  murder  upon  the  facts  embodied  in  the  foregoing 
proposition.  All  of  the  authorities  (and  they  are  too  numer- 
ous to  be  cited)  agree  that  in  such  a  case,  in  order  to  impute 
the  felonious  act  of  one  participant  to  the  other,  they  must 
have  entered  into  the  fight  by  preconcert ;  otherwise  there 
is  no  malice  in  the  act  of  the  other,  and  without  malice 
there  can  be  no  murder. 
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His  Honor,  in  the  seventh  instruction,  charged  the  jury 
as  follows : 

*'  If  vou  believe  from  the  evidence  that  Henderson  Bur- 
nett  and  the  prisoner,  Furman  Howard,  were  standing  in 
the  store,  by  the  fire,  as  detailed  by  the  witnesses,  and  as 
soon  as  the  difficultv  between  Dock  Howard  and  the 
deceased  (Josh  Cainiaday)  commenced  they  both  rushed 
upon  Josh,  either  of  them  having  a  deadly  weapon  iu  his 
hand  (and  the  Court  charges  you  that  a  razoror  knife,  such 
as  described,  is  a  deadly  weapon),  and  pressed  him  back 
upon  the  molasses  barrel  and  then  down  the  store  fifteen 
feet  and  inflicted  the  wound  upon  him  from  which  he  died, 
the  prisoner  is  guilty  of  murder,  whether  the  deadly  weapon 
was  in  his  hand  or  that  of  Burnett.'^ 

.  The  instruction  ignores  the  phase  of  the  testimouy  to 
which  we  have  adverted,  and  without  qualification  is  iu 
itself  erroneous.  New  Trial. 


STATE  V.  T.  N.  WOMBLE. 

Working  on  Pnhlic  Roads — Exemption — Constitutional  Imu— 

Repeal  b\j  Implication. 

1.  Section  25  of  chapter  147  of  Acts  of  18.")2  which  exempts  the  officers, 

servants  and  enii)loyeei?  of  the  Fayetteville  &  Western  Railmad 
Company  (now  the  Cape  Fear  <&  Yadkin  Valley  liailway  Coiu- 
l)any),  incorjjorated  thereby,  from  working  on  the  public  roads,  is 
constitutional. 

2.  Such  exemption  beinj;  contained  in  a  private  act  i?  not  rei)ealed  by 

section  2017  of  The  Code,  which  requires  all  able-bodied  male  j«er- 
sons  between  the  apes  of  eighteen  and  forty-live  to  work  on  the 
public  roads,  since  by  section  3873  of  The  Cwie  it  is  provide<l  that 
* '  no  act  of  a  i)ri  vate  or  local  nature  shall  be  construed  to  Iw  reixfale<l 
bv  anv  section  of  this  (W^." 

•  » 

Ci.AUK,  J.,  dissents  arf/iiendtf. 
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This  was  an  indictment  for  failure  to  work  on  the  public 
road,  tried  at  the  February  Term,  1893,  of  the  Superior 
Court  of  Chatham  County,  before  Bryan,  J. 

The  jury  returned  the  following  special  verdict:  The 
defendant  was  a  depot  agent  at  (loldston,  Chatham  county, 
in  the  employ  of  the  Cape  Fear  &  Yadkin  Valley  Rail- 
way Company,  and  was  duly  summoned  by  the  overseer  of 
the  road  in  the  township  to  work  the  same,  to  which  he  had 
been  assigned  by  the  Board  of  Supervisors.  Defendant 
received  the  summons,  but  failed  to  appear  and  work  as 
required,  and  refused  to  pay  any  amount  in  lieu  thereof, 
claiming  that  he  was  an  employee  of  said  company  and  in 
its  actual  service,  and  was  exempt  by  its  charter  from  work- 
ing the  public  road.  Thereupon  the  Court  held  the  defend- 
ant not  guilty,  and  the  Solicitor  of  the  State  appealed  from 
the  judgment  rendered. 

The  Aitorney  General  and  Mr,  A.  W.  Haywood,  for  the  State. 
Mr.  II.  T.  Gray,  for  the  defendant. 

AvKKY,  J. :  Conceding  that  the  section  in  the  charter  of 
the  'K'ape  Fear  &  Yadkin  Valley  Railway  Company '^ 
which  provides  that  the  ** officers,  servants  and  employees 
of  the  corporation  shall  be  exempt  trom  the  performance 
of  ordinary  militia  duty,  working  on  i)ublic  road  and 
serving  on  juries"  (section  25,  chapter  147,  Acts  of  1852; 
chapter  07,  Laws  of  187J))  constituted  no  part  of  the  con- 
tract between  the  State  and  the  company,  it  remains  to 
be  determined  whether  that  particular  section  has  been 
repealed  by  the  enactment  of  sections  2018  and  2059  of 
The  Code,  which  declare  that  certain  classes  of  persons  and 
no  others  shall  be  exempt  from  liability  to  work  on  the 
public  roads.  Those  i)rovisions  of  the  general  road  law 
are  clearly  repugnant  to  and   operate  as  a   repeal  of  that 
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portion  of  the  cliarter  which  granted  the  exemption,  unless 
the  older  statute  was  in  contemplation  of  law  **  local  or 
private  in  its  nature"  and  was  *^saved  from  repeal"  by 
sections  3867  and  3873  of  The  Code,     Shepherd  v.  Comvm- 
sionerSy  90  N.  (\,  115.     It  has  been  settled  that  acts  incor- 
porating railroad  companies  are  private  statutes.     Durham 
V.  Railroad,  108  N.  C,  399  ;  Hughes  v.  C<ynmiimoners,  107 
N.  C,  598.     But  it  is  contended  that  the  charter  of  a  rail- 
road  company  may  contain  some  provisions  of  a  public 
and  some  of  a  private  nature,  and  that  under  a  proper 
construction  of  the  saving  provisions   cited  in  enacting 
The  Code  the  Legislature  repealed  not  the  whole  but  every 
section  of  every  railroad  charter  theretofore   granted  by 
the  State  which  could  be  singled  out  and  shown  to  operate 
upon  the  whole  of  the  public.     It  would  be  difficult  to 
foresee  the  effects  of  such  a  ruling  upon  the  chartens  of 
public,  quasi  public  and   strictly  private  corporations  in 
this  State.     The  safer  and  more  natural  interpretation  of 
the  saving  statutes  is  that  private  as  well  as  local  acts  are, 
as  a  whole,  and  in  every  chiuse,  unaffected  by  any  repug- 
nant   provision    of    The   Code.     The  language  of  section 
3873  is  that  "no  act  of  a  private  or  local  nature     *     *    * 
shall  be  construed  to  be  repealed   by  any  section  of  thi> 
Code,^'  as  we  think,  in  whole  or  in  part.    Any  other  construc- 
tion would  involve  an  endless  scrutiny  of  both  municipal 
and  railroad  charters  to  ascertain  how  much  of  every  par- 
ticular one  is  still  left  intact.     The  fact  that  so  much  of  a 
private  act  as  creates  a  criminal  offense  applicable  alike 
to  all  citizens  of  the  State  is  so  far  public  that  the  Courts 
will  take  judicial  notice  of  its  existence  without  offering  it 
in  evidence,  is  not  inconsistent  with  a  purpose  on  the  part 
of  the  Legislature  to  save  from  repeal,  not  sim])ly  certain 
sections,  but  the  whole  of  an  ''  act  of  a  private  nature."    If 
the  charter  of  the  North  Carolina  Railroad  and  that  of  the 
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Atlantic  &  North  Carolina  Railroad  are  private  acts,  as 
both  have  been  held  to  be  (Durham  v.  Railroad  and  Hughes 
V.  Commissioners^  supra\  then  that  under  consideration  is 
also  a  private  statute,  and  all  three  from  beginning  to  end 
remain  unaltered  by  the  repugnant  provisions  of  The  Code. 
It  is  true  that  section  2017  of  The  Code  constituted  a  part 
of  chapter  82,  Laws  of  1879  (being  section  4),  and  that  by 
section  12  of  said  chapter  all  hiws  and  clauses  of  laws  in 
conflict  with  its  provisions  were  repealed.  But  it  does  not 
uecessarilv  follow  that  the  effect  of  that  statute  was  to 
establish  a  sweeping  rule  without  any  such  exception  as  had 
been  previously  made  by  law.  The  very  next  section  (2018), 
which  then  constituted  a  part  of  the  Revised  (.We,  provided 
that  *'no  persons  between  the  ages  prescribed  shall  be 
exempt,  excei)t  such  as  shall  be  exempted  by  the  Genet^al 
Assembly  or  the  board  of  supervisors,"  etc.  The  Code  ( -oni- 
missioners,  finding  no  conflict  between  the  two  sections, 
brought  forward  both,  yet,  if  the  Act  of  1870  is  to  receive 
the  construction  contended  for,  there  could  be  no  exception, 
not  even  when  the  (Jeneral  Assembly  had  sj)ecifically  de- 
clared certain  persons  exemjrt.  When  the  charter  of  the 
railroad  company  was  granted  in  1858  the  Revised  Code, 
ch.  101,  sec.  9,  made  it  the  duty  of  the  overseer  to  *^sum- 
mon  all  white  males  between  the  ages  of  eighteen  and  forty- 
five,''  etc.  (the  Act  of  J879  being  a  re-enactment  of  it),  and 
a  subse(|uent  section  (112)  of  the  same  chapter  excei)ted 
(just  as  I'hr  Code,  §2018,  has  done)  all  such  persons  as 
'* shall  be  exemi)ted  bv  the  (General  Assemblv."     Bv  refer- 

1.  *.  V  • 

ence  to  the  Revised  Statutes,  ch.  104,  sees.  10  and  12,  we 
find  the  same  provisions,  first,  that  '^all  males  between 
eighteen  and  forty-five"  shall  be  summoned  and  shall  be 
liable  to  a  i)enalty  for  failing  to  work,  and  second  that 
no  person  shall  be  excused,  except  such  as  are  or  shall  bo 
exempted  by  the  (ieneral  Assembly,  etc.  By  going  still  fur- 
55— Vol.  112 
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thor  back  to  tlie  fountain-head  it  appears  that  these  two 
sections  of  The  (Wr  (§§2017  and  2018)  were  enacte<l  in  the 
years  1784  and  178(),  the  fii'st  bein^  substantially  the  same 
as  section  .S,  chapter  2'>6,  Acts  of  1786,  and  the  second  the 
same  as  section  8,  chapter  227,  Acts  of  1784,  the  later  of  the 
two  bein^  by  its  terms  merely  amendatory  of  the  former. 
1  Potter's  Revisal,  chai)ters  227  and  256.  So  at  ever}'  .stage 
of  the  history  of  legislation  on  this  subject,  by  construing: 
all  the  statutes  in  force  together,  and  giving  eflVct  to  all 
laws  in  existence,  we  reach  inevitably  the  conclusion  that 
the  statutory  general  rule  has  at  all  times  made  all  such 
persons  between  eighte(*n  and  forty-five  liable,  but  the 
exception  has  kept  pace  with  the  rule  and  has  provided  for 
the  exempticm  of  such  as  had  been  or  sliould  be,  by  auv 
special  legislation  or  by  the  action  of  the  county  authorities 
for  certain  sj)ecifie<l  reasons,  excused.  It  is  clear  that  the 
charter  was  enacted  in  18r)8  in  the  face  of  the  siime  !?wt^j>- 
ing  rule,  followed  by  the  same  exception  (of  "such  as  shall 
be  exemi)ted  by  the  ( leneral  A.ssembly,"  etc.  Revi.sed  Code, 
ch.  101,  sees.  \)  and  12)  as  in  the  present  Codr,  the  two 
having  stood  together  in  perfect  harmony  since  1784.  and 
tlie  immunity  given  was  manifestlj'  intended  to  be  place<l, 
and  to  stand  until  repealed,  within  the  exce})tion. 

The  Legislature  of  1879  re-enacted  .section  9  and  diM.'lari^l 
all  clauses  inconsistent  with  it  repealed.  Does  it  follow  that 
se(*tion  12  was  thereby  rej)ealed?  If  they  were  repugnant, 
as  is  contended,  how  could  they  have  l)een  left  .standing  in 
the  licvised  Code  as  sections  in  the  same  chaj)ter  and  on 
successive  pages?  Not  only  did  the  eminent  men  who 
codified  the  laws  in  18r);"3  consider  them  consistent  with 
each  oth(M*,  but  the  Commissioners,  in  188:],  upon  review- 
ing the  history  of  legislation  upon  the  subject,  brought 
forward  both  as  a  part  of  the  existing  statutory  law  and 
recommended  a  re-enactment.     In  construing  the  law  both 
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Commissioners  adopted  the  views  of  Nash,  Battle  and  Ire- 
dell in  bringing  forward  the  same  provisions  from  the  Acts 
of  1784  and  1786.  How,  then,  could  the  provision  in  the 
charter  be  repugnant  to  a  statute  which  has  stood  side  by 
side  witli  another,  specially  excepting  such  provisions  at 
everv  moment  of  time  from  1786  to  1883,  when  The  Code 
became  the  law?     End.  on  Inter.  Stat.,  sees.  227,  228. 

But  it  is  contended  that  if  the  exempting  clause  was  not 
repealed  by  implication,  it  was  nevertheless  void  ab  initio 
as  a  vain  attemi)t  to  grant  a  special  privilege  to  particular 
persons.  Every  presumption  is  in  favor  not  only  of  the 
constitutionality  of  laws  passed  by  the  Legislature,  but  of 
the  good  faith  of  all  law-making  bodies.  Where,  therefore, 
it  appears  to  have  been  within  the  purview  of  its  power  to 
enact  a  law  in  order  to  effectuate  a  public  purpose,  the 
Courts  are  not  at  liberty  to  question  the  jnotives  of  a 
co-ordinate  branch  of  the  government.  Indeed,  unless  the 
law  itself  declares  the  intent  with  which  it  w^as  passed,  it  is 
the  dutv  of  the  Courts  to  enforce  it  as  thev  find  it  enacted, 
assuming  that  of  several  conceivable  motives  the  lawful 
one  only  operated  to  cause  its  enactment.  /State  v.  Moore, 
104  N.  C.,  714;  74  Am.  Decisions,  p.  59o,  notes;  Hoke  v. 
Henderson,  4  Dev.,  1;  State  v.  Moss,  2  Jones,  66.    • 

We  take  it  for  granted,  then,  that  the  purpose,  in  em- 
bodying in  the  act  the  section  exempting  emj)loyees  from 
road  duty,  was  to  provide  for  the  safety  and  security  of 
property  and  persons  that  might  ])e  transport(*d  by  the  com- 
pany as  a  common  carrier  of  freight  and  passengers.  It  was 
not  only  the  right  but  the  duty  of  the  (leneral  Assembly,  to 
provide,  to  the  uttermost  limit  of  its  power,  ample  protection 
for  passengers  and  property  against  exposure  to  unnecessary 
risks  as  well  as  against  injury  from  negligence.  Bogg  v. 
Railroad,  109  N.  C.,  279. 
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Were  we  to  concede  that  in  pasvsing  upon  the  constitu- 
tionality of  a  provision  in  one  charter  we  are  allowed  to 
search  the  private  as  well  as  the  public  laws  passed  by  the 
Legislature  for  the  last  fifty  years  to  ascertain  whether  simi- 
lar exemptions  have  been  granted  to  employees  of  other 
qiuisi  public  corporations,  and  that  such  examination  would 
reveal  the  fact  that  no  such  immunitv  from  serving  on  iuries 
or  working  on  the  public  roads  has  been  extende<l  to  the 
servants  of  any  other  company  in  the  State,  it  would  f^till 
be  our  duty  to  infer  that  on  account  of  the  peculiar  location 
and  environments  of  that  particular  line  of  railway  it  was 
necessary,  in  the  opinion  of  the  Legislature,  for  the  public 
security  that  experienced  operatives  in  its  service  should 
not  be  left  liable  to  be  detached  on  public  duty  and  have 
their  places  tilled  by  less  vigorous  or  less  skillful  men.  W  c 
can  readilv  conceive  that  some  such  motive  niav  have  le<l 
to  the  exemption  of  lock-keepers,  who  were  often  statioiunl 
at  remote  points  on  the  Dismal  Swamp  Canal,  from  militan* 
servic(^  though  no  such  immunity  was  granted  to  persons 
discharging  similar  duties  on  the  canal  of  the  Roanoke 
Navigation  Company  and  other  canals  that  were  being  usc<l 
when  the  law  was  passed.  77//^  Code,  ^IMiM:  Kev.  Code^ch. 
70,  sec.  'i.  It  is  true  that  the  law  {The  Code,  §205y)  after- 
wards enacted  and  still  later  rei)ealed  by  Acts  of  18S7.  eh. 
93,  sec.  4,  excused  from  such  service  in  all  parts  of  the.Statt* 
all  ferry-men,  keepers  of  public  grist-mills  and  lock-ka^pers 
on  public  cAnals;  but  the  immunity  was  granted,  n(>t 
because  the  organic  law  imposed  the 'duty  of  including  the 
whole  of  a  class,  but  because  in  the  judgment  of  the  Leg- 
islature the  public  interest  and  safety  recjuired  that  all  of 
these  persons  should  be  at  all  times,  as  public  servants, 
ready  to  serve  their  customers.  The  width  of  public  high- 
ways, except  such  as  are  causewayed  or  run  through  cuts, 
ar(»  recjuired  to  be  kept  ck4ir  of  obstructions  to  the  passage 
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of  veliicles  for  the  space  of  eighteen  feet,  but  the  roads  lying 
in  all  counties,  where  bv  law  thev  have  been  classified  of 
different  widths,  as  low  as  twelve  feet,  are  excepted  out  of 
the  act.  These  acts  were  passed  in  every  instance  because 
in  the  judgment  of  the  Legislature  the  physical  conditions 
in  certain  sections  justified  some  })eculiar  legislation  applica- 
ble to  the  highwavs  situate  within  them.  Surelv  the  (len- 
eral  Assembly  is  not  restricted  to  county  lines  in  adapting, 
the  laws  to  the  "lav  of  the  land,''  so  that  the  same  rule 
must  be  made  to  apply  to  swamps  or  plains  as  to  mountains, 
constituting  difllerent  sections  of  the  same  county.  We 
would  not  be  at  liberty  to  question,  because  of  unconstitu- 
tional discrimination,  the  validity  of  a  statute  exempting 
from  militarv  dutv  and  lial)ilitv  to  serve  on  juries  the  road 
workers  assigned  to  a  highway  running  across  the  hills  and 
mountains  or  the  swamps  of  many  different  counties.  It 
would  be  our  tluty  to  draw  the  inference,  in  such  a  case, 
that  a  co-ordinate  branch  of  the  government  had  exercised 
its  powers  from  the  best  motives  and  for  the  promotion  of 
the  public  interest.  While,  except  in  cases  of  extraor- 
dinary damage  to  the  highway,  no  person  residing  east  of 
the  Blue  Ridge  can  be  compelled  to  work  on  the  public 
road  more  than  six  davs  in  anv  vear,  those  liviitg  west  of 
that  line,  which  runs  through  and  divides  many  counties, 
may  be  required  to  work  as  many  as  ten  days  during  the 
same  period,  llie  Code,  §2017.  It  is  the  duty  of  tlie  mem- 
bers of  the  (General  Assemblv  to  inform  themselves  as  to 
the  condition  and  wants  of  the  people  in  every  section.  If 
thev  deem  it  best  for  the  i>ublic  safetv  to  extend  tlie  same 
exemption  to  the  servants  and  employees  of  a  particuh\r 
qucmi.  j)ublic  corporation,  as  to  ferry-men,  lock-keepers  and 
public  millers,  we  must  infer  that  the  law  was  passed  b\' 
them  for  the  purpose  of  protecting  life  and  property,  just 
as  the  general  statute  was  intended,  either  to  attain  the 
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same  end  or  to  avoid  subjecting  the  ])atrons  of  the  persons 
excused  to  inconvenience. 

Tlie  charter  confers  no  special  privileges  on  a  private 
individual  or  jjidividuals  as  such,  but  exempts  from  a  pub- 
lic burden  the  servants  of  an  important  public  agency  cre- 
ated by  the  Legislature  for  the  benefit  of  the  peoj>le,  pre- 
sumably to  prevent  the  withdrawal  of  the  exempt  persons 
from  their  duties.  The  Courts  are  not  authorized  to  declare 
that  their  information  was  unreliable,  their  reasons  for 
passing  the  act  insufficient,  or  their  motives  improper. 
Mayor  v.  Baltimore,  74  Am.  Dec,  572;  Hoke  v.  Hcndersrm, 
supra  (2')  Am,  Dec,  ()77). 

While  the  (teneral  Assembly  has  very  fre(|uently  passed 
special  legislation  for  particular  counties,  at  the  request  of 
representatives  of  such  political  divisions,  or  for  towns 
wMthin  them,  it  does  not  follow  that  any  provi.sion  of  the 
Federal  or  State  Constitution  fixes  the  boundaries  of  coun- 
ties or  any  other  ge<)graj)hical  lines  as  criteria  in  determin- 
ing the  limit  to  the  exercise  of  police  power.  The  test  is 
involved  in  the  ([uesticm  whether,  from  an  examination  of 
the  act  itself,  it  becomes  manifest  that  the  law  was  passi^ 
for  the  purpose  of  unjustly  discriminating  in  favor  of  or 
against  a  particular  i)erson  or  class  of  persons  or  cor|)or«i- 
tions,  and  not  for  the  public  good.  Every  doubt  must  be 
resolved  not  onlv  in  favor  of  the  constitutionalitv  of  the 
law,  but  of  the  honest  intent  of  the  law-makei*s.  Though, 
as  a  rule,  a  grant  of  a  special  privilege,  not  conferred  u[>on 
persons  generally,  to  a  particular  man  for  his  own  peculiar 
benefit,  naming  him,  may  be  unconstitutional,  the  Legisla- 
ture uncjuestionably  has  the  power,  in  order  to  provide  for 
the  public  convenience  or  to  facilitate  transportation  of 
persons  and  property,  to  confer  on  a  designated  pen>on  the 
right  to  build  a  bridge  or  establish  a  ferry,  with  the  power 
to  charge  tolls  for  the  use  of  such  crossings,  and,  in  addi- 
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tion,  to  exempt  the  servant  who  may  be'  placed  in  charge 
from  all  public  burdens.  It  has  never  been  contended  that 
the  Courts  have  the  power,  in  passing  upon  the  validity  of 
such  acts,  to  take  judicial  notice  of  every  other  ))rivate 
charter  granted  by  the  Legislature  and  declare  ninety  and 
nine  unconstitutional  because  the  grant  of  exemption  is 
omitted  in  one.  The  power  to  institute  condemnation  pro- 
ceedings and  have  private  property  appropriated  to  the  use 
of  corporations  is  an  important  privilege,  in  the  exercise  of 
which  all  of  the  people  of  the  State  owning  land  along  the 
line  are  deeply  interested;  but  it  does  not  follow  that  the 
clause  in  a  charter  granting  the  privilege  to  one  comi)any 
to  take  one  hundred  feet  on  each  side  of  the  center  of  its 
track  mav  be  declared  void  because  onlv  tiftv  feet  on  either 
side  is  allowed  to  be  ccmdemned  as  a  right  of  way  by  another 
similar  corporation. 

The  grant  of  exemption  does  not  purj)ort  ui)on  its  face  to 
be  exclusive.  Upon  its  face,  however,  even  if  the  exeni})- 
tion  has  not  Ijeen  granted  to  the  employees  of  another  cor- 
j>oration  in  the  State,  the  act  was  one  which  the  Legislature 
had  unquestionably  the  right  to  pass. 

We  have  hesitated  to  cite  the  case  of  Bank  of  Xctrhcrn  v. 
Taylor,  2  Murphy,  2()H,  because,  though  it  sustains  fully  the 
principle  we  have  stated,  it  goes  much  further  in  conceding 
the  authority  of  the  Legislature  to  give  to  a  i)articular 
bank  a  summarv  remedv,  not  enjoved  bv  anv  other  person 
or  corporation,  for  the  collection  of  debts.  Judge  Hall 
said,  in  concluding  the  opinion:  *' Although  it  is  the  duty 
of  this  Court  when  thev  l)elieve  a  law  to  be  unconstitu- 
tional  to  declare  it  so,  vet  thev  will  not  undertake  to  do  it 
in  doubtful  cases.  Mutual  tolerance  and  respect  for  the 
opinions  of  others  re([nire  the  exercise  of  such  j)ower  only 
in  cases  where  it  is  plainlv  and  obviouslv  the  dutv  of  the 
Court  to  act.     It  is  not  for  this  Court  to  judge  of  the  expt^ 
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dieiicy  of  the  inedsure,  nor  to  estimate  its  anticipated  or 
actual  benefit  or  injurv  to  tlie  coniinunitv.  These  are  con- 
siderations  strictly  of  a  legislative  nature,  and  the  compe- 
tent authority  has  })ronounced  upon  them/' 

We  have  preferred  to  rest  the  right  of  tlie  Legislature  to 
grant  this  exemption  to  a  particular  corporation,  not  upon 
the  ground  that  it  constituted  one  of  the  mutual  considera- 
tions of  the  contract,  but  upon  the  idea  that  it  was  an 
exemption  voluntarily  given  and  liable  to  be  taken  away, 
when  in  the  judgment  of  the  Legislature  it  should  be  no 
longer  needed  for  the  protection  of  the  public. 

For  the  reasons  given  we  think  there  was  no  error  in 
holding,  u])on  the  special  verdict,  that  the  defendant  waj? 
not  guilty,  and  the  judgment  of  the  Court  below  must  be 

Affirmed. 

Claiik,  J.,  dissenting :  The  defendant  claims  to  be  exempt 
from  working  the  public  roads  by  virtue  of  section  2'), 
chapter  147,  Acts  1852.  This  is  the  charter  of  the  Western 
Railroad  Company,  since  altered  by  chapter  67,  Acts  1879, 
to  the  ''Cape  Fear  &  Yadkin  Valley  Railway  Company," 
but  retaining  the  sann*  "rights,  powers,  privileges,  immu- 
nities and  franchises."  8aid  section  25  provides,  "That 
all  the  officers  of  tlie  company  and  servants  and  persons  in 
the  actual  emi)lovment  of  the  comi)any  be  and  are  hereby 
exemj)t  from  performing  ordinary  militia  duty,  working 
on  public  roads  and  serving  as  juroi*s/^ 

If  it  be  conceded  that  the  Legislature  had  the  power  to 
grant  this  exemption  still  the  right  to  the  service  of  its 
citizens  for  tlie  performance  of  military,  road  and  jury  duty 
is  an  essential  element  of  sovereigntv.  It  cannot  be  the  sub- 
ject  of  contract  or  inalienably  bargained  away.  Bailroaif  v. 
Alshrool:,  110  N.  C,  137.  Like  similar  exemptions  of  other 
classes  of  the  community  it  is  subject  to  revocation  by  any 
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future  Legislature,  which  can,  according  to  its  judgment, 
modify  the  exemptions,  or  repeal  them,  or  change  the  ages  at 
which  any  citizen  shall  become  subject,  or  cease  to  be  liable, 
to  render  such  duties.  Exemptions  of  particular  classes 
of  men,  or  in  particular  localities,  are  very  common,  and 
it  would  essentially  cripi)le  the  powers  of  the  sovereign  if 
such  exemptions  were  construed  to  be  contracts  and  irrevo- 
cable. The  fact  that  tl^  exemption  in  this  case  is  found 
in  a  clause  of  a  railroad  charter  makes  it  a  contract  no 
more  than  if  found  in  the  charter  of  a  city  or  town  or  in 
the  incorporation  of  a  firemen's  or  military  company,  in 
which  they  are  not  unusual.  The  exemj)tion  is  like  the 
exemption  of  *' public  millers,"  which  is  a  revocable  privi- 
leo:e  extended  to  that  necessary  class  of  the  community, 
but  which  is  not  a  contract  with  mill  owners  that  the  legis- 
lative policy  shall  not  be  clianged.  In  truth,  such  exemp- 
tions are  mere  privileges,  revocable  at  the  legislative  will. 
That  has  been  exercised  as  to  this  exemption  by  the  gen- 
eral act  (Acts  1879,  ch.  82,  sec.  4)  which  repeals  all  previous 
exemptions  from  road  duty  by  providing  tliat  **  all  able- 
bodied  male  persons  between  the  ages  of  eighteen  years 
and  forty-five  years  shall  be  recjuired,  under  the  provisions 
of  this  act,  to  work  on  the  public  roads,  except,"  etc.  Sec- 
tion 12  of  this  act  provides,  *' All  laws  and  clauses  of  laws 
in  conflict  with  this  act  are  hereby  repealed."  The  act 
itself  makes  some  exemptions,  and  others  have  since  been 
made  by  the  Legislature. 

The  grant  of  exemption  from  public  duty  to  any  class  of 
citizens  is  a  public  matter,  whether  the  grant  is  in  a  special 
or  general  act,  or  in  a  clause  in  a  private  or  public  statute. 
The  Legislature  has  power  to  revoke  the  exemption,  and  this 
has  been  done  by  repealing  ''  all  laws  and  clauses  of  laws" 
(without  excepting  any)  which  conflict  with  the  new  statute, 
tliat  all  persons  between  the  ages  si)ecified  (with  the  excep- 
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tioii  named  in  the  act)  shall  be  liable  to  road  duty.  End- 
Uch  on  8tat,,  231.  It  was  not  required  that  the  Legislature 
shouhl  seek  out  and  recite  eVery  statute,  public  or  private, 
which  contained  an  exemption.  It  is  sufficient,  as  this  act 
does,  to  make  all  able-bodied  persons  of  the  ages  named 
liable  to  road  duty  and  to  repeal  "  all  laws  and  clauses  of 
laws"  in  conflict  with  this  requirement.  Nor  can  itmake 
any  possible  difference  that  this  geueral  repealing  act  passed 
in  1S79  was  brought  forward  in  The  Code  adopted  four 
years  later. 

l"l)on  the  special  verdict  the  defendant  should  have  been 
adjudged  guilty.  The  case  should  be  remanded  to  the  end 
that  the  ju<lgment  be  so  entered,  and  that  the  Court  may 
{>roceed  to  sentence  according  to  law. 


STATE  V.  TONY  RlKJERs 

Cruniiial  Law — Confessiotis  by  Pi'isoncr — Examination  of  Pris- 
oner when  Manaeled — Dnty  of  0)nimitting  Mayistrak  to 
Cu  tit  ion  Prisoner. 

1.  Wlu*ri»,  on  a  trial  foriiiurtU*r,  it  did  not  apix?ar  that  the  pri.'soner  asked 

and  was  denied  time  and  op|K)rtunity  to  advise  with  counsel  prior 
to  niakini;  his  stateiiient  l>efore  a  committing  magistrate,  the  con- 
fessions of  the  prisoner  will  not  l>e  excluded  ai?  evidence  on  the 
jj:n>antl  that  he  did  not  have  such  time  and  op|X)rtunity. 

2.  While  the  practiiv.  if  it  exists,  of  keeping  a  prisoner  tied  or  manacletl 

dii r i n i;  t  he  prel i in  i  nar^*  examination  before  a  committi ng  magistrate 
is  not  to  1k»  oHnniendeti,  yet  the  fiict  that  a  prisoner  cliaiged  with 
murder  was  S4)  tied  during  such  examination  would  not,  in  itself, 
constitute  a  valitl  objection  to  the  admission,  as  evidence,  of  con- 
fe»ions  then  made,  unless  it  api>eared  that  he  was  tie<i  in  such 
manner  as  to  produiv  \m\n  or  to  tend  to  induce  or  extort  from 
him  a  tX)nft»ssion. 
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3.  It  is  not  necessary  that  a  committing  magistrate  at  the  commence- 

ment of  the  examination  of  a  prisoner  shall  use  the  precise  words 
of  the  statute  (The  Code^  §1146)  in  giving  the  caution  therein  pre- 
scril^ed,  but  it  is  sufficient  if  there  be  a  substantial  compliance 
with  the  requirements  of  the  statute  and  if  the  magistrate 
inform  the  prisoner,  in  i>lain  language^  of  his  rights  in  the 
premises. 

4.  On  the  trial  of  a  prisoner  charged  with  poisoning  his  wife  the  Court 

properly  refused  to  allow  counsel  fbr  defendant,  while  addressing 
the  jury,  to  read  to  them  from  a  treatise  on  toxicology,  which 
could  not  have  been  admitted  as  evidence,  and  concerning  which 
no  witness  had  been  examined. 

This  was  an  indictment  for  murder,  tried  before  Winston, 
J.,  and  a  jury,  at  December  Term,  1892,  of  Richmond 
Superior  Court. 

The  State  offered  evidence  tending  to  prove  that  the  pris- 
oner bought  a  box  of  "  Rough  on  Rats"  at  Laurinburg  on  a 
certain  Saturday;  that  prisoner  inquired  when  he  bought 
it  whether  it  would  kill  i)eople,  and  was  told  that  it  would 
and  was  cautioned  to  keep  it  out  of  the  way  of  children  and 
his  ** eatables";  that  he  carried  it  home  and  administered 
part  of  it  to  his  wife,  Rhoda  Rogers,  who  died  from  the 
effects  thereof  on  the  next  dav,  Sundav. 

M.  J.  Edwards,  a  witness  for  the  State,  was  offered  for  tlie 
pnrpose  of  proving  confessions  of  the  prisoner.  Witness 
testified  :  *'I  was  committing  Justice;  warned  him  and  told 
him  of  his  rights  under  the  statute,  and  told  him  if  he  did 
not  choose  to  testifv  the  failure  to  do  so  would  not  be  used 
to  his  prejudice;  that  he  was  at  liberty  to  refuse;  that  he 
need  not  testif}'^  if  he  did  not  wish  to  do  so;  read  the  war- 
rant to  him  and  informed  him  of  the  charge ;  the  prisoner 
was  tied  at  the  time  paper  was  read  over  to  liim,  but  not 
frightened,  and  he  signed  it  with  his  mark." 

The  State  proposed  to  read  the  paper  above  referred  to  as 
a  ccmfession  of  the  prisoner.  The  prisoner's  counsel  objected 
upon  the  grounds : 
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1.  Because  the  j)risoner  was  not  allowed  a  reasonable 
time  to  send  for  and  advise*  with  counsel. 

2.  Because  the  prisoner  was  tied  while  being  examined. 

3.  Because  the  prisoner  was  not  told  and  cautioned  that 
he  was  at  liberty  to  refuse  to  answer  any  question  that  miglit 
be  i)ut  to  him. 

4.  Because  the  prisoner  was  not  cautioned  that  his  refusal 
to  answer  should  not  be  used  to  his  prejudice  at  any  stage 
of  the  proceedings. 

The  defendant  was  convicted,  and  appealed. 

The  Attorney  General,  for  the  State. 

Mr.   \V.  IJ.  NeaU  for  the  defendant  (appellant). 

M.vcRae,  J.  (after  stating  the  facts):  There  is  nothing  in 
the  case  to  indicate  tliat  the  prisoner  was  not  allowed  a  rea- 
sonable time  to  send  for  and  advise  with  counsel,  as  j^ug- 
gested  in  the  first  ground  of  exception  to  the  admissibility 
of  his  statement  upon  preliminary  examination  before  the 
committing  magistrate.  If  it  had  been  made  to  appear 
that  he  had  asked  and  was  denied  such  time  and  oppor- 
tunity a  serious  (|uestion  might  have  arisen  as  to  the 
admissibilitv  of  his  statements. 

I 

The  fact  that  the  prisoner  was  tied  during  his  examina- 
tion would  not  in  itself  constitute  a  valid  objection  to  the 
evidence,  unless  it  appeared  that  he  was  tied  in  such  a  man- 
ner as  to  i)roduce  j)ain  or  to  tend  to  induce  or  extort  fix)ni 
him  a  confession.     State  v.  Cruse,  74  X.  C,  491. 

We  do  not  commend  the  practice,  however,  if  such  there 
be,  of  keeping  the  prisoner  shackled  or  tied  while  before  the 
c(mimitting  magistrate  on  the  preliminary  examination. 
The  law  should  be  the  same  there  as  upon  his  trial;  the  dic- 
tates of  humanity  would  recjuire  that  unless  there  should 
be  some  stroiiir  reason  to  the  contrarv  he  should  be  freed 
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from  such  physical  restraint.  In  a  note  to  Wharton's  Cr. 
PI.  &  Pr.,  sec.  699,  quoting  from  2  Hawks,  ch.  28,  and  from 
other  authorities,  it  is  well  said  in  regard  to  his  arraign- 
ment :  "  The  prisoner  is  to  he  brought  to  the  bar  without 
irons,  shackles  or  other  restraint,  unless  there  be  danger  of 
escape ;  and  ought  to  be  used  with  all  the  humanity  and 
gentleness  which  is  c(msistent  with  the  nature  of  the  thing, 
and  under  no  terror  or  uneasiness  other  than  what  proceeds 
from  a  sense  of  his  guilt  or  the  misfortune  of  his  present 
circumstances." 

The  statute,  section  1146  of  Th£  Code,  is  in  these  words: 
**Atthe  commencement  of  the  examination  the  prisoner 
shall  be  informed  by  the  magistrate  that  he  is  at  liberty  to 
refuse  to  answer  any  ([uestion  that  may  be  put  to  him,  and 
that  his  refusal  to  answer  shall  not  be  used  to  his  prejudice 
in  any  stage  of  the  proceedings." 

The  testimony  of  the  committing  magistrate,  as  set  out 
above,  shows  a  substantial  and  full  compliance  with  the 
reciuirements  of  the  law.  We  do  not  understand  it  to  be 
necessary  that  the  magistrate  shall  use  the  precise  words  of 
the  statute  in  giving  the  prescribed  caution ;  indeed,  it 
might  be  better  in  some  instances  to  give  it  in  simpler  lan- 
guage. It  should  always  be  plain  enough  to  inform  him 
of  his  rights  in  the  premises. 

We  find  another  exception  noted:  ** Counsel  proposed  to 
read  to  the  jury  in  the  course  of  the  argument  from  *  Rule's 
Toxicology,'  etc.,  which  the  Court  declined  to  permit  him 
to  do,  the  same  not  having  been  offered  in  evidence,  and 
not  being  under  oath,  and  no  witness  having  been  exam- 
ined concerning  the  same.  The  defendant  excepted  to  this 
ruling  of  the  Court." 

The  book  itself  could  not  have  been  offered  in  evidence, 
neither  could  it  be  read  by  counsel  as  part  of  his  argu- 
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ment.  The  matter  was  very  fully  discussed  and  explaine<l 
by  Mr.  Justice  Bynum  in  Huffman  v.  Click,  77  N.  C,  55. 

We  have  carefully  examined  the  record  in  this  case  and 
find 

No  Error.  Judgment  Affirmed. 


STATE  V.  WILLIAM  S.  MILLER. 
Criminal  Law — Manslanghter — Evidence — Instruct i<^ns. 

1.  On  a  trial  of  a  defendant  charged  with  murder  it  appeared  that  while 

he  and  others  were  engaged  in  friendly  conversation  the  deceased, 
a  i)Owerful  man,  came  up  on  horseback  in  a  gallop,  halloin?  twice 
and  applying  an  insulting  epithet  to  his  horse,  which  defendant 
misinterpreted  as  appliciible  to  himself;  a  demand  for  explana- 
tion by  the  defendant  was  followed  by  an  insult  from  the  decea»*d, 
who  advanced  with  threatening  aspect  and  words  upon  the  defend- 
ant, who  retreated  until  overtaken  and  knocked  or  pushed  down 
by  deceased,  and  while  upon  the  ground,  and  during  the  struggle, 
inflicted  nine  cuts  or  stabs  with  a  |x>cket-knife,  from  which 
deceased  died :  Ilddy  tliat  the  repeated  cutting  of  deceased  with 
the  knife  during  the  fight,  resulting  in  the  death  of  deceased,  wa* 
not  murder,  since  there  was  no  evidence  of  express  malict*  or  of  a 
previous  preparation  for  the  fight  l)y  the  defendant,  or  that  he  useil 
the  knife  after  deceased  had  been  taken  off  his  prostrate  l)ody,  bat 
such  killing,  being  the  result  of  passion  produced  by  the  fight,  ww 
manslaughter  at  the  most. 

2.  Although,  when  killing  with  a  deadly  weapon  is  proved  and  admitted, 

the  burden  is  shifted  upon  the  prisoner  to  show  mitigation  or  excuse, 
yet  when  it  appears  that,  in  no  aspect  of  the  testimony,  and  under 
no  inference  fairly  deducible  from  it,  the  prisoner  is  guilty  of  mur- 
der, it  is  error  in  the  Court  to  refuse  the  prayer  for  an  instruction 
to  the  jury  that  they  must  not  return  a  verdict  for  any  higher 
offense  than  manslaughter. 

3.  Though  the  law  may  raise  a  presumption  from  a  given  state  of  &ct6, 

nothing  more  appearing,  it  is  the  province  of  the  Court,  when  all 
the  facts  are  develo})ed  and  known,  to  tell  the  jury  whether,  in 
every  aspect  of  the  testimony,  such  presumption  is  rebutted. 
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Indictment  for  murder,  tried  before  Boy  kin,  J.,  and  a 
jury,  at  Fall  Term,  1892,  of  Iredell  Superior  Court. 

The  defendant  was  convicted,  and  appealed. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Avery. 

The  Attorney  General,  for  tlie  State. 

3/r.  R,  Z.  Linney,  for  defendant  (appellant). 

Avery,  J. :  The  Court  was  asked  to  instruct  the  jury,  in 
substance,  that  in  the  most  unfavorable  aspect  of  the  testi- 
mony for  the  defence  the  prisoner  was  not  guilty. of  mur- 
der. In  refusing  this  recjuest  we  think  there  was  error, 
which  entitles  the  prisoner  to  a  new  trial. 

The  Attorney  General  contends  that  upon  the  admission 
that  the  killing  was  done  by  the  prisoner  with  a  pocket- 
knife,  which  was  a  deadly  weapon,  the  State  having  shown 
prima  facie  that  the  prisoner  was  guilty  of  murder,  and 
shifted  the  burden  of  proof  ui)on  him,  it  was  not  the  province 
of  the  Judge,  in  any  event,  to  tell  the  jury  that  they  were 
not  at  liberty  to  find  him  guilty  of  murder,  no  matter  what 
were  the  subse([uent  developments  of  the  testimony,  but 
that  the  jury  should  have  been  left  with  appropriate  instruc- 
tions, as  to  the  law,  to  determine  upon  a  consideration  of 
the  whole  of  the  evidence  whether  the  killing  was  done 
under  such  provocation  as  would  mitigate  it  to  manslaugh- 
ter or  justify  or  excuse  it. 

Collatine:  from  the  testimonv  of  the  various  witneses  that 
most  prejudicial  to  the  prisoner,  and  putting  the  \Wiole  into 
a  connected  narrative,  it  would  present  about  the  following 
state  of  facts:  The  prisoner  was  returning  in  a  cart,  with 
the  witness  C.  J.  Yount,  from  Sharon  Cliurch,  when  they 
overtook,  at  the  cross-roads,  the  witnesses  (ieorge  Douglass 
and  Will  Stewart,  and  after  the  four  had  been  engaged  in 
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conversation  three  or  four  minutes  the  deceased,  Jack  Wil- 
fong,  came  up  on  horseback,  in  a  fast  gallop  or  rack,  aud 
passed  to  a  point  about  twenty-seven  feet  beyond  the  cart 
in  which  the  prisoner  and  Yount  were  sittings  when  he 
jumped  off  his  horse.  Deceased  had  "whooped"  or  yelled 
twice  very  loud  as  he  approached  them,  and  as  he  jumped 
from  his  horse  he  said  either,  'Tin  a  son  of  a  bitch  and 
Fm  loose  "  or,  according  to  other  w' itnesses,  **  You  are  a  son 
of  a  bitch,"  his  horse  having  dodged  as  he  came  up,  where- 
upon the  i)risoner.  Miller,  getting  out  of  the  cart  and  tak- 
ing a  position  at  the  shaft,  replied :  **  Don't  call  me  a  son  of 
a  bitcli,"  or  *' You  had  bettor  not  call  me  a  sou  of  a  bitch." 
Wilfong  then  threw  off  his  coat  and  came  down  to  the 
wheel  of  tlie  cart.  Douglass  said  to  Miller  as  deceased  was 
coming  down,  **  He  was  talking  to  his  horse."  (\  J.  Yount, 
who  was  in  the  cart,  said,  "Jack,  were  you  talking  to 
your  horse?"  Wilfong  said,  "Yes."  Miller  again  said, 
"You  had  better  not  call  me  a  son  of  a  bitch."  Miller 
repeated  this  language  several  times.  When  this  was  said 
both  were  at  the  cart,  Miller  near  the  shaft  and  Wilfong  at 
the  wheel.  Wilfong  then  said,  "  I  can  call  you  a  danni  liar; 
you  made  an  attempt  to  draw  a  pistol  on  me."  Miller  said 
he  had  no  pistol.  Wilfong  said,  "You  liave  got  one,  or  a 
razor.  I  saw  it  shining."  Miller  said  he  did  not.  Wil- 
fonjr  said,  "  You  are  a  damn  liar  if  vou  sav  vou  have  not.  * 

fH  '  •.  ft  V 

Wilfong  then  went  towards  Miller,  saying,  "You  area  (lod 
damn  liar  if  vou  sav  vou  have  no  pistol  or  razor."    Wil- 

•.  %■•         ft-  X 

fong  advanced  on  the  prisoner  as  he  said  this,  and  prisoner 
retreate(}«,  walking  backward  until  the  <leceased  overtoc»k 
and  knocked  or  pushed  him  down.  As  Miller  was  backing 
the  decc^ased  was  saying,  "You  are  a  damn  liar,  I  did  not 
call  vou  a  son  of  a  bitch,  but  I  can  put  it  on  vou."  Miller, 
as  he  was  backing,  said  in  reply,  "Jack,  I  am  your  friend,'" 
or,   according    to    another   witness    for  the  State,  "Jack, 
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you  and  I  are  good  friends;  we  were  in  the  caliboose 
together."  Deceased  said,  "  You  are  a  damn  liar,  you  have 
got  a  pistol,  and  I  intend  to  whip  you."  The  witness  Stew- 
art, who  walked  off  as  Wilfong  began  to  advance,  testified 
that  Miller's  hand  was  then  open  and  that  he  had  no  knife 
in  it  then.  According  to  the  testimony  of  the  third  eye- 
witness of  the  encounter,  who  was  examined  for  the  State, 
deceased  said,  on  first  approaching  the  cart,  '*I  didn't  call 
vou  a  son  of  a  bitch,  but  I  can  do  it.  I'm  not  like  the  man 
that  can't.  You  are  a  son  of  a  bitch,"  and  started  towards 
Miller,  saying,  as  stated  by  the  other  witnesses,  '*  You  have 
a  pistol  or  a  razor,"  and  that  Miller  said  then,  *'  I  have  not, 
but  don't  crowd  me.  You  and  I  have  been  good  friends, 
but  if  vou  come  on  me  vou  will  not  find  me  Hose  Stewart 
or  Ave  Miller,"  and  was  backing  when  he  said  it. 

The  only  one  of  the  three  witnesses  present,  who  testified 
at  all  as  to  the  matter,  stated  that  as  Miller  backed  he  had 
his  hands  at  his  side.  All  the  witnesses  testified  that 
deceased  knocked  or  threw  prisoner  down  and  then  the 
sound  of  licks  was  heard  in  rapid  succession  until  the  wit- 
ness Stewart  pulled  deceased  off  ^[iller,  and  found  that  he 
was  cut  and  bleeding.  The  deceased  struck  the  prisoner  a 
number  of  blows  with  both  hands,  and  both  seemed  to  be 
striking  at  each  other  while  on  the  ground.  Deceased  was 
carried  to  the  house  of  Douglass,  near  by.  A  witness  then 
looked  and  saw  Miller  at  the  cart ;  he  said  he  had  no  pis- 
tol or  razor,  and  the  witness  found  in  his  vest  pocket  a 
small  knife,  and  in  the  pocket  of  his  pants  a  larger  one. 
Miller  said  he  was  not  hurt  badly,  but  was  wiping  his  face 
with  his  handkerchief. 

According  to  all  of  the  witnesses  deceased  was  a  very 
powerful  man,  larger  than  the  prisoner,  and  when  drinking 
was  considered  violent  and  dangerous.     Both  deceased  and 
prisoner  had  been  drinking  on  that  night. 
56_Vol.  112 
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It  was  in  evidence  that  a  physician  examined  prisoner 
afterwards,  on  the  next  day,  and  saw  no  external  bruise:? 
or  injury  on  his  face.  The  deceased  was  sliglitly  stabbed 
in  the  left  cheek,  and  cut  to  the  bone  on  the  left  side  of  the 
chin;  his  clothing  cut  and  the  skin  grazed  on  the  left 
shoulder;  his  index  finger  was  cut  as  if  by  catching  the 
knife  and  having  it  drawn  through  the  hand;  the  fatal 
wound  was  on  the  right  arm,  the  knife  having  lieeu  appar- 
ently drawn  upward  into  the  joint  of  the  arm  and  then 
l)ulled  diagonally  across  the  arm ;  there  were  cuts  in  ihe 
back  of  the  coat;  there  was  a  cut  on  the  right  sleeve;  there 
were  two  little  gashes  on  the  right  side  of  the  forehead  and 
two  stabs  in  the  nose;  there  were  nine  cuts  on  the  body; 
Wilfong  died  from  hemorrhage  from  the  wound  on  the 
arm  that  night. 

Doctor  Yount  testified  that  Miller  said  it  was  his  knife 
that  Wilfong  saw  in  the  moonlight  when  they  were  at  the 
cart. 

A  witness,  C.  J.  Dellinger,  was  telling  prisoner  some  two 
weeks  before  the  homicide  of  a  fight  that  Wilfong  had  had 
with  some  one,  and  said  if  Jack  Wilfong  ever  attacked 
him  he  would  defend  himself.  Prisoner  said  he  had  noth- 
ing against  Wilfong,  but  if  he  or  any  other  big  man  came 
on  him  he  would  knife  him. 

Four  neighbors  were  engaged  in  friendly  conversation 
when  the  deceased  came  upon  the  ground  in  a  gallop,  hi> 
a))proach  being  heralded  only  by  his  hallooing  twice.  An 
insulting  epithet  is  applied  by  him  to  his  horse,  and  his 
language  being  evidently  misinterpreted  by  the  prisoner, 
the  demand  for  exidanation  leads  almost  immediatelv  to 
insult  and  a  threatening  advance,  ending  in  an  assauh.  If 
the  i)ris()ner  had  stood  his  ground  or  met  the  deceased  half 
way  and  the  combat  had  been  mutual  from  the  beginning, 
there  would  have  been  no  evidence  of  premeditation  on  the 
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part  of  the  prisoner.  At  most  it  is  a  ease  where  **two  meu 
upon  a  sudden  quarrel  get  into  a  list  fight,  and  one  without 
notice  draws  a  knife  and  stabsthe  other  to  the  heart,"  and, 
as  was  said  in  State  v.  Curr}/,  1  Jones,  280,  **It  is  man- 
slaughter because,  out  of  regard  to  the  frailty  of  our  human 
nature,  the  killing  is  sui)posed  to  be  the  effect  of  passion 
brought  on  by  the  high  excitement  of  the  fight.''  IState  v. 
Massage,  ()5  N.  C.,  480. 

The  prisoner  went  into  the  fight  with  no  weaiK)n  but 
his  pocket-knife,  with  which  he  inflicted  the  fatal  wound. 
So  that  there,  was  no  evidence  of  such  prej)aration  as 
tended  to  show  a  premeditated  purpose  to  kill.  Though 
a  number  of  wounds  were  inflicted  the  cutting  was  all 
done  while  the  parties  were  engaged  in  the  struggle, 
giving  and  receiving  blows.  If  by  any  possibility  the 
inference  could  be  drawn  that  the  prisoner  began  to  cut 
with  a  pocket-knife  when  the  deceased  was  rushing  upon 
the  prisoner,  threatening  to  whip  him,  and  continued  only 
till  deceased  was  taken  off  his  prostrate  body,  still  it  would 
be  an  uni)renieditated  combat,  in  which  one  of  the  parties 
in  the  heat  of  passion,  engendered  by  the  contest,  struck 
the  other  a  fatal  blow  with  a  weapon  that  he  would  be  sup- 
posed to  carry  always  for  other  purposes.  As  there  was  no 
evidence  of  previous  preparation  for  the  fight  on  the  one 
hand,  there  was  on  the  other  not  a  scintilla  of  testimonv 
tending  to  show  a  persistent  use  of  the  weapon  after  the 
mutual  struggle  was  over,  and  nothing  in  the  manner  of 
killing  inconsistent  with  the  idea  that  the  wounds  were  all 
inflicted  under  the  influence  of  blinding  passion  in  the 
dark,  when  there  was  no  means  of  knowing  how  severely  a 
powerful  adversary,  who  still  lield  the  prisoner  down,  had 
been  punished. 

*'  Whenever  force  is  used  upon  the  person  of  another, 
under  circumstances  amounting  to  an  indictable  offense. 
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such  force  is  a  legal  provocation."  ISt^te  v.  Cscsm\  9  Ired., 
391.  Though  such  provocation  is  given,  if  it  be  shown 
that  the  accused  previously  procured  a  weapon  for  the 
express  purpose  of  using  it,  if  he  should  get  into  a  tight 
with  deceased  at  a  particular  time  or  place  or  on  a  certain 
contingency,  and  at  the  appointed  time  or  place,  or  on  the 
happening  of  the  event  mentioned,  did  slay  deceased  with 
the  weapon,  the  offense  would  ordinarily  be  murder,  tiitak 
v.  Hogxie,  6  Jones,  381.  And  if  upon  engaging  in  a  com- 
bat, where  the  parties  are  equally  matched,  both  enter  into 
it  willingly,  but  one  begins  the  fight  with  an  unusual  deadly 
weapon,  such  as  a  bowie-knife  or  pistol,  and  slays  his  adver- 
sary, the  law  demands  some  explanation  of  tlie  use,  in  the 
inception  of  the  affray,  of  such  disproportionate  force  upon 
one  who  is  using  only  his  fists ;  but  the  fact  that  the  deceased 
was  a  violent  and  dangerous  man,  and  more  powerful  than 
the  accused,  would  even  in  such  a  case  repel  the  inference 
of  malice,  ^ate  v.  Floyd,  6  Jones,  392.  In  our  ease  the 
weapon  was  not  of  such  a  character  as  to  warrant  the  infer- 
ence tliat  it  was  prepared  for  the  purpose,  and  there  was  no 
express  evidence  to  that  effect. 

Though  several  wounds  seem  to  have  been  inflicted  with 
the  knife,  indicating  that  many  cutis  or  thrusts  were  made, 
yet  it  apj)ears  from  the  testimony  that  the  knife  was  not 
used  after  the  deceased  was  pulled  off  the  prostrate  body  of 
the  prisoner,  and  that,  under  the  circumsUmces,  striking  as 
he  was  in  the  dark  at  an  adversarv  who  had  thrown  or 
knocked  him  down  and  was  holding  him  to  the  ground, 
there  was  no  such  evidence  of  the  willful  use  of  excessive 
force  as  to  warrant  the  inference  that  the  killing  was 
prompted  by  malice  and  not  done  in  the  heat  of  passion, 
aroused  by  the  fight.  State  v.  Rammy,  o  Jones,  19").  In 
Ramsay's  case  the  deceased,  who  was  drunk,  persisted  iu 
catching  hold  of  prisoner's  bridle  rein    and  stopping  his 
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horse,  when  the  prisoner  dismounted,  knocked  the  deceased 
down  with  a  gallon  jug  full  of  molasses,  and,  when  both 
arose  from  the  ground,  knocked  deceased  down  a  second 
time  and  struck  him  two  severe  blows  in  the  face  with  the 
jug  after  he  was  prostrate  and  apparently  senseless  upon  the 
ground,  mashing  his  nose  and  breaking  his  skull,  and  saying 
to  him  then, ''  Damn  you,  lie  there."  Judge  Battle,  for  the 
Court,  said:  **The  fall  was  well  calculated  to  excite  his 
(prisoner's)  passions  still  higher,  and  then  to  strike  again  and 
again  with  what  he  still  held  in  his  hands  was  the  impulse  of 
blind  fury.  There  was  no  appearance  of  'coolness,  delib- 
eration or  reflection '  in  his  conduct,  and  the  exclamation 
which  follows — ''Damn  vou,  lie  there'' — was  the  dictate 
and  the  evidence  of  a  furor  hreviSy  which  had  just  so  fatally 
expended  itself.  *  *  *  We  do  not  think  that  the  provo- 
cation was  slight,  Jior  was  it  great.  It  was  sufficient  to 
arouse  passion  even  in  an  ordinarily  well-balanced  mind, 
and  the  killing,  thougli  done  with  an  excess  of  violence,  was 
not  out  of  all  proportion  to  the  provocation."  In  no  phase 
presented  by  the  evidence  does  it  appear  that  the  prisoner 
in  our  case  continued  to  cut  with  his  knife  bevond  the  time 
when  he  was  being  assailed  by  a  powerful  man,  who  still 
held  him  upon  the  ground,  and  he  was  not  required,  under 
the  circumstances,  to  weigh  with  golden  scales  the  amount 
of  force  used  on  an  antagonist  so  situated.  There  being 
neither  evidence  of  express  malice,  of  preparation  for  the 
encounter  (from  which  it  might  have  been  argued),  nor  of 
deliberate  cruelty  and  coolness  in  the  manner  of  inflicting 
the  wound,  the  offense  was  at  most  manslaughter. 

It  is  true  that  w^hen  the  killing  with  a  deadly  weapon  is 
proved  and  admitted  the  burden  is  shifted  u|)on  the  pris- 
oner, and  he  mustsatisfv  the  iurv,  if  he  can  do  so  from  the 
whole  of  the  testimonv,  as  well  that  ofiered  for  the  State  as 
for  the  defence,  that  matter  relied  on  to  show  mitigation  or 
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excuse  is  true.  Sfafex.  I  a/^^i,  82  N.  C,  631 ;  State  v.  WiUi.%  . 
63  N.  C,  26;  State  v.  Brittaw,  89  X.  C,  481.  But  when  it 
aj)pears  to  the  Judge  that  in  no  aspect  of  the  testimony,  and 
under  no  inference  that  can  be  fairlv  drawn  from  it.  is  the 
prisoner  guilty  of  nnirder,  it  is  his  duty,  certainly  when 
requested  to  do  so,  to  instruct  the  jury  that  they  must  not 
return  a  verdict  for  any  higher  offense  than  manslaughter, 
just  as  it  would  he  his  duty  to  instruct,  in  a  proper  case, 
that  no  sufficient  evidence  had  been  offered  to  either  excuse 
or  mitigate  the  slaying  with  a  deadly  weapon.  Though 
the  law  may  raise  a  })resumi)tion  from  a  given  state  of  facts^, 
nothing  more  appearing,  it  is  nevertheless  the  province  of 
the  (.'ourt,  when  all  of  the  facts  are  developed  and  known, 
to  tell  the  jury  whetlier  in  every  aspect  of  the  testimony  the 
presumption  is  rebutted.  State  v.  Roten,  '^i\  N.  C,  701: 
Dogcjftt  v.  Railroacl,  81  N.  C,  459;  Ballinger  v.  Cnrdoa, 
104  X.  (\,  474.  \ 

There  was  testimony  tending  to  show  that  the  killing  | 
was  justifiable  on  the  ground  of  self-defence,  and  much  of 
the  charge  was  directed  to  the  aspects  of  the  evidence 
relied  upon  for  that  purpose.  It  is  not  necessary  for  us  to 
go  further  than  to  say  that  there  was  error  in  refusing  the 
eighth  prayer  for  instruction  (to-wit,  that  from  all  the  evi- 
dence in  the  case  in  no  view  of  it  can  the  prisoner  be  con- 
victed of  murder),  and  the  prisoner  is  entitled  to  a 

New  Trial. 
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STATE  V.  J.  A.  PORTER. 

Criminal  Law — Cruelty  to  Animals,  etc.  —  Shooting  Pigeons 

for  Sport. 

1.  The  i*hootinj;  ami  killing  or  woundinj;  of  pi>;eons  us^ed  as  target**,  for 

ainii.««enient  and  sport,  is  indictable  as  a  violation  of  section  2482  of 

2.  The  statute  does  not  require  the  allegation  or  i>roof  of  torture  or  cru- 

elty. excei)t  as  involved  in  unnecessary  suffering  knowingly  and 
willfully  permitted. 

Indictment,  tried  before  11.  B.  Carter ^  Judge  of  the  Crimi- 
nal Court  of  BiNcoMiJE  County,  at  July  Term,  181)2. 

The  defendant  was  indicted  under  section  2482  of  The 
Code,  found  guilty  and  fined  by  a  Ju.stice  of  the  Peace,  and 
on  the  trial  of  his  ai)]K'al  to  the  Criminal  Court  the  jury 
found,  as  a  special  yerdict,  in  substance  as  follo^vs:  "That 
the  defendant  was  a  member  of  the  *  Asheville  (Jun  Club,' 
and  together  with  other  members  of  said  club  owned  forty 
liye  pigeons,  which  they  had  obtained  and  kept  in  confine- 
ment for  the  i)ur})ose  of  using  them  as  targets;  that  at  the 
time  stated  in  the  indictment  the  pigeons  were  placed  in 
traps  singly  and  released  therefrom  and  then  and  there  shot 
as  targets  for  sport  and  amusement  by  the  defendant  and 
other  members  of  the  club;  that  some  of  the  pigeons  were 
shot  and  killed  outright  by  defendant,  while  some  were 
wounded  and  then  captured  and  immediately  killed  by  per- 
.^ons  employed  for  the  purpose;  others,  shot  by  defendant, 
escaped  apparently  unhurt,  while  others  escaped  api)arently 
more  or  less  wounded ;  that  of  those  which  escaped  appar- 
ently unhurt  it  was  inipossil)le  to  know  whether  all  were 
unhurt  or  not,  or  whether  any  were  seriously  injured  or 
not;  that  the  wounding  of  said  birds  was  not  for  the  pur- 
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pose  of  inflicting  pain  or  to  toilure  the  same  by  wounding, 
but  resulted  from  want  of  .skill — the  purpose  of  defendant 
bein<r  then  and  there  to  kill  the  birds  outright;  that  the 
pigeons  which  were  killed  outright  or  wounded  and  then 
cai)tured  and  killed  were  subsequently  used  as  food  by  tlie 
defendant  and  others;  and  that  said  pigeons  were  useful 
fowls/' 

Tjion  this  special  verdict  the  defendant  was  adjudged 
guilty  and  fined,  and  appealed. 

Thr  Aifornnj  (icncral,  for  the  State. 
Mr.  11'.  //.  Malone,  for  defendant. 

BrnwKLL,  J. :  The  statute  under  which  the  defendant  is 

indicted   is  very  comprehensive  in   its  terms.     It  forbids 

{The  Code,  §248*2)  the  willful  wounding,  injuring,  torturing 

or  tormenting,  and   the  needless  mutilation  or  kilUun  of 

any  useful  beast,  fowl  or  animal,  and  declares  (section  24S7) 

that  anv  person  who  shall  do  anv  act  towards  the  further- 

ance  of  an  act  of  crueltv  to  anv  aninnil  shall  be  guihv  of 

a  misdemeanor,  and  that  *'  the  words  torture,  torment  and 

crueltv  shall  be  held  to  include  evorv  act  of  omission  and 
•  * 

neglect  whereby  unjustifiable  physical  i)ain,  suffering  or 
deatli  is  caused  or  permitted,"  and  then,  as  if  to  emphasize 
the  prohibition  l)v  stating  what  is  permitted,  it  enacts  that 
*'  nothing  in  this  ehai)ter  shall  be  construed  as  i)rohihitinir 
the  lawful  shooting  of  birds,  deer  and  other  game  for  the 
purposes  of  human  food.'' 

As  was  said  of  a  similar  statute  in  Commouivealfh  v.  Tvr- 
ner,  14.")  Mass.,  21)6,  this  act  does  not  require  the  allegation 
or  proof  of  torture  or  cruelty,  except  as  involved  in  unnec- 
essary suffering  knowingly  and  willfully  permitted. 

By  the  special  verdict  it  is  found  that  the  suffering  and 
death,  for  the  permission  or  infliction  of  which  the  defend- 
ant is    indicted,  were   so   inflicted    '*  for  amusement  and 
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sport."  Man's  desire  for  amusement  and  sport  is  no  justi- 
fication for  the  infliction  of  suffering  or  death  upon  any 
of  the  creatures  protected  by  the  statute  now  under  consid- 
eration. It  was  enacted  to  protect  the  i)ublic  morals, 
which  the  commission  of  cruel  and  barbarous  acts  tends 
to  corrupt.  Commonwealfh  v.  Tamer ^  sajyra.  Since  its 
enactment  it  has  been  unlawful  in  this  State  for  man  to 
gratify  his  angry  passions  or  his  love  for  amusement  and 
sport  at  the  cost  of  wounds  and  death  to  any  useful  crea- 
ture over  which  he  has  control.  Knowing  that  men  of 
intelligence  and  refinement  often  differ  as  to  what  consti- 
tutes crueltv  in  one's  treatment  of  dumb  creatures,  the 
Legislature  has  seen  fit  to  define  that  word,  and  also  the 
words  **  torture '' and  "torment,"  and  has  thus  made  its 
intent  very  plain. 

Upon   the   facts  established   by  the  special   verdict  we 
think  the  defendant  was  properly  adjudged  guilty. 

No  Error. 


STATE  V.  JAMES  WOLF. 
Criminal  Law — Comiiion  Nuisance — Public  Itoad. 

1.  Where,  in  the  trial  of  an  indictment  for  creating  a  connnon  nuisance 

by  maintaining  a  slaughter-i)en,  there  was  no  t(*stimony  showing 
that  the  community  generally  were  annoyed  or  affected  injuriously 
by  the  noxious  odors  complained  of,  the  ('ourt  proiH'rly  declined 
to  submit  to  the  jur>'  the  ciuestion  whether  such  an  injury  to  the 
residents  of  the  neighborhood  as  amounted  to  a  public  nuisance 
had  l)een  shown. 

2.  The  mere  use  of  a  way  for  twenty  years  by  persons  generally,  for 

vehicles  or  traveling  on  foot,  does  not  constitute  it  a  pul)lic  hif/h- 
triufj  nor  in  the  absence  of  evidence  of  condemnation  or  actual 
dedication  does  the  fact  that  the  public  have  exerted  control  over 
it  for  any  period  less  than  twenty  years  tend  to  show  that  an 
easement  has  Ix'en  acquired  by  iiser,  which  raises  the  i)resumj)tion 
of  a  grtint. 
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JJ.  To  sustain  an  indictment  for  keeping  a  slaughter-pen  piwiucinj;  offen- 
nive  odors,  constituting  a  public  nuisance  to  all  citizens  i^ai^sinfr 
along  an  adjacent  public  road,  it  is  necessary  to  prove  that  the 
road  upon  which  the  citizens  were  annoyed  wasa  jmblic  highway. 

4.  Wliere,  on  the  trial  of  an  indictment  for  creating  and  maintaining  a 
common  nuisance  to  i>erfion8  '*  passing  along  a  common  ixwid  and 
public  highway,"  there  was  no  evidence  tending  to  show  tlurt  any 
|)erson  while  passing  along  the  road  was  actually  annoyed  or  that 
the  public  had  acquired  an  ea.*^ement  in  such  road,  the  Court  erred 
in  failing  and  refusing  to  instruct  the  jury  that  the  defendant  was 
not  guilty  in  any  aspect  of  the  testimony. 

Indictment  for  creating  a  common  nuisance  by  causing 
unwholesome  odors  at  a  slaughter-pen,  tried  at  April  Term, 
1892,  of  BiNcoMBK  Criminal  Court,  before  Carter^  J. 

The  charge  in  the  indictment  concluded,  "to  the  great 
damage  and  common  nuisance  of  all  good  citizens  of  the 
State  going,  returning  and  passing  through  and  along  the 
said  conunon  road  and  public  highway  and  being  and  re^^id- 
ing  near  thereto.'' 

The  testimony  was  as  follows :  E.  W.  Britt  testified  for  • 
the  State  tliat  the  defendant's  slaughter-})en  had  been  built 
for  three  vears  on  defendant's  own  land  and  was  owned  and 
controlled  bv  the  defendant ;  that  it  was  two  hundred  and 
seventv-five  feet  from  his  house  and  three  hundred  and 
eighty  feet  from  the  road  ;  that  the  road  has  been  continu- 
ally used  for  more  than  twenty-five  years ;  that  he  smelt 
the  odor,  which  was  yerv  bad,  on  this  road  several  times. 
Upon  cross-examination  the  witness  stated  that  the  road 
had  not  been  changed  'at  this  place  since  he  had  known 
it  twenty  years  ago,  and  he  could  see  signs  of  the  old  road 
there,  but  it  might  have  been  changed  at  this  point  inside 
of  twenty  years,  and  that  *"  We  have  had  to  w^ork  the  road 
ever  since  I  have  been  there,  four  or  five  years.'* 

This  witness,  after  objection  by  defendant,  was  further 
I)ermitted  to  testify  that  the  condition  of  the  slaughter-pen 
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last  .summer  was  such  as  to  be  verv  offensive  at  his  house. 
The  (lefendaut  excepted  upon  the  ground  that  the  slaugh- 
ter-pen might  constitute  a  nuisance  at  witness's  house  and 
not  constitute  a  nuisance  on  the  road,  and  therefore  the 
statement  of  the  witness  was  not  material.  The  Court 
admitted  this  testimony  only  as  a  circumstance  which  the 
jury  might  consider  in  determining  whether  or  not  the  odor 
from  the  pen  could  be  smelt  at  the  road  and  be  offensive 
there,  and  the  Court  instructed  the  jury  to  consider  it  only 
for  that  purpose. 

J.  W.  Queen  testified  for  the  State,  after  objection  by 
defendant,  that  Britt  (the  former  witness)  had  said  to  him 
last  summer  that  he  could  not  live  there  if  something 
was  not  done  about  the  pen.  Defendant  excepted  upon  the 
ground  that  the  statement  was  made  after  the  controversy 
between  Britt  and  the  defendant  arose  about  the  condition 
of  the  pen. 

Dr.  J.  H.  Williams  (admitted  to  be  an  expert)  was  per- 
mitted to  testify  for  the  State,  after  objection  by  defendant, 
that  he  noticed  the  smell  from  the  slaughter-pen  last  sum- 
mer at  Britt's  house,  and  that  it  was  very  offensive  there, 
and  that  it  was  of  decaved  offal  and  dead  animals.  Defend- 
ant  excepted  upon  the  ground  that  the  condition  at  Britt's 
house  was  no  proof  of  a  nuisance  on  a  public  road  else- 
where. This  testimonv  was  admitted  onlv  for  the  same 
purpose  as  witness  Britt's  on  the  same  i)oint. 

This  witness  was  further  j)ermitted,  after  objection  by 
defendant,  to  testify  that  he  told  Britt  that  the  smell  was  so 
offensive  it  would  make  his  family  sick.  Defendant 
excepted  for  that  the  testimony  was  not  material.  He  was 
further  permitted  to  testify,  aft&r  objection  by  defendant, 
that  in  his  opinion  the  odor  was  unwholesome  at  Britt's 
house,  and  would  j)roduce  disease.  Defendant  excepted  for 
the  reason  that  this  was  not  testimonv  to  sho\V  a  nuisance 
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on  a  public  road  elsewhere.  The  testimony  was  admitted 
for  the  purpose  mentioned  above  as  to  similar  testimony  of 
other  witnesses. 

W.  ().  Ikirnett  was  permitted  to  testify  for  the  State,  after 
objection  by  defendant,  that  about  a  year  ago  Britt  said  to 
him  that  the  odor  was  so  offensive  from  the  slaughter-pen 
that  he  could  not  live  at  his  house,  two  hundred  and  seventv- 
five  feet  awav.  The  testimonv  was  admitted  onlv  to  cor- 
roborate  Britt.  The  defendant  excepted  upon  the  ground 
that  the  statement  was  made  after  the  controversv  arose 
about  the  condition  of  the  pen. 

The  defendant  excepted  to  the  charge  of  the  Court  for 
that  the  Court  instructed  the  jury  that  if  the  defendant 
allowed  his  slaughter-pen  to  be  and  remain  in  such  condi- 
tion that  the  stench  arising  therefrom  seriously  annoye<I 
the  public  traveling  said  highway,  he  would  be  guilty ;  that 
it  was  not  necessary  lor  the  public  to  be  actually  present  on 
said  highway,  but  that  if  such  of  the  public  as  did  travel 
said  highwav  were  seriouslv  annoved  and  inconvenienced 
l)y  said  odors  the  defendant  would  be  guilty.  No  question 
was  made  on  the  trial  as  to  whether  or  not  this  was  a  public 
highway,  nor  did  the  Court  charge  the  jury  whether  or  not 
it  was  a  public  highway  according  to  the  evidence,  nor  did 
it  tell  the  jury  what  constituted  a  jmblic  highway,  nor 
did  the  defendant  request  the  Court  so  to  do,  but  the  charge 
was  based  upon  the  idea  that  the  road  was  a  public  high- 
way. The  defendant  excepted  for  that  the  Court  did  not 
instruct  the  jury  as  to  what  constitutes  a  public  road,  and 
did  not  tell  the  iurv  that  the  evidence  did  not  show  this  to 
be  a  i)ublic  road.  There  was  a  verdict  of  guilty,  and  the 
defendant  appealed  from  the  judgment  rendered. 

The  Attorney  General  and  Mr.  T.  A.  Jones,  for  the  State. 
Mr.  CJiarles  A.  Moore,  for  defendant. 
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Avery,  J. :  There  was  no  attempt  to  prove  that  any  person 
other  than  the  witness  Britt  lived  in  the  vicinitv  of  the 
slaughter-pen  or  was  subject  to  annoyance  at  his  house  by 
the  offensive  orders  emanating  from  it.  There  was  no  testi- 
mony' tlierefore,  tending  to  show  that  the  community  gen- 
erally were  affected  injuriously  by  such  noxious  smells,  and 
the  Court  very  properly  declined  to  submit  to  the  jury  the 
question  whether  such  an  injury  to  the  residents  of  the 
neighborhood  had  been  shown  as  amounted  to  a  public 
nuisance.  State  v.  HolmaUy  104  N.  C,  861.  The  question 
whether  Britt  has  sustained  any  wrong  as  an  individual, 
for  which  he  can  maintain  a  civil  action,  is  one  that  can  be 
tested  without  invoking  the  aid  of  the  criminal"  process  of 
the  State. 

The  Court,  assuming  that  the  road  which  ran  within 
three  hundred  and  eighty  yards  of  the  pen  was  a  public 
highway,  told  the  jury  that  '*if  such  of  the  public  as  did* 
travel  said  highway  were  seriouslv  annoved  and  incon- 
venienced  by  said  odors,  the  defendant  would  be  guilty. '' 
It  seems  that  the  attention  of  the  Solicitor  was  directed  to 
the  necessity  of  proving  that  the  road  had  been  devoted 
to  public  use,  since  testimony  was  offered  tending  to  show 
that  the  location  of  it  had  not  been  actually  changed  at 
that  point  for  more  than  twenty  years,  and  that  it  had 
been  worked  as  a  public  road  for  four  or  five  years.  When 
objection  was  made  to  the  admissibility  of  the  testimony 
that  Britt  was  annoyed  by  the  noxious  smell  at  his  house 
the  Court  assigned  as  a  reason  for  declaring  the  evidence 
ccmipetent  that  it  tended  to  show  the  nuisance  to  persons 
passing  on  the  highway.  There  is  no  such  offense  known 
to  the  criminal  law  as  a  public  nuisance  to  persons  passing 
along  a  private  country  road,  created  by  disagreeable  or 
noxious  smells.  2  Bishoj)  Cr.  Law,  sec.  126(>,  1.  It  was 
therefore  of  the  essence  of  the  charge  that  the  annoyance 
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.should  have  been  suffered  by  persons  who  were  then  using 
the  road  as  a  public  highway.     1  Bishop,  supra^  sec.  o31 
(2),  note  ^.     The  mere  use  of  a   wav  for  twenty  years  bv 
persons  generally  for  yehicles  or  traveling  on  foot  does  not 
constitute  it  a  highway  (Stewart  v.  Frinky  94  X.  C,  487), 
nor,  in  tlie  absence  of  evidence  of  condemnation  or  actual 
dedication,  does  proof  that  the  public  have  exerted  con- 
trol over  it  for  any  period  less  than  twenty  vears  tend  to 
show  that  an  easement  has  been  acquired  by  user,  which 
raises  the  presumption  of  a  grant.     Kennedy  v.  Williaim 
87  N.  ('.,  G;  Boj/den  v.   Achenhach,  79   N.   C,  539:  State  v. 
McDaniel,  8  Jones,  284;    State  v.  Johnston,  Phillips,  140; 
Stfitt  V.  Long,  94   N.  C,  89().     The  guilt  or  innocence  of 
one  charged  with  a  nuisance  in  obstructing  a  public  road 
or  creating  an  odor  that  is  unwholesome  or  disagreeable  to 
those  who  travel  along  it  de*pends  not  upon  the  question 
whether  all  the  inhabitants  of  the  neighborhood  are  actually 
accustomed  to  travel  over  it,  but  whether  they  have  a  right 
to  use  it  as  a  highwa\'.     1   Bishop,  snpra,  sec.  245 ;  State  v. 
Smith,  101    N.  C,  550.     If  an  indictment  for  obstructing 
the  passage  of  a  private  cartway,  or  for  creating  odoi-s 
ottensive  or  noxious  to  those  entitled  to  use  it,  would  lie  at 
all,  it  would  be  essential  to  charge  and  to  prove  that  it  had 
been  '^established  by  law"  for  a  particular  person  or  per- 
sons as  a  means  of  ingress  and  egress  to  and  from  a  cer- 
tain place.     State  v.  Pimfoy,  86  N.  C,  681. 

It  is  not  necessary  to  discuss  the  other  question  to  which 
our  attention  has  been  directed  and  which  gave  rise  to  an 
exception  in  the  course  of  the  trial;  yet,  if  it  should  be 
proved  or  admitted  on  another  trial  that  the  road  was  a 
public  highway,  it  might  be  well  to  consider  whether  testi- 
mony tending  to  prove  that  the  odor  of  the  pen  was  offen- 
sive to  persons  at  a  distance  of  two  hundred  and  seventy 
yards  from   it  should  be  submitted  to  the  jury  without 
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additional  evidence  to  show  that  persons  passing  along  a 
hiplnvay  one  hundred  and  ten  yards  further  in  the  same 
direction  were  annoyed  by  it. 

There  was  an  absence  of  evidence  tending  to  show  either 
that  any  one  while  passing  along  said  road  was  actually 
annoyed,  or  that  the  public  had  acquired  an  easement  in 
it;  therefore  the  prosecution  has  failed  to  make  good  an 
essential  charge  in  the  indictment  by  proving  annoyance 
to  persons  passing  along  "a  common  road  and  public  high- 
way/' and  the  Court  erred  in  failing  and  refusing  to  tell 
the  jury  that  the  defendant  was  not  guilty  in  any  aspect  of 
the  testimony. 

The  verdict  must  be  set  aside  and  a 

New  Trial  Granted. 


STATE  V.  THC):^IAS  WHITMIRK  et  als. 

Practice — Appeal — Affirmation  of  Judgment  for  Lack  of 

Assignment  of  Error. 

Where,  in  an  appeal,  there  is  neither  statement  of  ease,  assignment  of 
error  nor  any  error  apparent  in  the  record,  the  judgment  l>elo\v 
will  l)e  affirmed. 

The  defendants  were  indicted  for  larcenv  and  tried  at 
Spring  Term,  1893,  of  Transylvania  Superior  Court,  before 
Graves,  /.,  and  appealed  from  the  judgment  pronounced 
uj)on  a  verdict  of  guilty. 

The  Attorneg  General,  for  the  State. 
Xo  counsel  contra. 
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Pkk  Curiam  :  There  is  no  statement  of  the  case  on  appeal 
nor  any  assignment  of  error  set  out  in  the  record,  nor  does 
any  error  appear  in  the  record.  The  judgment  must  there- 
fore be  Affirmed. 


STATE  V.  A.  (i.  (tL(>VP:R. 

Jurisdiction — Extradited  Criininal. 

1.  Kxcept  in  the  ca.«o  of  a  fugitive  surrendered  by  a  foreijni  government 

under  treaty  stipulations,  when  a  jwrgon  is  within  the  jurisdiction 
of  a  Court  and  there  i)roi)erly  charged  with  crime,  the  Court  may 
hold  him  and  try  him,  no  matter  how  he  was  brought  within  such 
jurisdiction. 

2.  Upon  a  ftigitive's  surrender  to  the  State  demanding  his  return  in  pur- 

suance of  national  law,  he  mav  be  tried  in  the  State  to  which  he 
is  returned  for  any  other  off*ense  than  that  8j)ecified  in  the  requisi- 
tion for  his  rendition,  and  in  so  tr^'ing  him  against  his  obje<*tion, 
no  right,  privilege  or  immunity  secured  to  him  by  the  Constitu- 
tion and  laws  of  the  UnitA^d  States  is  therebv  denied. 

m 

iNDKT.NfKXT  for  cmbczzlement,  heard  before  //.  B.  Ckiiicr, 
Judf/c  of  the  Criminal  Court  of  Buncombe  Count}',  at  Janu- 
ary'Term,  1893. 

From  a  judgment  overruling  the  State's  demurrer  to  ii 
plea  to  the  jurisdiction  the  Solicitor  appealed. 

TliP  Attorney  General,  for  the  Stiite. 

Mesi^n^.  Cohb  &  Merrimon  and  W.  W.  Jones,  for  defendant 

Shkphkkd,  C.  J.:  The  defendant  was  indicted  in  the 
Criminal  Court  of  Buncombe  County  for  the  embezzlement 
of  certain  funds  which  came  into  his  possession  while  he 
was  actintij  as  the  agent  or  servant  for  the  Asheville  Kaohu 
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Company.  Upon  his  arraignment  he  pleaded,  among  other 
things,  that  the  Court  had  no  jurisdiction  of  his  person, 
and  the  Court,  upon  demurrer,  sustained  the  said  plea  and 
ordered  that  the  defendant  be  discharged  from  custody. 
From  this  judgment  the  State,  through  it«  Solicitor, 
aj)pealed  to  this  Court. 

It  is  a  general  principle  of  law,  as  laid  down  by  the  Eng- 
lish and  adopted  by  the  American  Courts,  that  when  one 
is  within  the  jurisdiction  of  a  Court,  and  there  properly 
charged  with  crime,  the  Court  may  hold  him  and  proceed 
to  his  trial  without  anv  reference  to  the  circumstances 
under  which  he  was  brought  within  such  jurisdiction ;  and 
so  firmly  established  is  this  principle  that  the  Supreme 
Court  of  the  United  States  has  held  that  it  would  give  no 
relief  even  where  a  person  had  been  kidnai)ped  in  a  for- 
eign country  and  brought  by  force  (without  reference  to 
any  extradition  treaty)  within  the  jurisdiction  of  the  State 
whose  laws  he  had  violated.  And  it  was  remarked  by  the 
Court  that  "there  are  authorities  of  the  highest  respecta- 
bility which  hold  that  such  forcible  abduction  is  no  suffi- 
cient  reason  why  the  party  should  not  answer  when  brought 
within  the  jurisdiction  of  the  Court  which  has  the  right 
to  try  him  for  such  offense,  and  presents  no  valid  objection 
to  his  trial  in  such  Court."  Ker  v.  Illinois^  119  U.  S.,  436 ; 
Mahon  V.  Justice^  127  U.  S.,  700;  State  v.  Smithy  1  Bailes, 

It  is  insisted,  however,  by  the  defendant  that  the  princi- 
ple above  stated  does  not  apply  to  his  case,  for  the  reason 
that  he  was  surrendered  by  the  State  of  Pennsylvania  to 
answer  a  charge  of  obtaining  money  from  the  said  Ashe- 
ville  Kaolin  Company  under  false  pretenses,  and  he  urges 
that  the  charge  cannot  be  varied,  and  that  he  cannot  be 
arrested  or  put  upon  trial  for  the  embezzlement  of  the 
money  of  the  said  company,  or,  indeed,  for  any  other 
'^  57— Vol.  112 
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off'oiLso  until  the  particular  charge  upon  which  he  was  extra- 
dited ha.s  been  dis[)()sed  of  and  he  has  had  reasonable  time 
and  opportunity  to  return  to  the  State  from  wlience  he  was 
taken. 

In  su{)port  of  this  position  we  have  been  able  to  find 
but  two  cases  in  which  the  precise  (juestion  now  pre- 
sented has  been  decided  in  this  country.  These  aiT  i^'fak 
V.  Half,  40  Kansas,  338,  and  Ex-pade  McKnight  (Ohio),  2S 
N.  E.  R.,  1034;  and  an  examination  of  the  opinions  will 
disclose  that  they  are  founded  upon  a  supposed  analogy  to 
the  case  of  United  States  v.  Iiauscherj  119  U.  S.,  407,  in  which 
it  is  decided  that  the  principle  contended  for  prevails  in 
cases  where  fugitives  from  justice  have  been  surrenclereil 
by  foreign  countries  under  the  stipulations  of  extradition 
treaties.  There  are  two  other  cases  [In  re  Canncm,  47  Mich., 
481 ;  Complin  v.  Wilder,  40  Ohio  St.,  130)  in  which  a  similar 
view  was  taken,  but  as  thev  related  to  arrests  in  civil  actions 
of  persons  who  had  been  extradited  for  criminal  offenses, 
they  cannot  be  considered  in  point.  In  response  to  these 
it  may  be  said  that  ''a  controlling  distinction  to  be  noted  is 
that  a  person  against  whom  it  is  sought  merely  to  establish 
or  enforce  a  civil  liability  has  personal  rights  which  art* 
violated  by  his  being  brought  into  the  jurisdiction  by  fraud 
while  an  offender  against  the  criminal  laws  of  the  State 
acquires  no  right  by  his  flight  or  absence  from  the  jurisdic- 
tion which  the  Courts,  in  the  administration  of  those  laws, 
are  bound  to  regard  when  he  is  again  found  within  the 
jurisdiction."     Laseelle  v.  State  of  Georgia,  16  S.  E.  R.,  94i^. 

In  opposition  to  the  foregoing  cases  there  is  a  very  great 
j)reponderance  of  judicial  authority.  Ham  v.  State,  4  Tex. 
Appeals,  045;  State  v.  Stewart,  (50  Wis.,  587;  Post  v.  Crr^^. 
135  N.  Y.,  336  ;  Commimoners  v.  Wright  (Mass.),  33  X.  E.  R-. 
82;  ///  re  Xules,  52  Vt.,  609;  In  re  Noyes,  17  Albany 
L.  J.,  407. 
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We  are  relieved,  however,  of  the  duty  of  passing  upon  the 
merits  of  these  conflicting  views,  as  the  question  involves 
the  construction  of  a  provision  of  the  Federal  Constitution 
and  the  laws  made  in  pursuance  thereof,  and  a  recent  decis- 
ion of  the  Supreme  Court  of  the  United  States  has  authori- 
tatively put  an  end  to  all  controversy  ui)on  the  subject. 
The  decision  referred  to  is  Lascelle  v.  The  State  of  Georgia, 
avprCi,  which  was  carried  by  writ  of  error  to  the  Supreme 
(,'ourt  of  the  United  States  and  decided  at  its  present  term. 
The  reasoning  of  tlie  learned  opiuion  of  Lumpkin,  J.,  of  the 
Supreme  Court  of  Georgia,  is  approved  by  the  Court,  and 
the  distinction  between  the  rights  of  a  fugitive  from  justice 
under  international  and  interstate  extradition  laws  is  clearly 
defined.  A  discussion  of  the  question  by  this  Court  would 
amount  to  but  a  repetition  of  the  reasoning  contained  in 
the  opinions  delivered  in  the  above-mentioned  case,  and  it 
is  believed  that  the  following  extracts  from  the  opinion  of 
the  Supreme  Court  of  the  United  will  be  sufficient  to  indi- 
cate the  principle  ujxm  which  the  jurisdiction  of  the  Courts 
of  the  demanding  State  in  this  and  similar  cases  is  sus- 
tained: *'The  case  of  the  United  States  v.  Eauscher,  sufyra, 
has  no  application  to  the  question  under  consideration, 
because  it  proceeded  upon  the  ground  of  a  right  given 
imj)liedly  by  the  terms  of  a  treatfj  between  the  United  States 
and  Great  Britain,  as  well  as  expressly  by  the  acts  of  Con- 
gress in  the  case  of  a  fugitive  surrendered  to  the  United 
States  by  a  foreign  nation.  That  treaty,  which  specified 
tlie  offenses  that  were  extraditable,  and  the  statutes  of  the 
Ignited  States,  passed  to  carry  it  and  other  like  treaties  into 
effect,  constituted  the  supreme  law  of  the  land,  and  was 
construed  to  exempt  the  extradited  fugitive  from  trial  for 
anv  other  offense  than  that  mentioned  in  the  demand  for 
his  surrender.  There  is  nothing  in  the  Constitution  or 
statutes  of  the  United  States  in  reference  to  interstate  ren- 
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(lition  of  fugitives  from  justice  which  can  be  regarded  as 
establishing  any  compact  between  the  States  of  the  Union, 
such  as  the  Ashburton  treaty  contained,  limiting  their 
operation  to  particular  or  designated  offenses.  On  the  con- 
trary, the  provisions  of  the  organic  and  statutory  law  em- 
brace crimes  and  offenses  of  every  character  and  descri|>- 
tion  punishable  by  the  laws  of  the  State  where  the  forbid- 
den acts  are  committed.  It  is  questionable  whether  the 
States  could  constitutionally  enter  into  any  agreement  or 
stipulation  with  each  other  for  the  purpose  of  defining  or 
limiting  the  offense  for  which  fugitives  would  or  should  be 
surrendered.  But  it  is  settled  by  the  decisions  of  this 
Court  that,  except  in  the  case  of  a  fugitive  surrendered  by 
a  foreign  government,  there  is  nothing  in  the  Constitution, 
treaties  or  laws  of  the  United  States  which  exempts  an 
offender,  brought  before  the  Courts  of  a  State  for  an  offense 
against  its  laws,  from  trial  and  punishment,  even  though 
brought  from  anotlier  State  by  unlawful  violence  or  by 
abuse  of  legAl  process.  Kerr  v.  Illinois,  119  U.  S.,  436; 
Mahou  V.  Jmtice,  127  U.  S.,  700;  Cook  v.  Hart,  146  U.  S., 
183.  *  *  *  If  a  fugitive  may  be  kidnapped  or  unlaw- 
fully abducted  from  the  State  or  country  of  refuge,  and  be 
tliereaftor  tried  in  the  State  to  which  he  is  forciblv  carried, 
without  violating  any  right  or  immunity  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States,  it  is  difficult 
to  und(n*stand  upon  what  sound  principle  can  be  rested  the 
denial  of  a  State's  authority  or  jurisdiction  to  try  him  for 
another  or  different  offense  than  that  for  which  he  was  sur- 
rendered. *  *  *  *  But  aside  from  this,  it  would  be  a  useless 
and  idle  procedure  to  rec^uire  the  State  having  custody  of 
the  alleged  criminal  to  return  him  to  the  State  by  which  he 
was  rendered  up  in  order  to  go  through  the  formality  of 
again  demanding  his  extradition  for  the  new  or  addi- 
tional offenses  on  which  it  is  desired  to  prosecute  him.     The 
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Constitution  and  the  laws  impose  no  such  condition  or 
requirement  upon  the  State.  Our  conchision  is  that  upon 
a  fugitive's  surrender  to  the  State  demanding  his  return 
in  pursuance  of  national  law  he  may  be  tried  in  the  State 
to  which  he  is  returned  for  any  other  otfense  than  that 
specified  in  the  requisition  for  his  rendition,  and  that  in 
so  trying  him  against  his  objection  no  right,  privilege  or 
immunity  secured  to  him  by  the  Constitution  and  laws  of 
the  United  States  is  thereby  denied.^' 

The  principles  thus  declared  are  applicable  to  this 
case,  and  the  decision  must  be  followed  by  the  Court. 
Cooley's  Const.  Lim.,  18.  It  is  but  just  to  his  Honor  that 
we  should  state  that  when  ho  made  this  ruling  there  was, 
as  we  have  seen,  much  conflict  of  judicial  opinion  upon  the 
question,  and  that  the  case  of  Lascelle  had  not  then  been 
decided. 

For  the  reasons  given  the  judgment  must  be 

Reversed. 


STATE  V.  DAVID  EDWARDS. 

Manslaughter — DeclaraiiouH  of  I^^isoner,  admissibility  of — 

Eriden  ce — 7;^s/  /•  u  ct  ions. 

1.  The  declarationw   of  a   prisoner  made   immediately  after  and  not 

daring  the  transaction  constituting  the  oflense  with  which  he  is 
charged  are  not  admissive  in  evicience,  except  as  corro))orative 
of  his  evidence  if  lie  has  availed  himself  of  the  privilege  of  testi- 
fying in  his  own  behalf. 

2.  On  a  trial  for  murder  the  defendant  cannot  complain  of  the  exclusion 

of  his  declarations  made  after  the  struggle  and  shooting  which 
resulted  in  the  death  of  his  antagonist,  if,  in  a  subsecpient  [)eriod 
of  the  trial,  all  of  such  declarations  were  admitted  after  the  State 
had  called  out  a  part  of  them. 
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3.  On  a  trial  for  nuirder  the  Solicitor  was  permitted  to  ank  a  female  wit- 

iicsfl  { for  whose  favor  the  deceased  and  the  i>risoner  were  rivalF, 
and  who  was  Fitting?  in  the  lap  of  the  deceased  junt  befort*  the  fatal 
strujigle)  whether  the  prisoner,  when  he  came  towards  her  and 
the  deceased,  appeared  to  Ih»  mad  or  in  fun,  the  reph'  lieing  That 
•  he  seemed  to  be  mad:  //r7</,  that  such  question  beinj?  only  a  sim- 
pler form  of  an  inquiry  as  to  what  the  manner  of  defendant  was 
when  he  approached  deceased,  was  not  improi)erly  admitted. 

4.  On  a  trial  for  murder  it  apjK'ared  that  tlie  prisoner,  the  dei'cased  and 

others  were  toirether  in  a  house;  defen<lant  went  out  and  declarvil 
to  a  witness  that  he  came  near  killing;  the  deceasi^d  l)ecanr*o  he 
had  cut  him  out  of  his  (the  prisoner's)  girl;  on  re-<.Mitering  the 
house  he  saw  the  jiirl  sittinjr  on  the  lap  of  the  deceased,  an<l  after 
lying  for  awhile  on  a  bed  with  a  pistol  in  his  hand  he  arose  and 
approached  the  deceased  and  said  with  an  oath,  **I  am  p»in}r  to 
kill  y(m";  deceased  then  pulled  his  j)istol  and  asked  for  iK-ace, 
and  the  girl  having  left  his  lap,  he  arose  and  immediately  the 
struggle  began  between  liim  and  the  prisoner;  l)y-standers  grahheil 
the  pistols  of  the  men,  the  deceased  saying  he  was  willing  to  give 
up  his — defendant  refusing  to  surrender  his;  the  men  were  then 
released  and  begtm  pushing  each  other;  defendant's  foot  went 
through  the  floor  and  his  pistol  was  discharged;  deceastnl  tlien 
shot  at  but  missed  defendant,  who  thereuj)on  tired  again,  fatally 
wounding  the  deceased,  who  again  fired  at  but  nnssed  the  defend- 
ant: Hfldj  that  the  declarations  of  the  defendant  when  he  went 
out  of  the  house  and  all  his  actions  ujH)n  his  return  evimvtl  a 
<leadly  purpose,  and  the  evidence  showed  no  such  change  of  pur- 
pose and  eflbrt  by  him  to  avoid  a  conflict,  and  no  notice  to  decea.'H'«i 
of  such  change  after  he  had  declared  his  purj)ose  to  kill  the 
dt'ceased,  as  would  warrant  the  jury  in  finding  that  the  killing  wa? 
done  in  self-defence,  and  the  Court  properly  refused  to  inf^lniot 
the  jury  that  defendant  was  not  guilty  if  his  pistol  went  off  by 
accident  the  first  time  and  deceased  begun  to  shoot  at  him  and 
defendant  sh(jt  to  save  his  own  life  or  to  escape  great  Ixxiily  hann. 

The  (lofoiidant  was  indicted  for  the  murder  of  DeWitt 
Lovin  and  tried  before  Bynum,  J.,  and  a  jury,  at  Fall  Term, 
1892,  of  the  Superior  Court  of  Swain  County. 

On  the  trial  Louisa  Justice,  a  witness  for  the  State,  after 
testifying  that  she  saw  defendant  and  prisoner  at  a  neigh- 
bor's house  where  they  were  *' deviling  and  drawing  their 
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pistols  on  each  other  and  saying  the\'  were  going  to  shoot 
one  another,"  said:  "Next  saw  them  at  Holder's;  I  went 
home;  defendant  and  Lovin  went  with  me;  they  would  grab 
one  another,  deviling  one  another,  and  pull  out  their  pistols ; 
we  told  them  to  put  them  up  and  they  did ;  defendant  was 
laughing  and  going  on  with  his  devilment;  defendant  came  in 
the  house  and  sat  down  on  the  bed ;  I  began  peeling  potatoes ; 
Edwards  began  peeling  them  and  made  like  he  was  going 
to  throw  them  at  me;  he  took  out  his  pistol;  we  told  him 
to  put  it  up ;  he  laid  it  on  the  shelf;  Lovin  and  me  reached 
to  push  it  further  on  the  shelf;  defendant  saw  us  and 
reached  and  got  it  and  put  it  in  his  pocket;  we  told  them 
again  to  put  up  their  pistols;  Lovin  broke  his  pistol  and 
dropped  the  cartridges  in  my  sister's  lap ;  defendant  would 
not  do  it ;  don't  remember  his  language ;  he  stuck  his  pistol 
in  his  pocket  and  my  sister  handed  the  cartridges  back  to 
Lovin  ;  he  said  they  had  four  a-piece ;  Lovin  put  two  of  them 
in  his  pistol  and  put  it  in  his  pocket ;  after  this  defendant 
got  on  his  all-fours  and  shot  in  the  clothes-press  ;  he  said  he 
was  shooting  at  a  little  diamond ;  he  got  up  and  came  to 
the  fire-place;  got  his  hat  and  stuck  his  knife  through  it  in 
the  floor  and  told  Lovin  to  step  back  and  shoot  at  it ;  Lovin 
said  he  would  not;  mv  husband  said  he  would  liave  no 
more  shooting,  and  picked  up  the  knife  and  put  it  in  his 
pocket,  and  he  and  my  brother  Billy  took  Edwards  out  of 
the  door;  I  got  supper  and  called  them  to  come  in  ;  Edwards 
laid  on  the  bed;  Lovin  was  sitting  before  tlie  fire  and  my 
sister  was  sitting  in  his  lap ;  we  begged  defendant  to  come 
to  supper;  he  said  he  was  sick  and  could  not  eat;  Lovin 
would  not  eat  either;  defendant  had  his  pistol  in  his  hand 
when  he  came  in  the  house  and  lav  down  on  the  bed  with  it  in 
his  hand,  and  came  up  before  where  Lovin  was  sitting  with 
my  sister  in  his  lap  and  said,  'Lovin,  God  damn  you,  I  am 
going  to  kill  you';  Lovin  said,  'No,  I  reckon  not,  surely; 
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let's  have  no  fuss  at  all';  Lovin  went  to  raise  up,  my  sister 
threw  his  hands  off  so  as  to  get  out  of  his  lap,  and  I  grabbed 
her  and  threw  her  across  the  fire-place;  by  that  time  defend- 
ant said,  *I)amn  you,  Lovin,  you  have  got  to  die';  Lovin 
was  begging  for  j)eace;  they  rose  up,  were  wound  up 
together;  when  defendant  told  Lovin  he  had  to  die  he 
jerked  his  pistol  out  and  dropped  his  hand  by  his  side;  my 
husband  grabbed  defendant's  pistol ;  brother  Billy  grabbed 
Lovin's  and  begged  them  to  give  up  their  pistols:  Loviu 
said  he  wouM  give  his  up;  defendant  said  he  would  not  do 
it;  Justice  and  Billy  let  loose  the  |)istols  and  turned  around 
and  stepped  back  a  step;  defendant  and  Lovin  began  shov- 
ing each  other  again;  defendant  fell  througli  the  floor  with 
his  left  foot  and  his  pistol  went  off,  etc. ;  then  Lovin  shot  at 
him  ;  defendant  jerked  his  hand  back  and  the  ball  went  in 
the  logs;  then  defendant  shot  Lovin  in  the  stomach ;  Lovin 
started  backwanls  and  defendant  shot  again — ball  passed 
over  my  shoulder;  Loviu  stepped  back  and  shot  at  defend- 
ant  again;  defendant  went  to  the  bed  squatte<l  down  and 
pointed  his  pistol  towards  the  door  at  my  breast;  Lovin 
went  out  of  the  door  and  fell  flat  on  his  back  and  said,  'I 
am  dead';  defendant  told  me  to  shut  the  door  or  he  would 
kill  the  first  man  that  came  in  the  house;  I  shut  the  d(X)r: 
Lovin  was  shot  Saturday  night  about  10  o'clock  and  died  the 
following  Mondavabout  12:15 :  defendant  called  mvsisterhis 
Georgia  gal;  I  and  my  sister  washed  I^ovin's  clothes;  they 
w^ere  bloo<ly  and  black — three  holes  shot  through  his  shirt; 
just  as  defendant's  left  foot  went  through  the  floor  he  shot: 
defendant  asked  me  after  tlie  shooting  what  T  would  swear; 
I  told  him  I  would  swear  the  truth ;  he  drew  his  pistol  on 
me;  my  husband  told  him  not  to  do  that:  he  stepped  back 
and  Siiid,  *  Brother,  I  ain't"  going  to  hurt  her.'"  Upon 
cross-examination  witness  stated  that  *'when  Lovin  got  up 
from   his  chair  he  was  near  the  wall;  Edwards  walked 
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around  and  when  Lovin  turned  they  were  near  together 
and  facing  each  other,  when  they  clinched ;  as  the  defend- 
ant stepped  through  the  floor  his  left  hand  went  down,  his 
right  hand  went  up  and  his  pistol  fired ;  Lovin  then  fired 
immediately ;  after  this  I  saw  the  defendant's  pistol  fire — 
the  light  right  at  Lovin's  stomach ;  he  fired  this  shot  jjist 
as  he  jerked  his  foot  out  of  the  floor;  then  Lovin  fired  his 
second  shot ;  the  shots  were  almost  together — could  hardly 
tell  one  from  the  other;  Edwards  said  he  had  shot  Lovin  ; 
while  defendant  was  squatted  down  by  the  bed  Lovin  was 
snapping  his  pistol  at  him/'  Defendant's  counsel  proposed 
to  ask  the  witness  what  Lovin  said  to  her  about  the  shoot- 
ing, and  in  reply  to  question  by  Solicitor  witness  stated 
that  what  defendant  said  to  her  was  about  a  minute  after 
he  had  shot  Lovin  and  after  Lovin  had  fallen  out  of  the 
door  and  she  had  shut  the  door,  having  been  told  by 
the  defendant  to  shut  it.  Solicitor  objected.  Defendant 
insisted  it  was  comi)etent  as  a  part  of  the  res  gestae.  The 
objection  was  sustained.  (This  declaration  was  subse- 
quently admitted  from  another  witness,  the  State  having 
called  for  a  part  of  them).  '^Vfter  Lovin  shot  he  went  back- 
ward a  little,  and  out  of  the  door;  defendant  was  then 
behind  the  bed  ;  after  Lovin  got  out  of  the  door  I  heard  the 
pistol  snapping ;  that  is  the  time  of  conversation  with  the 
defendant,  when  I  told  defendant  I  would  swear  the  truth  ; 
he  said  that  was  right."  The  prisoner  proposed  to  ask  wit- 
ness if  a  little  after  the  shooting  defendant  did  not  say  he 
wanted  them  to  send  for  a  ])hy§ician,  and  that  he  had  the 
money  to  pay  for  it.  This  was  ottered  to  rebut  malice. 
Objection  sustained.  Proposition  to  ask  witness  if  defend- 
ant did  not  tell  her,  after  Lovin  was  shot  and  after  he  was 
out  of  the  door  and  before  defendant  had  seen  Lovin,  that 
the  first  shot  was  an  accident.  Objection  sustained.  The 
witness   then  proceeded,   and   stated   that  defendant   and 
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Lovin  l)otli  were  pretty  drunk;  when  defendant  got  off  of 
the  hed  he  had  his  pistol  by  his  side;  it  was  a  self-acting 
pistol ;  witness  did  not  notice  the  lock. 

James  Justice,  introduced  for  'the  State,  testified  substau- 
tially  the  siinie  as  above,  except  that  hc^  said  the  defendant 
an,d  Lovin  were  at  his  house  when  he  got  home,  and  that 
defendant  lay  down  on  the  bed  and  it  broke  through  with 
him,  and  he  asked  Lovin  to  help  him  fix  it  up,  which  he 
did  ;  they  sat  and  talked  awhile;  Lovin  went  and  sat  down 
near  the  fire  and  pulled  Theresa  (witness's  wife's  sister)  down 
in  his  lap.  She  tried  to  get  loose.  Defendant  was  then 
still  on  the  bed.  He  siit  there  a  minute;  got  up,  whisjK^riMl 
to  Billy  (iarrett  (witness'  wife's  brother)  and  they  went  out 
the  door.     *'  In  five  or  ten  minutes  I  went  out  to  where  thev 

• 

(defendant  and  Hilly)  were  sitting.  Heard  defendant  bring 
out  an  oath.  Said  *I  came  damn  near  killing  DeWitt  in 
there  awhile  ago.'  Don't  know  whether  I  asked  him  why 
or  not,  but  he  said  ^  I  told  him  to-day  as  we  were  coming 
along  that  if  he  cut  me  out  of  my  Georgia  gal  I  would  kill 
him,  and  you  see  how  he  is  doing,  don't  you?'  I  told  him 
not  to  do  it,  as  it  would  make  him  feel  awful  to  kill  a  man. 
He  said  he  knew  the  feeling,  had  shot  a  man  in  the  eleventh 
rib,  and  su})posed  he  was  in  hell ;  that  he  had  killed  another 
man  and  killed  his  wife.  He  asked  me  and  Billy  to  go 
in  the  house  and  arrest  Lovin  and  have  some  fua.  Wo 
told  him  no.  My  wife  asked  us  in  to  supper.  Defendant 
said  he  liked  Theresa  mighty  well,  and  Loving  was  cutting 
liim  out.  Theresa  was  sitting  in  Lovin's  lap  before  defend- 
ant went  out  and  was  sitting  in  his  lap  when  defendant 
came  l)ack  in  the  house.  Before  this  she  had  been  sitting 
on  the  bed  talking  to  defendant  a  minute  or  two  and  then 
left  him.     When  we  went  in  the  house  defendant  went  to 

the  bed  and  lav  down.     AVhen  defendant  told  Lovin  he 

1.  ♦ 

had  to  die  he  drew  his  pistol  by  his  side  and  stepped  a  step 
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or  two,  laid  his  hand  on  defendant  and  said  let's  have  peace 
and  none  of  this.  VEd.,  I  will  give  up  my  pistol  if  you 
will,  and  we  will  pass  it  off  as  fun.'  I  went  and  took  hold 
of  Edwards'  pistol  and  he  said  no,  he'd  be  God  damn  if  I  got 
it.  Billy  caught  hold  of  Lovin  as  I  took  hold  of  Edwards. 
I  then  turned  defendant  loose,  stepped  a  step  from  them 
and  turned  mv  head.  Heard  a  fuss,  turned  mv  head  and 
Siwv  defendant's  pistol  in  his  hand  go  off.  Light  of  it  went 
over  Lovin's  shoulder.  Lovin  dodged  his  head  and  jobbed 
his  pistol  in  defendant's  breast.  Defendant  knocked  it  off 
and  it  shot  in  tlie  side  of  the  house.  Then  defendant  pre- 
sented his  pistol  at  Lovin's  breast,  Lovin  knocked  it  down 
and  it  shot  him  in  the  stomach.  Lovin  stepped  back  towards 
the  door  two  or  three  steps  and  shot  at  defendant  again. 
Defendant  shot  again  and  it  went  over  my  wife's  head 
to  right  of  the  door.  Lovin  stepped  outdoors  and  fell. 
Defendant  squatted  by  side  of  the  bed,  presented  his  pistol. 
Lovin  fell,  said  he  was  dead.  I  stepped  to  him,  asked  him 
where  he  was  shot,  and  he  pulled  up  his  shirt  and  showed 
me.  It  was  about  one  and  a  half  inches  above  the  navel 
and  to  left  side.  It  was  not  over  a  minute  after  I  turned 
Edwards'  pistol  loose  until  first  shot  fired.  Billy  (larrett 
is  eighteen;  Theresa  Garrett  sixteen  years  old.  After  the 
shooting  defendant  tried  to  get  us  to  save  him.  Told  him 
I  would  swear  the  truth.  Upon  cross-examination  witness 
stated  that  PM wards  tried  to  get  us  to  swear  Lovin  fired  the 
first  shot.  Defendant  said  the  first  shot  was  an  accident, 
tluit  he  did  not  intend  to  shoot  at  Lovin;  said  he  shot 
Lovin  in  self-defence;  said  he  had  fifty  dollars,  to  send  for 
doctor.  Seemed  to  regret  it  very  much  after  the  shooting. 
Defendant  got  ott'  the  bed  and  came  to  Lovin  and  they  got 
in  the  scufHe.  I  thought  we  had  talked  them  out  of  it,  and 
turned  around  ;   heard  a  noise;    defendant  had  his  pistol 
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right  in  Loviu's  face ;  it  fired."     Rest  of  this  witness's  lesti- 
monv  substantially  same  as  his  wife's. 

Theresa  Garrett,  witness  for  State,  testified  substantially 
the  same  as  her  sister,  Louisa  Justice,  except  that  on  crossr 
examinatiou  she  said  **  Loviu  and  defendant  had  a  quart 
bottle  nearly  full  of  liquor  when  they  came  to  my  sister's, 
and  it  was  all  drunk  up  when  the  shooting  took  place.'' 

On  her  re-direct  examination  the  Solicitor  proposed  to 
ask  her  if  the  last  time  Edwards  came  up  to  Lovin,  when 
witness  was  sitting  in  Lovin's  lap,  Edwards  appeared  to  be 
mad  or  appeared  to  be  in  fun.  Objection;  overruled; 
exception.  Witnesss  answered  that  he  appeared  to  be  mad. 
Witness  was  further  allowed  to  testify,  under  the  objection 
of  the  defendant,  on  the  re-direct  examination,  as  follows: 
"Right  smart  little  after  the  shooting  the  defendant  kissed 
his  pistol  on  the  side  and  said  it  was  his  pet,  and  that  it 
was  the  third  man  he  had  shot;  that  he  had  killed  his 
wife  and  two  children."  Being  again  cross-examined,  she 
said  that  Justice  and  his  wife  and  Billy  Garrett  were  present 
at  this  conversation. 

Billv  Garrett,  witness  for  the  State,  testified  substautiaHv 
to  the  same  facts  as  Louisa  and  James  Justice,  except  that 
when  defendant  shot  Lovin  he  aimed  at  his  l)reast,  and 
Lovin  knocked  it  down  and  it  hit  him  in  the  stomach;  defend- 
ant said  afterwards  he  aimed  to  hit  him  about  the  left  sujt 
l)ender  buckle.     And  further,  on  cross-examination,  when 

Justice  and  the   witness  turned   him  loose  thev  did  not 

»■ 

agree  to  stop;  they  did  not  say  they  would  or  they  would 
not ;  witness  thought  it  was  stopped.  And  further  testified, 
on  cross-examination  :  ''  Right  smart  while  after  the  shoot- 
ing the  defendant  said  he  would  give  fifty  dollars  for  a 
doctor;  '])oor  fellow,  I  hate  it;  I  shot  him  in  self-defence."' 
Defendant's  counsel  asked  the  Court,  in  writing,  to 
instruct  the  jury  as  follows:  *' That  if  the  jury  shall  find 
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from  the  testimony  that  the  prisoner  and  the  deceased  had 
stopped  the  first  difficulty,  and  that  after  the  witnesses 
James  Justice  and  William  Garrett  turned  around  to  go 
to  their  supper,  and  one  minute  or  one  and  a  half  minutes 
later  the  prisoner's  foot  fell  through  the  floor  and  his  pistol 
went  off  by  accident  and  that  the  deceased  then  began  to 
shoot  at  the  prisoner  and  the  prisoner  shot  to  save  his  life 
or  great  bodily  harm,  that  the  prisoner  would  not  be 
guilty." 

This  instruction  was  refused  by  the  Court,  except  as  it  is 
contiiined  in  the  charge  as  given.  (The  charge  of  the 
Court  is  not  material  to  an  understanding  of  the  opinion). 

There  was  a  verdict  of  not  guilty  of  murder,  but  guilty 
of  the  felonious  slaying  of  DeWitt  Lovin  ;  and  the  prisoner 
appealed  from  the  judgment  rendered. 

The  Attomiey  General^  for  the  State. 

Messrs.  W.  H.  Malone  and  /.  IF.  Cooper,  for  defendant. 

MacRak,  J. :  The  first  exception  was  to  the  refusal  of 
Iris  Honor  to  permit  the  declarations  of  the  prisoner,  made 
after  the  deceased  had  been  shot  and  had  gone  out  of  the 
house  and  the  door  was  shut,  to  be  given  in  evidence. 
Unless  the  declarations  form  a  part  of  the  transaction  they 
are  not  receivable  in  evidence.  What  the  prisoner  might 
have  said  during  the  struggle,  or  while  giving  the  blow,  or 
firing  the  pistol,  is  competent  to  be  considered  as  explana- 
tory of  the  act;  but  it  is  too  late  after  the  fact  has  been 
accomplished  to  make  the  explanation.  State  v.  Tilly,  3 
Ired.,424;  State  v.  Hildreth,9  Ired.,  440;  State  v.  Brandoii, 
8  Jones,  463. 

It  is  true  that  such  declarations  are  now  competent  by 
way  of  corroboration  of  the  prisoner's  evidence  if  he  has 
availed  himself  of  the  right  to  testify  as  a  witness  in  his 
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own  behalf,  but  in  any  otlier  view  the  hiw  is  unchanged. 
It  seeniy  in  this  case  that  the  State  having  at  a  later  period 
of  the  trial  offered  some  of  the  declarations  of  the  prisoner, 
as  a  matter  of  course  all  of  them  made  at  the  same  time 
were  given  in  evidence.  The  prisoner,  then,  has  had  the 
full  benefit  of  the  evidence  which  was  at  first  excluded  but 
afterwards  admitted.  This  will  ai)|)ly  also  to  the  second 
exception,  for  refusal  of  his  Honor  to  i)ermit  the  State's 
witness  Louisa  Justice  to  be  asked  upon  the  cross-examina- 
tion, *'If  a  little  after  the  shooting  defendant  did  not  say  he 
wanted  them  to  send  for  a  phvsician  and  he  had  the  monev 
to  ])ay  for  it,"  by  which  counsel  proposed  to  rebut  a  pre 
sumption  of  malice  arising  from  the  killing  with  a  deadly 
weapon.  But  we  do  not  mean  to  intimate  that  such  declara- 
tions, made  after  the  act,  would  have  been  competent  for 
the  purj)ose  indicated. 

The  Solicitor  was  permitted  to  ask  the  witness  Theresa 
Crarrett  if  the  last  time  Edwards  came  up  to  Loviu,  when 
witness  was  sitting  in  Lovin's  lap,  Edwards  appeared  t»» 
be  mad  or  appeared  to  be  in  fun;  the  reply  to  which  ques- 
tion was  that  he  appeared  to  be  mad.  We  can  see  no 
merit  in  this  exception.  If  the  question  had  been  what 
was  the  manner  of  the  prisoner  when  he  approached 
deceased,  there  would  probably  have  been  no  objection. 
We  presume  that  the  (juestion  was  put  in  a  simpler  form 
to  reach  the  comprehension  of  the  witness. 

There  was  also  an  objection  to  the  testimony  of  this  wit- 
ness as  to  the  remark  of  the  prisoner,  **  Right  smart  little 
after  the  shooting,"  which  probably  means  a  short  time 
thereafter;  that  he  kissed  his  pistol  and  said  it  was  his 
pet,  and  it  was  the  third  man  he  had  shot,  and  that  he 
had  killed  his  Avife  and  two  children.  But  no  exception 
was  taken  to  the  admission  of  this  testimonv. 


FEBRUARY  TERM,  1893.  911 


State  r.  Edwards. 


The  prayer  for  special  instructions  offered  by  the  pris- 
oner's counsel  was  neither  warranted  bv  the  testimony  nor 
bv  the  law.  We  can  conceive  of  no  view  of  this  case  in 
the  light  of  the  evidence  in  which  the  homicide  would 
have  been  excusable.  Taking  all  the  testimony,  the  i)ris- 
oner  was  the  aggressor  and  the  deceased  gave  no  provoca- 
tion, but  rather  sought  to  avoid  the  conflict. 

While  the  prisoner  and  deceased  had  been  rough  in 
their  actions  towards  each  other,  both  of  them  unhai)pily 
being  under  the  influence  of  spirituous  licjuors,  there  is  no 
evidence  of  any  bad  blood  between  tliem  until  the  i)risoner 
seemed  to  take  offense  at  the  fjimiliaritv  of  deceased  with 
the  young  woman.  The  declarations  of  the  prisoner  to 
William  Garrett,  when  they  went  out  together,  and  all  of  his 
acts  upon  his  return  into  the  house  up  to  the  moment  of 
the  final  catastrophe,  went  far  to  evince  a  deadly  purpose. 
The  acts  of  the  deceased  showed  a  disposition  from  the  first 
to  avoid  any  difficulty.  We  think  his  Honor  exercised  all 
the  humanity  of  the  law  when  he  presented  the  case  to  the 
jury  in  such  a  light  as  to  enable  them  to  reduce  the  grade 
of  the  crime  from  murder  to  manslaughter. 

The  careless  or  reckless  handling  of  the  pistol  by  the 
prisoner,  if,  under  the  circumstances  detailed,  it  had  gone 
off  bv  accident  and  killed  deceased,  would  have  taken 
awav  all  excuse,  and   if  it  had   not  shown   *'  a  heart  so 

ft  ' 

fatally  bent  on  mischief'^  as  to  supply  malice,  was  at  any 
event  such  gross  carelessness  as  to  have  made  the  killing 
felonious,  though  wanting  in  express  malice. 

Under  the  circumstances  as  detailed   bv  the  witnesses 

ft 

there  was  no  retreating,  no  evident  change  of  purpose  and 
effort  to  avoid  a  conflict  and  notice  to  deceased  of  such 
change  after  the  prisoner  had  approached  deceas(»d  and 
expressed  his  intention  to  kill   him,  as  would  enable  the 
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jury  in  aiij'  view  of  the  case  to  have  reached  the  conclu- 
siou  that  the  killing  was  done  in  self-defence. 

There  were  no  exceptions  to  the  charge  as  given,  as  there 
could  not  have  been  on  the  part  of  the  prisoner  M'ith  tlie 
least  show  of  merit. 

We  concliKle,  upon  examination  of  the  record  and  the 
case,  that  there  is  no  ground  for  the  motion  in  arrest  of 
judgment,  nothing  having  been  suggested  to  us  to  that 
effect,  and  that  perhaps  it  is  fortunat<j  for  the  prisoner  that 
this  Court  finds  no  error  of  which  he  can  complain,  and 
that  he  is  not  to  be  put  on  his  trial  again. 
.   No  Error.  Affirmed. 
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PORTRAIT  OF  C^II1P]F  JUSTICE  PEARSON, 


Presented  to  the  Sitreme  Coirt  on  Wednesday,  March  Iotii,  189.*]. 


Attorney  General  Osbornk,  arldressing  the  Court,  said: 
May  it  please  your  Honors,  complying  with  a  request 
tluit  I  could  not  refuse,  feeling  grateful  for  a  selection  which 
is  indeed  an  honor  to  me,  at  the  same  time  distrustful  of 
m\'  ability  to  perform  the  delicate  task  in  a  befitting  man- 
ner, I  am  before  you  to-day  in  behalf  of  his  family  to  pre- 
sent the  portrait  of  Chief  Justice  Pearson  to  this  Court. 

His  life  is  a  part  of  the  history  of  our  State,  known  and 
read  of  all  men.  Nothing  that  could  now  be  said  could 
add  to  his  fame  as  a  lawyer,  his  reputation  as  a  man  and  a 
patriot.  Not  intending,  therefore,  to  utter  anything  origi- 
nal, nor  to  unfold  any  novelties  concerning  him,  there  are 
still  some  things  whicli  I  wish  to  say,  as  the  representative 
of  his  students,  who  loved  him,  and  to  whom  that  fame 
and  reputation  are  and  always  shall  be  dear.  That  he  was 
great  and  held  high  honors  amongst  his  people  as  a  fitting 
reward  of  that  greatness  is  admitted  by  all;  but  that  he 
was  a  kind  father,  a  tender  husband,  a  faithful  friend,  the 
possessor  of  quiet  virtues,  hidden  from  the  ga/e  of  the 
world,  those  alone  know  who  kmnv  him  as  we  knew  him; 
and  thus  knowing  him,  of  course  I  could  speak  only  words 
of  gratitude  and  praise  concerning  him  ;  no  undeserved 
praise,  however,  for  I  could  do  no  greater  wrong  to  his  mem- 
ory and  to  his  living  friends,  nor  more  poorly  represent  the 
dead  than  to  exaggerate  his  virtues  or  conceal  his  faults. 
58— Vol.  112 
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It  is  said  tliat  wlieii  Oliver  Cromwell  sat  for  his  portrait, 
and  the  artist  proposed  to  omit  the  wart  from  his  face,  he 
repli(Hl :  *•  Paint  me  as  I  am;  let  posterity  see  me  as  I  was 
and  not  as  thou  wouldst  have  me  to  l)e."  That  was  a 
grand  reply.  If  Chief  Justice  Pkaksox  were  beside  mo 
to-day,  he  would  command  me  to  paint  him  a.s  he  was,  anJ 
if  not  that,  as  he  seemed  to  be,  for  no  man  ever  lived  on 
this  earth  that  was  nearer  exactly  just  what  he  seemed  than 
was  the  Chief  Justice.  lie  loved  the  truth  for  its  own  sake; 
it  was  to  him  the  one  thing  beautiful;  he  despised  all  orna- 
mentation and  gloss,  but  show  him  a  genuine  emotion  or 
a  true  thought,  he  worshiped  it.  Place  him  in  contact 
with  a  true  man,  recognizing  a  kindred  s])irit,  he  loved  him. 
He  wouM  not  deceive  others;  analyzing  his  own  motives, 
he  could  not  deceive  himself.  lie  builded  his  life  on  this 
l)rincii)le,  for  he  knew  that  the  love  of  truth  was  the  '*oak 
around  which  all  other  virtues  cling;  that  without  it  they 
fall  and  wither,  and  die  in  weeds  and  dust." 

This  plain  and  simple  man,  thus  discarding  the  false  ami 
clinging  to  the  genuine,  carried  his  principles  so  far  into 
social  life  that  he  neglected  all  conventionalities,  discardeil 
all  mannerism,  and  sometimes  seemed  to  be  even  blunt  and 
rude  to  his  friends,  but  beneath  that  rough  exterior,  that 
seeming  bluntness  and  rudeness,  there  beat  a  heart  warm, 
tender  and  mMierous,  keenlv  alive  to  all  human  sufferinsr. 
res[)onsi  ve  to  every  lofty  thought  and  manly  desire.     Rather 
than  i)retend  to  virtues  which  he  did  not  possess  he  con- 
ceal(Ml  those  that  were  his  own  and  left  his  faults  hare  and 
open  to  tlie  gaze  of  all;   thus  he  was  generous,  and  the 
world  knew  it  not,  for  he  was  one  of  those  who  <lid  hi^ 
alms  in  secret.     He  was  not  prodigal  of  his  substance,  for 
all  that  he  had  he  had  earned  in  the  sweat  of  his  face.   He 
had  learned   the  value  of  money  in  a  hard  schocd.    That 
scliool  wa-  poverty;  not  the  *' chill  penury  which  rei)resses 
n()l)le  raee  and  freezes  the  genial  currents  of  tlie  soul"  hut 
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the  j)overty  which  is  the  strongest  incentive  to  tireless 
exertion  ;  that  poverty  whicli  has  really  been  the  foundation 
of  the  careers  of  a  Clay,  of  a  Wehster,  of  an  Andrew  Jack- 
son, and  nearly  all  the  great  ones  of  this  re})u:)lic.  Judge 
Peausox  was  poor  like  these,  and  having  like  tlieni  deter- 
mined to  succeed  bv  his  own  exertions,  h^^  did  succed. 
Assisted  in  earlv  life  bv  the  wnrrositv  of  a  distin<»uished 
brother,  he  could  not  forget  the  kindness,  and  he  showed 
Iiis  ai)preciation  of  it  by  assisting  all  otiiers  who  strug- 
gled as  he  had  struggled.  He  willingly  helped  any  one 
who  was  thus  battling  with  adverse  fortune  to  begin  an 
honorable  career.  He  never  turned  a  student  from  his 
door  for  lack  of  means.  He  invited  all  such  to  come  to 
him.  He  trusted  to  their  honor  and  abilitv  to  pav  him  in 
the  future;  if  that  failed,  he  <iuietly  endured  the  loss. 
This  was  his  habitual  charity,  but  he  gave  to  otluM-s  of  his 
accumulated  fortune.  Pursuing  such  a  course  as  this,  he 
won  the  heart  of  everv  voung  man  with  whom  he  was 
thrown  in  contact,  and  as  much  bv  these  unselfish  acts  as 

'  ft 

by  the  teachings  of  a  j)Owerful  intellect  he  gained  through 
liis  students  such  an  influence  as  has  never  been  exercised 
before  or  since  bv  anv  Judge  over  the  l^ench  and  bar  of 
this  State.     For  vear  bv  vear,  for  over  fortv  vears,  there 

ft  ft  •  '  c  t  ' 

went  forth  from  his  home  at  Mocksville,  and  afterwards 
from  the  quiet  shades  of  Richmond  Hill,  a  small  body  of 
men,  thoroughlv  instructed  in  thelawbv  the  finest  teadier  in 
the  State,  prepared  to  take  their  stand  in  the  front  ranks  of 
the  profession  which,  for  a  long  time,  has  controlled  its 
destinies;  some  to  fill  the  j)Osition  of  (lovernor,  others  to 
sit  upon  the  Superior  Court  })ench,  and,  in  the  person  of 
one  of  your  Honors,  to  adorn  the  Supreme  Court.  And 
wlien  Judge  Pkaksox's  hcmr  of  trial  came,  as  come  it  must 
to  every  man  of  prominent  jKjsition  and  positive  convic- 
tions in  stirring  times,  these  *men,  well  knowing  the  purity 
of  his  character,  his  great  ability,  and  having  an  abiding 
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faith  in  his  love  for  his  native  State,  which  with  him  was 
a  passion,  rallied  as  one  man  to  sustain  and  defend  him. 
His  life  up  to  that  time  had  been  singularly  successful,  not 
only  in  attaining  high  position,  but  also  in  inspiring  confi- 
dence in  his  fellow-men. 

Born  in  the  year  IHO"),  in  the  town  of  Mocksville;  grad- 
uating at  Chapel  Hill  at  the  age  of  eighteen  with  the  high- 
est honors  of  his  class;  receiving  his  license  at  twenty-one; 
elected  to  the  Legislature  for  four  successive  years;  placed 
upon  the  Superior  Court  bench  at  thirty-one ;  promoted  to 
the  Supreme  Court  at  forty-one ;  elected  by  his  Associates 
Chief  Justice  at  fifty-three  and  holding  that  position  until 
the  year  18(>8,  when,  as  the  nominee  of  both  political  par- 
ties, he  was  again  re-elected, — .surely  in  the  presence  of 
such  a  record  I  am  justified  in  saying  that  no  man  in  our 
State  ever  held  higher  positions  in  quicker  succession,  nor 
more  largely  inspired  the  confidence  of  his  fellow-mcii. 

Far  be  it  from  me  to  refer  to  those  days  for  the  juirpuso 
of  stirring  up  the  ashes  of  old   political  fire.     For  over 
fourteen  years  the  dust  has  lain  upon  his  coftin.     I  believe 
that  all  i)olitical  animosity  lies  buried  beneath  that  dust. 
In  the  grave  should  all   passions  and   prejudice  born  of 
conflict    lie  buried.     "Justice  should   hold  the  scales  in 
which  the  acts  of  the  dead  are  weighed,"  but  the  time  has 
come  when  we  can  pass  upon  the  motives  which  inspirin] 
the  great  Chief  Justice  in  his  decision  in  the  famous  hnhtaif 
corpus  case.     Here,  before  your  Honors  in  this  the  highest 
Court  of  the  State,  where  you  daily  mete  out  justit*e  to  the 
living,  I  claim  this  measure  of  ju.stice  for  the  dead,  that 
the  judgment  rendered  in  our  political  haste  should  1^ 
reversed,  and  that  hereafter   men  in   passing   upon  the 
motives  which  inspired  Judge  Pearson  in  Ex-parte  Moore 
shall  find  that  they  are  the  same  which  guided  him  iuji 
long  line  of  able  decisions  universally  acquiesced  in  hy  the 
profession — love  of  justice  and  of  truth.     Judge  Pearson 
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himself  cared  not  for  difference  of  opinion  as  to  the  Uiw, 
but  that  those  whom  he  respected  should  for  one  moment 
doubt  the  sincerity  of  his  convictions  or  question  the  dis- 
interestedness of  his  conduct  was  indeed  to  his  proud  and 
sensitive  heart  a  deep  and  serious  wound.  How  he  bore 
that  wound — how  he  endeavored  to  parry  the  thrusts  and 
stabs  of  his  political  foes — have  been  described  by  those 
who  knew  him  in  those  davs  better  than  I  and  were  far 
abler  to  describe  them.  One  friend  has  said  that  he  com- 
plained bitterly  of  the  injustice  done  him ;  another  that  he 
suffered  as  the  martyr  suffers — crying  aloud  when  pain  was 
past  endurance.  As  for  me,  I  saw  none  of  this,  though  I 
knew  him  but  a  short  time  after  the  exciting  scenes  to 
which  I  refer.  There  was  no  murmur  then.  He  was  as 
silent  then  as  his  portrait  is  silent  now.  He  presented  to 
my  mind  the  aspect  of  some  moral  hero  who,  conscious  of 
the  rectitude  of  his  own  intentions,  had  elevated  himself 
to  a  position  of  independence  upon  that  consciousness, 
looked  down  upon  his  detractors,  and,  exj)ecting  no  justice 
from  his  contemporaries,  placed  his  vindication  upon  his 
exposition  of  the  law  and  confidently  expected  a  complete 
triumph  in  the  judgment  of  posterity.  Surely  that  appeal 
will  not  be  in  vain,  for  none  dare  willingly  to  appear  before 
that  bar  who  have  not  done,  written  or  said  something 
worthy  to  be  remembered.  The  forgotten  are  not  there, 
the  base  fear  to  come.  Judge  Pkarson,  fired  by  an  honor- 
able ambition  that  burnt  as  fiercelv  in  his  heart  as  it  ever 
burned  in  the  heart  of  a  CVesar  or  Napoleon,  wTote  to  con- 
quer distant  thought.  He  wrote  his  decisions,  not  for  his 
ow^n  day,  **  nor  for  an  age,  but  for  all  time"  ;  and  when  the 
recollection  of  the  Kirk  war  shall  have  passed  away,  when 
persecutors  and  persecuted  are  alike  forgotten,  men,  in 
reading  that  splendid  biography  written  by  his  own  hand 
in  the  pages  of  our  Supreme  Court,  will  gladly  admit 
that  he  was  a  great  Judge  and  upright  man.     As  was  said 
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of  another,  '"For,  hi;^li  above  all  his  marvelous  intellectual 
gifts,  h?von(l  all  the  positions  that  he  held,  the  ermine 
tiiat  he  wore,  rises  his  inte<^rity  like  some  grand  old  mount- 
ain peak — there  it  stands,  firm  as  the  earth  beneath  and 
pure  as  the  stars  above." 

North  Carolina  has  indeed  produced  great  statesmen,  like 
her  Badger,  orators  like  her  Miller,  but  their  fame  is  unsub- 
stantial an<l  traditional,  in  that  thev  have  left  behind  them 
but  littl(»  written  record  of  their  greatness.  Thev  entru.^tetl 
their  best  thought  to  the  evanescent  spoken  word.  She 
must  depend  for  her  intellectual  eminence  upon  her  great 
jurists,  her  KrrFixsand  her  Pkaksons,  and  these  two — the 
one,  by  common  consent,  her  great  ex[)ounder  of  equity, 
the  other  the  grandest  common  law  lawyer  of  the  land — 
have  sustained  her  prominence  not  only  among  her  sister 
States,  but  carrie<l  it  across  the  sea  and  tirmlv  fixed  it  in 
the  birtliplace  of  English  law.  It  is  im[)ossible  to  think 
of  either  one  of  these  great  Judges  without  thinking  of  his 
great  rival.  The  diffenMice  between  their  intellects  has 
been  best  dc^scribed  bv  Justice  Kkade:  ''If  Rri-Fix  had 
more  scope,  Pkahsox  had  more  point;  if  Hiffin  had  more 
learning,  Pkahsox  had  more  accuracy ;  if  Ri'FFJn  was  larger, 
Pkausox  was  finer;  both  were  great." 

Permit  me  to  add  one  more  word  to  this  distinction :  Peak- 
sox  was  more  original ;  and  it  was  well  for  this  State  that  he 
did  possess  originality,  for  the  lines  of  his  life  fell  in  the  days 
when  a  great  revolution  swept  over  this  countrv,  sweejmig 
away  all  ancient  landmarks.  New  principles  were  estal>- 
lished  upon  the  Held  of  battle,  an  ohl  Constitution  was  al.K)l- 
ished,  a  new  one  erected  uj)on  its  ruins.  Reconstruction  laws 
were  passed,  statutes  enacted  in  pursuance  thereof,  h 
became  his  duty  to  expound  and  apply  all  these  new  law?, 
lie  could  not  dei)end  u|)on  precedent,  for  there  was  no 
precedent  to  guide  him  in  this  darkness.  lie  had  to  blaze 
a  new  road  through  an  unbroken  forest,  where  the  footstep 
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of  a  mail  had  never  trocl.  Hiieli  an  exigency  re([uire(l  more 
than  a  mere  ease  lawyer,  than  an  index  to  decisions,  a 
follower  of  the  opinions  of  others.  The  times  demanded 
a  lawyer  profound  and  original,  and  such  a  man  was  Pear- 
sox.  He  knew^  all  the  great  autliorities  that  set  in  motion 
and  directed  the  currents  of  legal  thought.  In  the  words 
of  another,  **  He  traced  these  currents  back  to  their  fountain- 
head  to  ascertain  the  reason  of  the  law,  and  ran  them  for- 
ward to  their  logical  conclusion,  making  them  by  their 
expansiveness  and  flexibility  to  cover  and  protect  every 
possible  phase  and  condition  of  human  affairs." 

Not  only  did  he  display  his  originality  driven  by  the 
necessity  of  the  times,  but  he  did  it  from  his  own  habit  of 
thought.  He  did  not  walk  in  the  same  intellectual  ways  as 
other  men.  He  could  not  bend  his  mind  in  humble  idola- 
try to  the  past,  and  so  he  reversed  time-honored  decisions, 
more  so  than  any  Judge  of  our  State.  As  has  been  well 
.said,  it  is  a  marvelous  testimony  to  the  strength  of  his 
intellect  that  the  greatest  lawyei's  acknowledged  the  wisdom 
of  his  judicial  departures. 

The  distinguishing  feature  of  his  style  was  its  clearness. 
There  was  no  obscurity  about  his  ideas,  and  consecjuently 
none  in  their  expression.  After  he  had  once  sent  forth  his 
opinion  to  the  world  there  was  no  mistaking  its  meaning. 
Explanation  was  useless,  modification  was  impossible,  for  if 
YOU  modified  it  you  reversed  it.  If  he  was  wrong,  there 
was  no  escape  from  his  error,  except  by  positive,  unetjuivo- 
cal  retraction.  No  flowers  adorned  the  river  of  his  thought. 
In  a  strong,  clear  current  it  surmounted  every  obstacle 
and  rushed  to  a  conclusion.  Indeed,  his  writings  abound 
with  a  wealth  of  homely  illustrations  that  can  scarcely  be 
called  ornamental,  but,  in  the  language  of  a  great  preaclier 
of  the  present  day,  they  served  his  puri)ose,  for  they  jllts- 
TK.ATKi),  I  do  not  say  he  alwavs  wrote  well,  nor  in  a  man- 
ner  worthy  of  himself,  but  he  has  written  some  things  that 
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we  cannot  permit  to  die,  that  will  live  as  long  as  the  Eng- 
lish language  lives  and  is  used  to  convey  legal  thought. 

If  time  does  not  fail  me,  one  more  w^ord  I  wish  to  add 
concerning  that  intuitive  {)erception  with  wliich  he  looke<l 
through  a  vast  mass  of  irrelevant  matter,  long  files  of 
pleading,  to  the  point  in  the  case  more  quickly  even  than 
those  who  had  made  the  matter  a  subject  of  intense  study; 
of  his  method  of  expounding  the  law  to  his  students,  how 
his  object  seemed  to  be  to  teach  the  pupil  to  think  for  him- 
self, and  not  to  overload  his  memory.  In  so  expounding 
the  law  he  did  not  seem  to  be  producing,  but,  as  was  said 
of  another,  to  be  remembering,  to  be  recalling  from  the  vast 
store-house  of  hisadmirably  constructed!  and  capacious  mem- 
ory thoughts  that  had  lain  there  in  their  proper  receptacle 
for  vears,  ready  to  be  used  as  occasion  demanded.  Thus 
we  did  not  see  '*his  opinion  in  the  making,  but  it  came 
forth  all  cut  and  nicely  shapen  and  fitted  for  its  proj)er 
position,  as  the  pillars  of  that  temple  where  the  sound  of 
the  saw  and  the  hammer  was  not  heard." 

This  is  indeed  but  a  feeble  picture  of  the  mental  attri- 
butes of  this  great  Judge,  but  the  portrait  I  present  cor- 
rectly represents  his  face  and  bust.     You  can  see  his  clean 
dark  complexion,  his  brown  hair,  his  small,  symmetrically 
shaped  head,  his  ])rominent  brow  and  slightly  Roman  nose, 
delicately  cut.     It  fails  only  where  all  portraits  must  fail: 
no  limner  can  make  the  human  eye  speak  from  the  canvas. 
Who  can  paint  that  window  through  which  the  soul  looks 
out  to  its  fellows?     The  crystal  and  its  color  are  there,  but 
gone  forever  is  the  light  behind.    And  his  eye  distinguished 
him  amongst   his  contemporaries  as  di<l  the  eyes  of  Johu 
Marshall  and  Aaron   Burr  as  they  looked  at  each  other 
across  the  bar  in  the  famous  trial  for  treason  in  Richmond. 
Indeed,  it  was  beautiful.     It  sparkled  as  the  star,  and  in 
every  ray  there  shone  the  light  of  a  splendid  intellect. 
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It  is  said  that  at  the  banquets  of  the  Athenians  and 
Romans  it  was  their  custom  to  bring  forth  the  images  of 
their  illustrious  dead  and  to  place  them  beside  the  living 
at  the  festal  board  in  order  that  the  virtues  of  the  past 
should  be  remembered  and  posterity  inspired  to  imitate 
them  by  this  continual  presence  of  the  dead.  It  maj'^  be 
in  obedience  to  such  a  custom  that  these  portraits  now 
adorn  these  walls.  I  know  not.  But  this  I  have  read, 
that  ''  fortunate  is  the  State  which  is  great  enough  to  recog- 
nize its  great,"  both  living  and  dead.  **  For  what  would 
this  world  be  without  its  memories  and  its  graves?  'Tis 
the  voiceless  only  that  speak  forever." 

Judge  Pearson  was  great,  and  his  State  recognizes  his 
greatness.  It  is  therefore  fitting  that  his  portrait  should 
hang  upon  these  walls  surrounded  by  his  illustrious  prede- 
cessors and  associates  and  look  down  ui)ou  your  Honors, 
his  successors,  silently  admonishing  you  of  the  l)revity  of 
human  life,  and  inspiring  you  with  the  durability  of  human 
fame. 

Chief  Justice  Shepherd,  responding  for  the  Court,  said : 
We  accept  with  much  gratification  the  portrait  of  the 
great  Chief  Justice  who  for  so  many  years  presided  over 
this  Court.  His  profound  knowledge  of  the  law  and  most 
remarkable  clearness  of  expression,  as  well  as  other  rare 
qualities  as  a  Judge,  are  so  universally  recognized  by  the 
profession  that  they  require  no  extended  comment  from  us 
on  the  present  interesting  occasion.  Fifteen  years  ago  the 
members  of  this  bar  assembled  for  the  purpose  of  doing 
honor  to  the  illustrious  dead,  and  their  resolutions  and 
eulogistic  addresses  have  been  incorporated  into  the  records 
of  the  Court.  These  tributes  of  respect,  together  with  his 
learned  and  luminous  opinions,  form  even  a  more  endur- 
ing testimonial  of  his  greatness  than  the  imposing  struct- 
ure which  his  devoted  students  have  erected  to  his  memorv. 
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Time,  which,  in  its  steady  and  unrelenting  progre.s.<, 
obscures  the  brilliancy  of  so  many  reputations,  only  serves 
as  a  background  to  bring  into  increasing  prominence  this 
distinguished  figure  in  the  judicial  history  of  North  Caro- 
lina. 

The  memory  of  departed  greatness  may  be  reviveil  by 
an  occasional  view  of  some  monumental  pile  which  affec- 
tion has  reared  over  the  hist  resting-place  of  all  that  is 
mortal,  but  to  few  has  been  vouchsafed  the  inestimable 
privilege  of  perpetuating  their  memory  by  works  which 
do  live  after  them,  (.-hief  Justice  Pearson  lives  in  his 
opinions.  Through  them  we  still  feel  the  i)ower  of  his  great 
intellect,  and  the  influence  of  his  deep  and  accurate  learn- 
ing. They  continue  to  shed  their  light  upon  our  jurispru- 
dence, and  are  pointed  to  with  pride  by  the  j>eople  of  our 
State.  These,  as  well  as  the  great  example  he  has  set  of 
wholly  devoting  himself  to  the  duties  of  his  high  position, 
will  long  preserve*  his  memory  in  the  minds  and  hearts  of 
his  professional  brethren. 

It  is  ordered  that  his  portrait  be  placed  in  a  suitable 
position  on  the  walls  of  this  chamber,  by  the  side  of  the 
other  great  Judges  with  whom  he  was  so  long  associated  in 
the  labors  of  this  Court. 


r 


INDEX. 


A B A X I)( )XM ENT— OF  C( )XTH ACT: 

The  acts  or  conduct  relied  u\k>i\  as  evidence  of  the  abandonment  of 
a  contnict  must  l)e  postive,  unequivocal  and  inconsistenent  with 
the  contract.     Tniflor  v.  Tatflor,  27. 

ABANDONMENT— OF  MINING  LEASE,  (>77. 

ACKNOWLEDUEMENT  OF  DEBT:    See  '*Ne\v  Promise." 

ACTION: 

For  Damages,  293,  701),  720,  74:i,  747,  75:),  7()J). 

For  Money  Had  and  Rt^ceived,  127. 

For  Penalty,  111. 

On  Note,  754. 

To  Redeem  Mortgage,  S42. 

ACTION  ON  NOTE  TENDER  SEAL: 

1.  Where  a  note  under  seal  was  executed  by  a  father  and  delivered 

to  his  daughter,  or  to  another  for  her,  and  in  an  accomjianying 
and  contemporaneous  pai)er  the  fact  appeared  that  the  payee  was 
his  daughter  and  that  the  note  was  intended  to  be  paid  out  of  his 
estate  after  his  death,  in  addition  to  her  distributive  share: 
//f/f/,  such  fact  was  not  sulticient  to  rebut  the  consideration 
im|>orted  by  the  seal,  and  and  although  the  bond  was  voluntary 
and  intended  as  a  gift,  the  seal  imi)orted  a  consideration  and 
rendered  it  enforceal)le.     Dtwkcr  v.  Whihon^  44. 

2.  A  deceased  father  had  executed  and  left  with  hisattornev  a  sealed 

note  payable  to  his  daughter,  with  a  contemporaneous  writing 
stating  that  the  notes  were  to  be  i)aid  out  of  his  estate  and  not 
to  be  reckoned  as  advancements.  The  administrator  defendant 
alleginglack  of  consideration,  undue  influence,  mental  incapacity, 
and  non-delivery,  and  that  the  note  and  contemporaneous  writ- 
ing constituted  an  executory  contract,  not  binding  on  deceased, 
in  favor  of  a  distri]>utee:  Ihld,  that  issues  as  to  mental  capacity, 
undue  influence  and  deliverv  were  sufticient.     Ihid. 

*{.  The  attorney  having  testiliect  as  to  the  ext»cution  of  the  note  and 
the  accompanying  paper,  it  was  proper  on  the  (piestion  of  deliv- 
ery to  ask  him  what  deceased  told  him  to  do  with  the  note, 
whether  to  hold  it  subject  to  his  order  or  to  deliver  it  to  the 
payee.     Ih'ul. 
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ACTION  TO  RKCOVER  DISTRIBrTIVE  SHARE: 

All  administrator  who,  through  mistake,  paid  a  distributive  share* 
of  an  estate  to  one  not  entitled  thereto,  and  took  a  refundini! 
ajm»ement  in  case  any  claim  should  come  apiinst  the  estate, 
is  alone  entitled  to  bring  an  action  for  the  recovery  of  such  .«uiii. 
Xonrood  v.  f/Xenl,  127. 

ACTION  BY  PRINCIPAL  OR  AGENT; 

An  action  may  be  brought  either  by  the  principal  or  agent  on  a  con- 
tnict  not  under  seal,  made  by  the  agent  in  hia  own  name  for  an 
undisclosed  jirincipal,  but  if  the  princii)al  sue  in  his  name  the 
defendant  will  be  entitled  to  be  placed  in  the  same  ix)sition  as  if 
the  agent  had  been  acting  for  himself.     Bnrham  v.  Bdh  131. 

ACTION  A(;AIN8T  PARTNERS: 

An  action  may  be  brought  by  a  creditor  of  a  partnership  against  any 
one,  or  several,  or  all  of  the  members,  although  the  assets  may 
ho  in  the  hands  of  a  receiver  and  insuthcient  to  pay  the  debts 
of  the  partnership.     Ilum^eiit  v.  Johnson,  253. 

ACTION  A(;AINST  a  PARTNERSHIP: 

In  an  action  against  a  partnership  for  the  proceeds  of  goods  sold  on 
consignment,  a  statement  of  account  i*endered  by  one  of  the 
partners  long  after  the  dissolution  of  the  copartnership,  showing 
the  indebtedness  of  the  firm,  not  to  plaintiff,  but  to  a  thini 
party  between  whom  and  j)laintitf  no  privity  is  shown,  is  not 
admissible  as  evidence  either  to  biml  the  defendants  or  to 
contradict  a  deposition  of  one  of  the  partners.  Drlnrk  v. 
McLnni,  S40. 

ACTION  FOR  SLANDER: 

An  action  by  a  husband  for  slander  of  his  wife,  the  Avife  not  bein«r 
a  party,  will  be  dismissed  where  the  complaint  alleges  nosi>ecial 
damage  to  the  husband.     Harper  v.  Pinkstou^  29'X 

ACTION  TO  SET  ASIDE  DEED,  412: 

Where  a  husband  purchased  land  with  his  wife's  sejwirate  estate, 
tiiking  deed  to  himself  with  her  consent  and  agreeing  to  convey 
to  her  at  her  recjuest,  and  did  so  convey  to  her  just  before  making 
a  general  assignment  for  benefit  of  creditors:  //</?/,  that  iu  an 
action  bv  creditors  to  set  aside  the  deed  it  was  immaterial  tji 
inquire  as  to  whether  the  intent  of  the  husband  in  making  the 
deed  to  his  wife  was  to  hinder  and  delay  his  civditors.  Bri-rtt 
V.  A'oyr/.s,  ()71. 
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ACTION  TO  ENFORCE  SUBCONTRACTOR'S  LIEN: 

1.  Where,  in  an  action  a^inst  the  owner  of  a  building  and  the  con- 

tractor by  a  subcontractor  to  enforce  his  lien,  the  contractor 
admits  his  liability  to  plaintiff,  and  the  owner  of  the  building 
does  not  resist  the  judjrment  adjudicating  the  lien  and  ordering 
its  enforcement,  the  defendant  contractor  has  no  right  to  object 
to  the  judgment  because  the  satisfaction  of  the  debt  which  he 
admits  he  owes  to  the  subcontractor  is  imposed  upon  his  co-de- 
fendant, the  owner  of  the  building.    Lumber  Co,  v.  Sfwfordy  ()55. 

2.  The  fact  that  a  subcontractor  sought  in  one  action  to  enforce  his 

lien  against  the  owner  of  the  building  without  joining  the  con- 
tractor cannot  estop  the  plaintiff  from  recovering  a  judgment 
against  the  contractor  in  another  action  in  which  the  latter  and 
the  owner  of  the  building  are  parties.     Ibid. 

ACTION  TO  RECOVER  LAND,  78;],  791: 

1.  Where,  in  an  action  to  recover  the  possession  of  land,  it  appeared 

that  C.,  intending,  but  not  disclosing  his  purpose,  to  act  as 
agent  for  his  minor  son,  C,  Jr.,  purchased  the  land  from  F.,  the 
defendant's  gmntor,  under  an  agreement  to  reconvey  the  land 
by  way  of  mortuage  to  secure  the  purchase-money,  and  F.,  sup- 
posing that  he  was  dealing  with  C,  executed  the  deed  to  him 
and  C.  caused  the  abbreviation  *Mr."  to  be  added  after  his  own 
name  and  had  the  deed  so  recorded,  at  the  same  time  executing 
notes  and  mortgage  in  his  own  name  to  F.,  to  secure  the  pur- 
chase-money: HeMy  that  a  conveyance  by  *'C.,  Jr.,"  or  his  heirs 
to  plaintiff,  who  had  knowledge  of  all  the  facts,  did  not  divest 
F.'s  title  to  the  lands.     Sainfer  v.  Xortliniiy  261 . 

2.  Mii:or  children  of  a  deceased  person  who  were  made  parties  to  a 

proceeding  for  the  sale  of  their  father's  land  to  pay  his  debts, 
and  failed  to  claim  homestead  rights  in  the  land,  cannot,  after 
coming  of  age,  nuiintiiin  an  action  against  the  grantees  of  an 
innocent  ])urchaser  under  a  decree  of  sale,  rendered  in  such  pro- 
ceedings, to  set  aside  the  sale  and  recover  possession  of  the  land 
on  the  ground  that  it  was  the  homestead  of  the  deceased,  and 
as  such  exempt  from  payment  of  his  debts  "durinjr  the  minority 
of  the  children,  or  any  one  of  them."     Dickens  v.  Long,  .'>11. 

.*>.  The  purchaser  at  an  execution  sale  under  a  judgment  rendered 
on  a  debt  contracted  i)rior  to  1H(>S  may  recover  the  land  free 
from  any  claim  of  the  widow  of  the  debtor,  but  sulycct  to  her 
dower.     lUue  v.  Scott,  IJ75. 

4.  In  an  action  to  recover  lan<l  and  to  set  aside  as  fraudulent  a  judg- 
ment under  which  it  had  been  sold  it  appeared  that  a  widow, 
the  mother  of  plaintiffs,  had  procured  an  cr-jxirtc  proceeding  to 
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•  hv  broujrbt  in  the  name  of  herself  and  children  for  the  sale  of  the 
land  in  which  she  had  dower  an<l  which  she  had  contracted  tojjell 
and  have  c()nveyed  by  pood  title  to  the  clefendant  or  one  under 
whom  the  latter  claimed.  The  i)roceedingK  were  not  conducteil  to 
a  decree  for  sale,  but  a  judjrment  for  court  costs  was  taken  therein 
a^inst  the  ]K»titionei*s,  and  the  land  was  sold  under  exeiMition 
issued  thereon,  and  defendant  became  a  i)urchaser  at  an  insijmifi- 
cant  price.  The  plaintiffs  (heirs  of  the  decedent)  testified  that 
they  were  not  cognizant  of  the  proceedings,  and  that  the  attorney 
who  conducted  the  same  for  their  mother  had  no  authority  to  tv\*- 
rcx^ent  them,  but  there  was  no  evidence  that  the  defendant  (the 
purchaser)  knew  that  the  attorney  had  no  such  authority:  //«/(/, 
that  the  facts  that  defendant  was  distinctly  connected!  with  the 
widow  ( mother  of  plaintifls)  and  occupied  the  lorun  as  a  renter  for 
two  years"  an<l  durin;z  the  time  when  the  tr-jxiiU'  ])etition  was  filed, 
an<l  that  before  she  purchased  at  the  execution  side  she  held  the 
land  under  and  had  jjossession  of  dee«ls  which  cr)ntained  recitals' 
showing  that  the  widow  had  no  authority  to  stdl  the  fee,  were  not 
evidence  from  which  the  jury  niijjht  infer  that  the<lefendanthad 
notice  of  the  fraudulent  puri»ose  and  chanicter  of  tlie  f.r-})ffrU 
|)roceedinp<  in  which  the  judjrment  for  costs,  under  which  she 
now  claims,  was  rendered.      Willie  inn  v.  Juinnnm,  424. 

o.  Where,  in  ejectment,  the  jury  found  that  *' plaintiff  did  advise  <»r 
induce  defendant  to  buy  the  land  before  he  purchasi-d  the 
same,"  such  findinj;  is  not  suliicient  to  create  an  estopjjcl  against 
plaintifl'  when  it  was  not  also  found  that  jdaintilf  knew  of  her 
title  when  s!ie  <rave  tlie  advice,  or  that  defendant  did  not  know 
of  pUiintifT's  title,  or  tliat    he  was   dc?c?ived  by  sur-h  advice. 

liifiiiojt  v.  Minfnty  524. 

(>.  A  finding  by  a  jury  that  defendant  in  ejectment  did  not  piirchas<* 
from  another  in  good  faith  and  without  knowledge  of  jdaintiff, 
is  not  inconsistent  with  another  finding  that  plaintiff  advised «»r 
induced  the  <lefendant  to  buy  tin*  land  before  he  laircliasi'd  it. 
Ihiff. 

7.  While  one  tenant  in  common  suing  a  trespasser  in  ejectment  and 
proving  title  to  an  undivided  inten^st  is  entitled  to  judgment  for 
the  i>ossession  of  the  whole  land,  if  the  evidence  estahlishin;: 
his  right  denumstrates  that  others  than  the  defendant  ludda.'^ 
co-tenants  the  other  undivided  interests  and  that  the  action 
inures  to  their  benefit,  yet,  when  the  defendant  is  a  co-tenant, 
tlu'  ])laintifr  should  have  judgment  only  for  the  rtH'overy  of  the 
interest  to  which  he  shows  title.     i*W/r  v.  llnrhtt^  .■)4t). 

S.  In  an  action  to  recover  land  brought  by  one  who  purchased  at  a 
mortgage  sale  and  who,  the  defendant  claime<l»  was  a  iwrtnerof 
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the  mortgagee  and  knew  that  the  whole  amount  was  not  due,  as 
claimed  by  the  mortgagee,  a  reference  to  state  an  account  would 
not  be  proper  until  the  issues  as  to  the  partnership,  fxmnjiden  of 
the  purchaser  and- his  knowledge  of  the  state  of  account  between 
mortgagee  and  mortga;;or  could  be  determined.  McMil/nn  v. 
Buxhn^  oTS. 

S).  In  an  action  to  recover  land  V)y  the  purchaser  thereof  at  a  sale 
under  the  power  contained  in  a  mortgage  given  by  the  defend- 
ant, the  deed  executed  by  the  ujortgagee  reciting  the  sale  in  pur- 
suance of  the  power  is  prima  facie  evidence  that  all  the  terms  of 
the  power  and  all  requirements  as  to  notice  have  been  conn)lied 
with.     Lnmfonl  v.  Sjxuiks,  (>()S. 

10.  Where,  in  an  action  to  recover  land,  it  ai)peared  that  plaintiti^'s 

grantor  had  previously  conveyed  it  to  his  daughter,  nfemc  covert , 
who,  after  retaining  the  deed  for  a  year  without  having  it 
recorded,  returned  it  to  her  father  just  before  her  death  witli 
instructions  to  destroy  it,  which  he  did:  Hfhh  that  plaintiff  was 
not  entitled  to  recover  the  land  from  defendant^,  the  heirs  of  the 
daughter,  who  were  in  possession  under  the  ecjuitable  title 
acquired  from  her.     Milhr  v.  Churchy  ()2(). 

11.  Where,  in  an  action  to  recover  land,  a  record  of  proceedings  for 

the  sale  of  land  to  which  plaintiff"  was  a  party,  was  relied  upon 
as  an  estoppel  against  the  plaintiff,  and  there  was  nothing  in  the 
record  to  show  that  the  land  to  which  the  proceedings  related 
was  the  same  as  the  land  for  which  the  action  wiu^  brought: 
Hfffl^  that  such  record  cannot  be  aduiitted  as  an  estoppel  against 
the  plaintiff',     (farrixon  v.  Tinleij,  ()52. 

12.  In  an  action  for  the  recovery  of  land  i)hiintirts  claimed  title  as 

the  htnrs  and  devisees  of  two  tenants  in  common  who  originally 
owned  the  land;  the  claimant  of  the  interest  of  one  of  the  origi- 
nal tenants  submitted  to  nonsuit  upon  the  improper  exclusion 
of  a  will,  under  which  he  claimed,  as  evidence;  of  the  remain- 
ing plaintiff's,  heirs  of  the  other  original  tenant  in  conmion,  one 
was  a  minor,  the  other  two  adults;  defendant  claimed  ])y  a<l verse 
poss€*ssion  and  color  of  title  as  against  all  the  heirs  and  repre- 
sentatives of  both  the  original  tenants  in  common,  except  the 
infant  plaintiff';  in  deraigning  their  title  to  one-Iialf  j)laintiff"s 
testimony  showed  title  to  the  other  half  in  the  nonsuited  j)lain- 
tiff";  on  the  trial  the. Court  required  the  jury  to  lind  whether  tlie 
ilefendant  had  actjuired  title  against  either  the  adult  or  minor 
plaintiff's,  and  instructe<l  them  if  they  should  find  tliat  <lefend- 
ant  had  accjuired  title  against  neither  then  they  should  ffnd  that 
his  possession  of  the  whole  was  wrongful:  IhUl  (1),  that  such 
instruction  was  proper,  for  a  finding  that  the  defendant  had  not 
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acijiiired  title  by  hie  allejred  color,  as  against  any  of  the  heirn 
of  ono  of  the  original  tenants  in  common,  necessarily  ostablished 
that  his  iK^sst*»8ion  had  not  been  such  as  to  mature  his  title 
apiinst  the  heirs  or  devisees  of  the  other  original  tenant  in  com- 
mon; and  (2)  that  judj^ment  in  such  a  case  was  projMTly  given 
for  plaintiffs  for  title  to  one-half  and  for  recovery-  of  iiosi»ession 
of  the  whole  to  inure  to  benefit  of  the  owner  of  the  other  half. 
Mnofbj  V.  Johuma,  804. 

ACTIONS— COXSOLIDATION  OF,  (Joo. 

ADMINISTRATOR: 

1.  An  administrator  to  whom  a  promise  to  refund  was  made  by  one 

to  whom  he  erroneously  paid  a  distributive  share  of  an  estate, 
is  alone  entitled  to  bring  an  action  for  the  recovery  of  such  j»imj 
w)  paid.     XorinKul  v.  </  Xenl^  127. 

2.  In  proceedinjrs  by  an  administrator  for  leave  to  sell  land  to  make 

assets  to  pay  decedent's  debts,  the  heir  has  a  ri^ht  to  show  that 
judginenb^  taken  against  the  administrator  afler  the  commence- 
ment of  the  piYK^eedings  were  wrongfully  sufTerL'd  to  be  entered 
against  him.  In  such  case  it  seems  the  judgment  creditors 
ought  to  Ix?  made  parties.     TUlen  v.  Biren»,  .*W8. 

:j.  After  a  presum})tion  of  abandonment  or  settlement  of  a  claim 
against  an  administrator  has  arisen,  it  will  not  Ije  rebutted  ai^  to 
the  sureties  on  the  administrator's  bond  by  the  tiling  of  an 
account  by  the  administor  showing  a  balance  due  the  dis^trihu- 
tees.      Thompson  v.  XdfionXj  508. 

4.  Where  one  claims  i)ersonal  proi)erty  as  the  distributee  of  an  amtj'- 

tor,  an  action  to  recover  the  same  can  Ik*  maintained  only  by  the 
administrator  or  executor  of  the  deceasi'd.  Vanwr  v.  John»}"n, 
r>70. 

5.  W.  S.,  in  whom  a  legacy  had  vested,  died  without  issue  or  next 

of  kin,  except  his  father,  J.  S.,  who  died  subset] uently;  V.  wa?' 
appointed  administrator  of  both  and  in  both  cajiacities  ?xied  to 
recover  the  legacy:  //W/,  that  it  is  innnaterial  whether  jmljr- 
ment  was  rendered  in  favor  of  V.  as  administrator  of  the  father 
or  of  the  son,  as,  in  either  case,  he  is  lK)und  by  the  judgment. 

().  Where  there  are  conflicting  claimants  of  a  fund  in  the  hand?  of 
an  udmini.stratorand  he  resists  the  recovery  by  one  of  the  claim- 
ants for  whom  judgment  is  finally  given  in  an  action  to  n-ot^ver 
the  fund,  costs  should  not  be  awarded  against  the  administrator, 
pei-soiuiUy,  but  should  be  paid  out  of  the  fund  unless  the  Court 
should  adjudge  that  there  has  lx»en  mismanagement  or  l»ad  &ith 
in  his  defence  to  the  action.     Ihid. 
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7.  A  private  sale  of  a  chose  in  action  by  an  executor  or  administrator, 

if  made  in  good  faith,  is  valid.     Dickson  v.  Craicleijy  629. 

8.  A  sale  by  one  of  several  executors  will  i)ass  title  to  the  purchaser. 

Ibid. 

9.  Where  a  judgment  was  obtained  against  an  administrator  of  a 

decedent  and  his  surety  in  1869  on  a  cause  of  action  arising  and 
in  a  suit  commenced  before  the  adoption  of  the  Code  of  Civil 
Procedure,  the  judgment  being  (jnandu  as  to  the  administrator 
and  absolute  and  final  as  to  the  surety,  an  action  on  the  latter 
is  a  new  causa  litis  and  governed  by  the  statute  of  limitations 
as  prescribed  in  The  Code^  while  the  statute  of  presumi)tions 
under  the  prior  law  is  alone  applicable  to  the  action  on  the 
qnando  judgment  against  the  administrator.     Ibid. 

10.  Where  an  administrator  against  whom  a  judgment  qnando  was 

taken  in  1869,  in  an  action  begun  prior  to  the  Code  of  Civil  Pro- 
cedure, died  soon  thereafter  and  administration  de  bonis  mm  was 
not  taken  out  until  1886,  and  the  suit  was  brought  on  such  judg- 
ment in  1890:  Held^  that  no  presumption  of  payment  can  arise, 
inasmuch  as  in  computing  the  time  under  the  statute  the  period 
during  which  there  was  no  administration  must  be  excluded. 
Ibid, 

11.  An  administrator  cum  tesiamento  annc.vo  has  all  the  rights  and 

powers  and  is  subject  to  the  same  duties  as  if  he  liad  been  named 
as  executor.     Smathers  v.  Moody ^  791. 

ADMISSIONS  IN  PLEADINGS:    See  "Evidence." 

AFFIDAVIT: 

An  affidavit  to  obtain  an  appeal  in  forma  pauperis^  which  lacks  the 
statutory  requirement  of  an  averment  of  good  faith,  is  insuffi- 
cient and  unavailing.     State  v.  Rhodes^  856. 

AGENCY,  261: 

A  general  agent  of  a  cori>oration  may  delegate  to  another  authority 
to  buy  sui)plies  for  the  corponition.     Lutrell  v.  Martin,  59:?. 

AGREE^IENT,  Parol,  contemproraneous  with  note,  115. 

AGREEMENT  BETWEEN  COT^NSEL,  756: 

An  alleged  verbal  agreement  between  counsel,  if  denied,  will  be 
deemed  as  legally  non-existent,  on  the  hearing  of  an  ai)peal. 
Sondley  v.  AsheriUey  694. 

ALTERATION,  of  bond  and  mortgage  after  execution,  ;>70. 

ANCILLARY  PROCEEDIN(JS: 

Orders  in,  141. 

59— Vol.  112 
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Motions  in  ancillary  proceedinj^  may  be  heard  by  a  Judge  out  of 
Court  anywhere  within  the  di.strict  to  which  he  is  aj?signe(l 
Parker  v.  MePhnil,  502. 

APPEAL,  ;U8,  8:?S: 

1.  An  ap|)eal  from  an  order  of  commitment  of  a  fmrty  to  jail,  made 

in  an  ancillary  proceedinjr,  before  trial  of  the  main  action  will 
not  be  disjniinwd  as  premature.  Bmdfnj  Ftrtiiizer  Co.  v.  Tny- 
for,  141. 

2.  \n  appeal  from  a  motion  to  dismiss  an  action  if  premature  and 

will  not  1h»  entertiiintnl.  On  Huch  refusal  the  defendant  i^houM 
cause  an  exception  to  be  noted  and  proceed  to  answer  or  demur. 
M nihil  V.  CaiKtl  Co.,  109;  Joyiur  v.  Robert,  HI;  KfWtgfjx.  Monn- 
furtnrinf/  Co.,  191;  LnttrtU  v.  J/ar//«,  59:1 

.*{.  A  record  on  appeal  which  does  not  show  that  a  Superior  Court 
was  opened  and  hehl  at  all  in  the  county  from  which  the  apjical 
comes  is  fatally  defective.     High  v.  Railrodfi,  li^y. 

4.  Where,  after  an  ap{)eal  from  the  refusal  of  a  judgment  for  the 

restitution  of  jn^rsonal  property  the  ap]>ellant  has  come  into  the 
jH)sscssion  of  the  i)roiH*rty,  or  its  equivalent,  the  Supreme  Court 
will  not  hear  the  matter  merely  to  adjudicate  the  cost?,  but 
will  dismiss  the  appeal.     ANm^W/  v.  Camphell,  404. 

5.  The  statutory  requisites  as  to  apjx^als  cannot  W  disj>en8cd  with, 

except  with  the  assent  of  counsel  entered  in  the  nHX)rd  or  evi- 
denced by  a  writinjr.  Rule  I>9  of  Supreme  Court.  Soadk^  v. 
Aslwrillr,  (594. 

().  Where,  in  an  appeal,  there  is  neither  a  statement  of  case,  assi^- 
ment  of  error  nor  any  error  apparent  in  the  record,  the  judp- 

ment  below  will  Ik?  atfirmed.     Staff  v.  U7t//wj/rr,  .S9»5. 

APPEAL,  :Moti(m  to  Re-instate: 

1.  A  motion  to  re-instate  an  ai){Knd  dismissed  for  failure  to  print  the 

record  must  be  made  at  the  same  Term,  and  will  only  then  \ie 
allowed  for  ^od  cause  shown.     IHpkhi  v.  Green,  350. 

2.  A  motion  to  re-instate  an  api)eal  dismissed  for  failure  to  docket 

at  the  tirst  Term  of  this  Court  after  the  trial  below  is  fatally 
defective  where  it  dm^s  not  show  that  the  delav  was  without 
appellant's  laches.     Ibid. 

:{.  An  appeal  which  has  been  dismissed  for  failure  to  j)rint  the  nxonJ 
will  not  be  re-instated  on  motion  of  appellant  based  on  an  affi- 
davit that,  before  he  could  raise  the  money  to  i>rint,  the  ca«* 
was  reached  and  dismissed.     Turner  v.  Taie,  4o7. 

4.  Where  an  api)eal  has  Ix'en  dismissed  for  failure  to  print  thereconl 
a  motion  to  re-instate  will  not  l)e  allowed  on  the  ground  that 
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such  failure  was  caused  by  the  neglect  of  counsel,  for  the  nej?- 
lect  of  counsel  is  the  neglect  of  the  party  himself,  and  does  not 
excuse.     Xealx.  ImikI  Compani/y  841. 

APPEAL,  In   Forma  PanperU: 

1.  An  appeal  in  forma  pauperis  is  only  pennisnible  when  the  statu- 

tory requirements  have  been  complied  with.  State  v.  Jackson^ 
849. 

2.  Where  the  substance  only  of  the  attidavit   for  leave  to  appeal 

in  forma  pauperis  is  set  out  in  the  case  on  appeal  and  the  Court 
sees  that  it  is  insufficient,  the  appeal  will  be  dismissed  on 
motion  of  the  appellee,  not  as  a  matter  of  discretion  but  of 
right.     Ibid. 

3.  An  affidavit  to  obtain  an  appeal  in  forma  pauperis  which  lacks 

the  statutory  requirement  of  an  averment  of  good  faith  is  insuffi- 
cient and  unavailing.     State  v.  Rhode.%  856. 

APPEARANCE  BY  ATTORXEY: 

Parties  appearing  by  counsel,  though  the  latter' s  apj[x*arance  is 
unauthorized,  are  bound  by  the  adjudication  in  the  suit  if  the 
Court  has  jurisdiction  of  the  subject-matter.  Haoh'tt  v.  McMi}- 
laUf  513;   Williams  v.  Johnson y  424. 

APPEARANCE  (UNAITTHORIZED)   OF  ATTORNEY:    See  "Attor- 
neys AND  Solicitors." 

ARBITRATION: 

A  tenant  in  common  of  land  conveved  his  undivided  interest  therein 
to  a  cn^ditor  under  an  agreement  that  the  value  of  the  interest 
should  be  afterwards  ascertained  by  two  men,  one  to  be  selected 
by  each  party,  and  they  to  select  an  umpire  in  case  of  disagree- 
ment, and  the  difference  between  the  debt  and  the  value  of  the 
land  should  be  then  adjusted  l)etween  the  parties;  such  arbitra- 
tion was  not  had,  but  the  land  was  dividcnl  between  the  grantee 
and  the  other  tenants  in  common  bv  arbitrators  of  their  own 
selection,  who  placed  a  valuation  on  the  several  shares:  JTehiy  in 
an  action  by  the  debtor  against  his  creditor  for  the  difference 
between  the  debt  and  the  valuation  fixed  upon  the  land  by  the 
arbitrators,  the  rei)ort  of  the  arbitrators  as  to  the  resin^ctive 
shares  was  improi)erly  admitted,  such  arbitrators  not  having 
Ix^en  selected  according  to  the  agreement.     Ilnijes  v.  Forbes^  845. 

ARBITRATION  BOND: 

Where  a  surety  on  an  arbitration  bond  guaranted  in  a  certain  sum 
that  one  of  the  parties  to  the  arbitration  would  in  "all  respects 
fairly  and  fully  abide  by  the  award  to  be  made  by  the  arbitra- 
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tor":  Hddy  tliat  the  bond  was  not  pimply  a  guaranty  that  his 
principal  would  not  withdraw  from  the  arbitration,  but  an  obli- 
jration  to  see  that  the  award  should  be  in  all  respects  performed, 
the  liability  of  the  surety  being  limited  to  the  sum  named  in  the 
bond.     Pii^H  V.  (pitcher J  40o. 

AKRKST  AND  BAIL: 

A  motion  to  vacate  an  order  of  arrest  may  be  heard  by  a  Judge  out 
of  Court  anywhere  in  the  district  to  which  he  is  assigned. 
Parker  v.  McPhail,  502. 

ARRK^T  OF  JUDGMENT,  a>*. 

ASSAULT,  :J23. 

assp:ssmkxt  of  damages: 

For  land  taken  by  municipal  corporation,  747,  759,  709. 

ASSESSMENT  FOR  SPECL\L  BENEFITS: 

1 .  Where  an  act  creating  a  new  charter  for  a  city  provides  no  method 

of  levying  special  assessments  of  any  character,  either  for  past 
or  future  improvement's,  it  seems  that,  as  to  the  latter,  they 
must  be  made  under  the  general  law  (Thf  CwJe,  ?Ji803);  but  as 
the  new  charter,  after  declaring  that  all  existing  laws  in  conflict 
with  it  are  repealed,  provides  that  such  re])eal  shall  not  "affect 
any  act  done  or  right  accruing  or  accrued  or  established,  but  the 
same  shall  remain  in  full  force,  and  be  preserved  and  enforced 
and  enjoyed,"  etc.,  the  act  does  not  operate  to  repeal  the  old 
mode  of  a.'Jsessment  for  improvements  commenced  l)efore  the 
new  charter  to<3k  effect,  though  not  assessed  for  until  afterward?u 
(rrtritftboro  v.  McAdoo^  359. 

2.  The  power   to  levy  assessments   upon   owners  of  property  for 

special  and  peculiar  benefits  accruing  to  the  same  from  improve- 
ments is  not  inherent  in  a  public  corporation,  but  must  l»e 
directlv  conferred  bv  statute.     Ibid. 

8.  Where  a  statute  conferring  authority  on  a  municipal  corporation 
to  make  assessments  on  property  for  special  benefits  prescribes 
the  mode  in  which  that  power  shall  be  exen'ised,  that  mode 
must  be  strictly  pursued,  except  as  to  entirely  immaterial  mat- 
ters.    Ih'td. 

ASSETS  FOR  PAYMENT  OF  DEBTS: 

Where  a  wife  is  debtor  of  a  deceased  husband  whose  deed  to  her  to 
secure  the  debt  is  set  aside  as  fraudulent  the  land  will  be  decreed 
to  be  sold  and  (the  validity  of  her  debt  not  l>eing  attacked)  she 
will  be  entitled  to  share  in  the  proceeds  with  the  other  credit- 
ors.    X(ul(d  V.  Brlffoii,  188. 
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ASSETS,  Sale  of  land  for,  311. 

ASSKtNMENT  of  ERROR: 

An  appeal  from  an  adjudication  upon  an  ajjreed  state  of  facts  is  a 
sufficient  assignment  of  error  by  the  party  against  whom  the 
ruling  was  made,     (jreennhoro  v.  McAcloo,  3o9. 

ASSIGNMENT: 

Of  Bond  Unindorsed,  243. 
Of  Mortgage  (see  Mortgage). 
For  Benefit  of  Creditors,  278. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS: 

It  is  the  province  and  duty  of  the  Court  to  pass  on  the  qualifications 
of  an  a.ssignee  in  an  assignment  for  benefit  of  creditors,  l^em 
V.  Cohen,  278. 

ATTACHMENT: 

To  obtain  an  attachment  it  is  not  necessary  that  the  affidavit  shall 
state  that  the  defendant  "cannot,  after  due  diligence,  be  found 
within  this  State."  Such  averment  is  necessary,  however,  in  an 
affidavit  to  procure  publication  of  summons.  LutireU  v.  Martin, 
5J)3. 

ATTORNEY  IN  FACT: 

A  deed  of  an  attorney  in  fact,  duly  executed,  probated  and  recorded, 
is  sufficient  to  show  color  of  title,  though  the  power  of  attorney 
be  not  produced.     Sinith  v.  Allen,  223. 

ATTORNEYS  AND  SOLIC^ITORS: 

1.  Attorneys  and  Solicitors  are  officers  of  the  Courts,  expressly  em- 

powered to  represent  litigants,  and  parties  a])out  to  acquire  rights 
under  the  judgment  of  (\)urt8  are  not  bound  to  inquire  into  the 
authority  of  the  attorneys  who  i)rofeKs  to  re])i*esent  the  plaintiffs 
or  petitioners;  and  where  such  rights  have  been  acquired  by  one 
who  had  no  notice  of  the  lack  of  authority  on  the  part  of  an 
attorney  who  professed  to  rei)resent  the  owners  in  a  proceeding 
for  the  sale  of  land,  no  evidence  tending  to  disj>rove  the  exist- 
istence  of  such  authority  ought  to  be  ^^dmitted  to  overthrow  the 
rights  so  accpiired.      JVIIfinmH  v.  Johnnon,  424. 

2.  In  a  suit,  of  the  subject-matter  of  which  a  Court  has  jurisdiction, 

appearance  by  counsel  gives  jurisdiction  of  the  parties  thus 
appearing,  though  counsel  have  no  authority  to  appear,  and  an 
innocent  purchaser  under  a  judgment  rendered  therein  will  be 
protected.     Ifackrtt  v.  MrMifian,  513. 
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3.  Wlicre,  in  such  c*a8e,  imrties  estopiied  and  injured  by  the  adjudi- 
cation lose  projwrty  to  which  they  are  entitled,  they  may  main- 
tain an  action  for  damages  againnt  those  who  combined  to  pro- 
cure the  adjudication.  (Clark,  J.,  holds  that,  if  the  property 
of  which  the  parties  have  so  lx»en  deprived  is  in  e^e,  an  action 
may  be  maintained  by  them  for  its  si)ecific  recovery,  jirovided 
they  are  not  barred  by  the  statute  of  limitations  or  bj'an  estoppel 
arising  fn)m  a  judgment  in  a  suit  to  which  they  have  been  made 
parties  by  j)rocess  st»r\-ed  upon  them  or  by  apjK^arance  of  attor- 
ney actually  authorized  to  apin^ar  for  them).     Ibid. 

ATTHENTICATION  OF  RECORDS: 

1.  When  duly  certified  full  faith  and  credit  will  l>e  given  to  the 

records  of  a  sister  State  l)y  the  Courts  of  this  State,  resening. 
however,  the  right  to  determine  what  forms  and  ceremonies 
shall  1h'  essential  to  the  valid  transfer  of  title  to  land  lying  in 
the  borders  of  this  State.     Moody  v.  Johnaon,  798. 

2.  Neither  comity  nor  principle  precludes  the  Legislature  of  this 

State  from  prescribing  regulations  as  to  passing  iij)on  authenti- 
cated records  from  another  State  preliminar}'  to  riK'ording  them. 
Ibid. 

"BENEFITS  AND  DAMAlJES,"  assessment  for,  359,  759,  7(i9. 

BETTERMENl>i,  allowance  for,  227. 

BEST  EVIDENCE: 

The  rule  retjuiring  the  production  of  a  writing  itself  as  the  Viest 
evidence  does  not  apply  to  notices  of  sale  under  a  jwwer  in  a 
mortgagt^  the  j)osting  of  which  may  be  i)roved  by  j)arol  evi- 
dence.    McMillan  v.  lia.rley,  578. 

BY-STANDER,  unsworn  statement  of,  at  trial,  851. 

BILL  OF  DISCOVERY,  2^)3. 

BOND: 

Oflicial,  suit  on,  89,  MiS. 

To  secure  arbitrator's  award  (see  Arbitration  Bond). 

rxiXDORSEi):  , 

A  bond  is  non-negotiable  until  after  endorsement  and  an  a.««signee  of 
an  unindorsed  bond  takes  it  subject  to  any  e<]uities  or  other 
<lefences  existing  in  favor  of  the  maker  at  the  time  of  or  liefore 
notice  of  the  assignment.     Lo(in  Association  v.  Mrrriti,  24.'^. 

Alteration  of: 
Where  a  husban<l,  without  the  consent  or  knowledge  of  his  wife, 
altere<l  a  bond  executed   bv  them   by  "raising'*  the  amount 
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before  delivery  to  and  without  the  knowledge  of  the  oblij^ee : 
Ifeld^  that  the  l)ond  was  rendered  void  as  to  the  wife  by  8iich 
alteration.     Cheeky.  X(tU,  370. 

BrRDp:N  OF  PROOF: 

1.  Where,  in  an  action  by  a  purchaser  at  a  mortgage  sale  to  recover 

the  land  from  the  mortgagor  (the  mortgagt»e  being  joined  as 
party  i)laintiff )  the  Judge  presiding  at  the  trial  charged  the 
jury  that  the  burden  was  on  tiie  plaintiff  to  j)rove  everything 
fair  and  honest,  and  no  advantage  taken  of  defendants,  it  was 
not  error  to  refuse  to  charge  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  he  was  not  the  partner  or 
agent  of  the  mortgagee  when  he  bought  the  land.  McMiUan  v. 
Bajinj^  578. 

2.  Under  the  statute  (ch.  ',V^,  Acts  of  1887)  which  requires  that,  in 

actions  for  the  recovery  of  damages  resulting  from  the  negli- 
gence of  the  defendant,  contributory  negligence,  if  relied  upon 
as  a  defence,  shall  be  set  up  in  the  answer  and  proved  on  the 
trial,  there  can  be  no  presumption  of  contributory  negligence; 
therefore  it  was  error  in  the  Judge  to  charge  that  the  burden  of 
proof  was  upon  the  plaintiff  in  such  an  action  to  show  that 
she  was  not  herself  guilty  of  negligence,  though  the  defendant 
offered  no  testimony.     Jordan  v.  AHherlfh^  743. 

BURNT  RECORDS: 

1.  The  limitation  of  five  years,  prescribed  in  section  H7  of  llie  Oxie^ 

as  the  time  in  which  burnt  records  may  be  restored  after  destruc- 
tion, as  provided  in  section  .')9  of  The  Cmte,  api)lies  to  a  proceed- 
ing begun  in  188G  to  restore  the  record  of  a  will  destroyed  in 
187o,  notwithstanding  the  Act  of  189.3,  chapter  295,  which 
amends  section  67  by  alx>lishing  the  limitation.  Varner  v.  John- 
son ^  570. 

2.  The  statutory  method  of  establishing  the  contents  of  a  lost  or 

destroyed  record,  as  prerrcri!)ed  in  section  55  et  neq.  of  Th  <'o<h\ 
does  not  have  the  effect  to  exclude  parol  evidence  to  prove  sucli 
contents;  therefore  where,  in  an  action  to  recover  property 
allegtMl  to  have  been  disposed  of  by  a  will,  a  referee  found 
that  the  will  had  been  duly  probated  and  the  record  of  it  de- 
stroyed, and  tlmt  no  copies  were  extant,  but  refused  to  admit 
testimony  as  to  its  contents,  the  C^)urt  below  should,  on  the 
exce})tion  of  the  one  offering  such  evidence,  have  remanded  the 
case  to  the  referee  for.  his  findings  as  to  the  contents.     Ibid. 

CANCELLATION  OF  DEED,  suit  for,  128. 
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CAPE  FEAR  &  YADKIN  VALLEY  RAILWAY^  COMPANY: 

OffictTH,  einployeen,  etc.,  are  exempted  from  working  on  public  roacfc. 
SfitW  V.  Womhle,  862. 

CASE  ON  APPEAL,  756: 

1.  \Vhere,  in  the  case  on  api)oal,  there  in  not  a  sufficient  recital  of 

the  evidence  or  of  the  facts  admitted  or  proven  to  [X)int  the 
exceptions  or  to  enable  the  Court  to  ascertain  what  errorp  of  law 
arv  complained  of,  this  Court  will  affirm  the  jud<jment  l)elow. 
Fdiilk'iur  V.  Tho7Hj)ffoii,  4oo. 

2.  Where  the  report  of  a  referee,  which  was  set  aside  l)elowanda 

jury  trial  had,  is  sent  up  unnecessiirily  with  the  transcript  and 
no  inteUi«rible  case  on  apiK^al  is  filed,  this  Court  cannot  know 
that  the  evidence  reported  by  the  referee  is  identically  the  same 
as  was  produced  on  the  trial  before  the  jury,  or  that  the  .Fudge'? 
rulinjrs  were  on  the  same  state  of  facts,  and  could  it  do  so  this 
Court  will  not  wade  throuf?h  the  entire  evidence  to  ai?certain 
what  the  case  on  ap})eal  should  clearly  state.     Ibifi. 

:i.  Failure  to  settle  or  furnish  a  case  on  ap|)eal  is  not  ^rood  ground 
for  a  motion  to  dismiss,  but  for  a  motion  to  atfirm,  since  thePP 
nuiy  be  errors  on  the  face  of  the  record  which  the  Court  will 
inspect  of  its  own  motion,  and  which  may  entitle  the  appt^llant 
to  a  reversal.     IlamUUm  v.  Icnrd,  5S9. 

4.  No  formal  "case  on  appeal'*  is  required  on  an  apj»eal  from  an 

order  ^rantinp  an  injunction  until  the  hearing.     Ihid. 

5.  Thou^rh  the  failure  to  give  an  instruction  a.«?ked  for  in  writing i.*- 

deemed  excei)ted  to,  yet,  if  it  is  not  set  out  in  the  case  onaj)!^!!. 
it  will  be  deemed  to  have  been  waived  and  will  not  Ik?  passed  on 
bv  this  Court.     Marshall  v.  Stiue.  697. 

6.  AVhere  no  excejition  of  any  kind  appears  in  the  case  on  api^eai, 

and  no  error  ai)i)ears  on  the  record  proper,  the  judgment  below 
will  be  atlirmed.     I  hid. 

7.  An  amendment  or  correlation  to  a  case  or  transcrijit  on  apjieal 

cannot  l)e  made  a  })arty  himself  without  crtiomri  granted.  •Sf«^<' 
V.  Jnck'Kon,  849. 

CATTIOX  TO  PRISONER  ON  PRELIMLXARY  EXAMINATION: 

It  is  not  necessary  that  a  committing  magistrate  at  the  coninieni'e- 
ment  of  the  examination  of  a  i)risoner  shall  use  the  precipe  wonl? 
of  the  statute  ( The  Ouh',  ^1146)  in  giving  the  caution  themn  pn*- 
scribed,  but  it  is  sufficient  if  there  be  a  substantial  compliamv 
with  the  recjuirements  of  the  statute  and  if  the  magistrate  inform 
the  ]>risoner,  in  plain  language,  of  his  rights  in  the  premise. 
Sidle  V.  Rftfji  I'K,  874. 
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CERTIORARI: 

1.  Where  a  certioi-ari  lias  been  granted  to  an  api)ellant  to  complete  the 

record  by  supplying  material  evidence  that  had  been  omitted  from 
the  case  as  settled,  but  the  Clerk  of  the  Superior  Court  returns 
that  appellant  failed  to  j)erfect  his  appeal,  or  to  pay  fees  for  a 
transcript  of  the  record,  though  demanded,  the  appeal  will  be 
dismissed.     Brtmflirell  v.  i?a//,  11)1. 

2.  A  motion  by  a  plaintiff*  for  a  (rrlioral  to  correct  a  cast^  on  apjieal 

by  having  it  to  state  that  a  motion  for  judgment  after  verdict 
was  made  on  admissions  in  the  testimony  of  the  defendant 
on  the  trial,  as  well  as  on  the  pleadings,  will  be  denied  where 
it  appears  that  plaintiff  did  not  ask  for  instruction  on  that  aspect 
of  the  case,  nor  file  any  exceptions  to  the  Judge's  cliarge.  Lctris 
V.  Foftrd,  402. 

:i.  An  amendment  or  correction  to  a  case  or  transcript  on  ai)peal  can- 
not be  made  by  a  party  himself  without  certiorari  granted.  Statt' 
V.  Jark^fou,  849. 

4.  While  the  Court  may,  in  matters  of  grave  concern,  permit  rertio- 
rari  to  issue  on  motion  of  a  party  without  notice  to  the  other 
side,  or  f\r  mero  nn>tn,  tliis  will  not  be  done  where  the  record 
shows  only  technical  and  not  substantial  grounds  of  exce})tion 
to  the  proceedings  below.     Ibid. 

0.  A  certiorari  in  lieu  of  a  lost  appeal  should  be  moved  for  before  the 

ai)peal  is  regularly  called  for  argument.     State  v.  llhndca^  <So7. 

Ct>;Tri  QUE  TRI'ST: 

A  cei<tvi  (pietruHt  may  have  relief  against  a  trustee  who  withholds  the 
trust  estate,  but  a  stranger  cannot  volunteer  to  ask  redress. 
Afnuvoc  v.  Trenholni,  0.S4. 

CHARTER,  ACCEI^AXCE  OF: 

1.  A  corj)oration  being  a  creation  of  law.  whose  foundation  is  the 

grant  of  a  franchise,  there  must  be  an  acreptance  of  the  grant  or 
charter  before  it  can  take  effect.     Fertilizer  Co.  v.  t'lnfe^  440. 

2.  Where  a  joint  stock  association  after  the  i)assage  of  an  act  allow- 

ing it  to  accept  and  ado])t  the  act  of  incorporation,  simply  con- 
tinueti  in  business  without  signifying  in  any  unequivocal  way 
it.s  acc<»ptance  of  said  act,  such  continuaiK'c  in  business  did  not, 
in  itself,  relieve  the  association  of  its  character  of  a  partner- 
.  ship.     Ibid. 

:>.  Where  a  County  Alliance  which,  snlisecpient  to  but  without  men- 
ti(ming  the  act  of  Assembly  authorizing  it  to  ]>ccome  inco])or- 
ated,  adoi)ted  a  resolution  declaring  that  the  alliance  '*will 
organize  a  stru'k  companv  to  enlarirc  the  facilities  of  the  alli- 

(j()_Vol.  11-2 
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ac(|uired  title  by  his  alleged  color,  as  against  any  of  the  heir* 
of  one  of  the  original  tenants  in  common,  necessarily  established 
that  hy  j)ossession  had  not  been  such  as  to  mature  his  title 
against  the  heirs  or  devisees  of  the  other  original  tenant  in  com- 
mon; and  (2)  that  judgment  in  such  a  case  was  properly  given 
for  plaintiffs  for  title  to  one-half  and  for  recovery  of  posse^^ion 
of  the  whole  to  inure  to  benefit  of  the  owner  of  the  other  half. 
Mood II  V.  Johnmn^  804. 

ACTIONS— CONSOLIDATION  OF,  (ioo. 

ADMINISTRATOR: 

1.  An  administrator  to  whom  a  promise  to  refund  was  made  by  one 

to  whom  he  erroneously  paid  a  distributive  share  of  an  estate, 
is  alone  entitled  to  bring  an  action  for  the  recovery  of  such  sum 
so  paid.     Xonntod  v.  0*AV<r/,  127. 

2.  In  pmceedings  by  an  administrator  for  leave  to  sell  land  to  make 

assets  to  pay  dei-edent^s  debts,  the  heir  has  a  right  to  show  that 
judguients  taken  against  the  administrator  after  the  c(.)mmen«»- 
ment  of  the  proceedings  were  wrongfully  suffered  to  Ije  entered 
agtiinst  him.  In  such  case  it  seems  the  judgment  creditors 
ought  to  Ix'  made  parties.     Tlllei/  v.  Bimis^  ,'J48. 

:J.  After  a  presumption  of  a})andonment  or  settlement  of  a  claim 
against  an  administrator  lias  arisen,  it  will  not  lx»  rebutted  as  to 
the  sureties  on  the  administrator's  lx)nd  by  the  filing  of  an 
account  by  the  administor  showing  a  balance  due  the  distrilni- 
tees.      TitoinftAon  v.  XationHy  n08. 

4.  Where  one  chiiuis  jK*rsonal  property  as  the  distributee  of  an  ances- 

tor, an  action  to  recover  the  same  can  Ik?  maintjiined  onlv  hv  the 
administrator  or  executor  of  the  deceased.  Varnrr  v.  JohHstut,, 
570. 

5.  \V.  S.,  in  whom  a  legacy  had  vested,  died  without  issue  or  nest 

of  kin,  excej>t  his  father,  J.  S.,  Mho  died  subse^piently;  V.  was 
ap|>ointed  administrator  of  both  and  in  both  cajwicities  pued  to 
recover  tlie  legjicy:  Ifcl'f,  that  it  is  immaterial  whether  jmi^- 
ment  was  rendered  in  favor  of  V.  as  administrator  of  the  father 
or  of  the  son,  as,  in  either  case,  he  is  bound  by  the  judgment. 

(t.  Where  there  are  confiicting  claimants  of  a  fund  in  the  hanfl-;  t>f 
an  a<lministratorand  he  resists  the  recovery  by  one  of  the  claim- 
ants for  whom  judgment  is  finally  given  in  an  action  to  ri'COTer 
the  fund,  costs  should  not  be  awarded  against  the  administrator, 
l)ersonally,  but  should  be  paid  out  of  the  fund  unless  the  Court 
should  adjudge  that  there  has  been  mismanagement  or  bad  faith 
in  his  defence  to  the  action.     I  hid. 
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7.  A  private  sale  of  a  chose  in  action  by  an  executor  or  adminiptrator, 

if  made  in  good  faith,  is  valid.     Dickmm  v.  Cratrley,  629. 

8.  A  sale  by  one  of  several  executors  will  pass  title  to  the  purchaser. 

Ibid. 

9.  Where  a  judgment  was  obtained  against  an  adunnistrator  of  a 

decedent  and  his  surety  in  1869  on  a  cause  of  action  arising  and 
in  a  suit  commenced  before  the  adoption  of  the  Code  of  Civil 
Procedure,  the  judgment  being  quand)  as  to  the  administrator 
and  absolute  and  final  as  to  the  surety,  an  action  on  the  latter 
is  a  new  causa  litis  and  governed  by  the  statute  of  limitations 
as  prescribed  in  The  Code^  while  the  statute  of  presumptions 
under  the  prior  law  is  alone  applicable  to  the  action  on  the 
qunndo  judgnient  against  the  administrator.     Ibid. 

10.  Where  an  administrator  against  whom  a  judgment  quando  was 

taken  in  1869,  in  an  action  begun  prior  to  the  Code  of  Civil  Pro- 
cedure, died  soon  thereafter  and  administration  de  bonis  non  was 
not  taken  out  until  1886,  and  the  suit  w'as  brought  on  such  judg- 
ment in  1890:  //<'/</,  that  no  presumption  of  payment  can  arise, 
inasmuch  as  in  computing  the  time  under  the  statute  the  period 
during  which  there  was  no  administration  must  be  excluded. 
Ibid. 

11.  An  administrator  cum  testamento  annexo  has  all  the  rights  and 

powers  and  is  sulyect  to  the  same  duties  as  if  he  had  been  named 
a$  executor.     Smathers  \.  Moody ^  791. 

ADMISSIONS  IX  PLEADINGS:    See  "Evidence." 

AFFIDAVIT: 

An  affidavit  to  obtain  an  appeal  in  forma  pauperis,  which  lacks  the 
statutory  requirement  of  an  averment  of  good  faith,  is  insuffi- 
cient and  unavailing.     State  v.  Rhodes,  856. 

AGENCY,  261: 

A  general  agent  of  a  corporation  may  delegate  to  another  authority 
to  buy  supplies  for  the  corporation.     LutreU  v.  Martin,  598. 

AGKF3EMENT,  Parol,  contemproraneous  with  note,  115. 

AGREEMENT  BETWEEN  COT^NSEL,  756: 

An  alleged  verbal  agreement  between  counsel,  if  denied,  will  be 
deemed  as  legally  non-existent,  on  the  hearing  of  an  aj)j)eal. 
Sondley  v.  Asherille,  ()94. 

ALTERATION,  of  bond  and  mortgage  after  execution,  o70. 

ANCILL.\RY  PROCEEDINCJS: 

Orders  in,  141. 

09— Vol.  112 
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Motions  in  ancillary  proceedings  may  \ye  heard  by  a  Judge  out  of 
Court  anywhere  within  the  district  to  which  he  is  assigned. 
Parker  v.  MrPhail,  502. 

APPKAL,  :n8,  S;{8: 

1.  An  apiK^al  fmni  an  order  of  commitment  of  a  party  to  jail,  nia<ie 

in  an  ancillary  proceeding,  Iwfore  trial  of  the  main  action  will 
not  he  dismissed  as  premature.  Bradley  Fertilizer  Ok  v.  Tntj- 
for,  141. 

2.  An  appeal  from  a  motion  to  dismij*8  an  action  is  premature  and 

will  not  he  entertained.     On  such  refusal  the  defendant  should 
cause  an  excei)tion  to  be  noted  and  proceed  to  answer  or  demur. 
Mullen  V.  Canal  To.,  109;  Joyntr  v.  Robert*,  111;  Kell(»gg\.  Mnnit- 
fartnring  To.,  lill;  LnUrell  v.  Marti n,  5915. 

li.  A  record  on  appeal  which  does  not  show  that  a  Superior  Court 
was  oiMMied  and  held  at  all  in  the  county  from  which  the  apjK'al 
comes  is  fatally  defective.     Iliifh  v.  Railnmdy  :Wo. 

4.  Where,  after  an  appeal  from  the  refusal  of  a  judgment  for  the 

ix'stitution  of  i)ersonal  projwrty  the  appellant  has  come  into  the 
possession  of  the  projK'rty,  or  its  equivalent,  the  Supreme  Court 
will  not  hear  the  matter  merely  to  adjudicate  the  costs,  but 
will  dismiss  the  appeal.     A*i/««W/  v.  Campbell,  404. 

5.  The  statutory  requisit^^'S  a«  to  apjK'als  cannot  he  disix?nsed  with, 

excei>t  with  the  a.ssent  of  counsel  entered  in  the  nnx^rd  or  e\i- 
flenced  by  a  writing.  Kule  \Vd  of  Supreme  C^ourt.  Stmdbiiw 
.UheriUe,  ()94. 

i\.  Where,  in  an  ai)peal.  there  is  neither  a  statement  of  ca^e,  assign- 
ment of  error  nor  any  error  apparent  in  the  record,  the  judj?- 

ment  below  will  be  affirmed.     ^State  v.  Whitmire^  S95. 

APPKAL,  Motion  to  Ke-instate: 

1.  A  motion  to  re-instate  an  appeal  dismissed  for  failure  to  print  the 

record  nnist  be  made  at  the  same  Term,  and  will  only  then  Ih' 
allowed  for  good  cause  shown.     Pipkin  v.  Oreen,  .'ioo. 

2.  A  motion  to  re-instate  an  appeal  dismis^sed  for  failuR*  to  docket 

at  the  first  Term  of  this  Court  after  the  trial  below  is  fatally 
defective  where  it  does  not  show  that  the  delav  was  \\ithout 
appellant's  laches.     Ibid. 

'.i.  An  a])i)eal  which  has  been  dismissed  for  failure  to  print  the  rec<:»r\l 
will  not  be  re-instated  on  motion  of  appellant  based  on  an  atfi- 
<lavit  that,  before  he  could  raise  the  money  to  print,  the  case 
was  reached  and  dismissed.     Tunur  v.  Tate^  457. 

4.  Where  an  a{)j>eal  has  lx*en  dismissed  for  failure  to  print  the  reconi 
a  motion  to  re-instate  will  not  Ije  allowed  on  the  groimd  that 
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such  failure  was  caused  by  the  neglect  of  counsel,  for  the  neg- 
lect of  counsel  is  the  neglect  of  the  party  himself,  and  does  not 
excuse-     AVa/  v.  Land  Ounjxim/j  841. 

APPEAL,  In   Forma  PnuperU: 

1.  An  appeal  in  forma  panperh  is  only  permissible  when  the  statu- 

tory requirements  have  been  complied  with.  State  v.  Jark^on, 
849. 

2.  Where  the  substance  only  of  the  alfidavit   for  leave  to  appeal 

in  forma  panperi^  is  set  out  in  the  case  on  appeal  and  the  Court 
sees  that  it  is  insufficient,  the  appeal  will  be  dismissed  on 
motion  of  the  appellee,  not  as  a  matter  of  discretion  but  of 
right.     Ibid. 

'X  An  affidavit  to  obtain  an  appeal  in  forma  fHiuperia  which  lacks 
the  statutory  requirement  of  an  averment  of  good  faith  is  insuffi- 
cient and  unavailing.     State  v.  Rhodes,  85<). 

APPEAR AN(T.  BY  ATTORNEY: 

Parties  apix»aring  by  coun.sel,  though  the  latter' s  api^earance  is 
unauthorized,  are  bound  by  the  adjudication  in  the  suit  if  the 
Court  has  jurisdiction  of  the  subject-matter.  Ilackett  v.  MvMH- 
Ian,  ol8;   WilUams  v.  Johnson,  424. 

APPEARANCE  (rNAUTHORIZED)    OF  ATTORNEY:     Si»e  "Attor- 
neys AND  SoLRITOIW." 

ARBITRATION: 

A  tenant  in  common  of  land  conveyed  his  undivided  interest  therein 
to  a  creditor  under  an  agreement  that  the  value  of  the  interest 
should  be  afterwards  ascertained  bv  two  men,  one  to  be  selected 
by  each  party,  and  they  to  select  an  umpin*  in  case  of  disagree- 
ment, and  the  difference  between  the  debt  and  the  value  of  the 
land  should  be  then  adjusted  between  the  parties;  such  arbitra- 
tion was  not  had,  but  the  land  was  dividwl  between  the  gmntee 
and  the  other  tenants  in  conunon  bv  arbitrators  of  their  own 
selection,  who  placed  a  valuation  on  the  several  shares:  Held,  in 
an  action  by  the  debtor  against  his  creditor  for  the  difference 
between  the  debt  and  the  valuation  fixe<l  upon  the  land  by  the 
arbitrators,  the  report  of  the  arbitrators  as  to  the  respective 
shares  was  improperly  admitted,  such  arbitrators  not  having 
l>een  selected  accortling  to  the  agreement,     llaiien  v.  Forhen,  845. 

ARBITRATION  BOND: 

AVhere  a  surety  on  an  arbitration  bond  guaranted  in  a  certain  sum 
that  one  of  the  parties  to  the  arbitration  would  in  "all  respects 
fairly  and  fully  abide  by  the  award  to  be  made  bv  the  arbitra- 
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tor":  Hdd^  that  the  bond  was  not  simply  a  guaranty  that  hig 
I)rincipal  would  not  withdraw  from  the  arbitration,  but  an  obli- 
jration  to  gee  that  the  award  should  be  in  all  respects  performed, 
the  liability  of  the  surety  beinjf  limited  to  the  sum  named  in  the 
l)ond.     PfM/«  V.  (ydchcr,  405. 

AKREST  AND  BAIL: 

A  motion  to  vacate  an  order  of  arrest  mav  be  heard  bv  a  Judge  out 
of  Court  anywhere  in  the  district  to  which  he  is  assigned. 
Parker  v.  McPhml^  502. 

ARRKST  OF  JUDGMENT,  854. 

ASSAIXT,  :52:]. 

ASSESSMENT  OF  D.\MAGES: 

For  land  taken  by  municipal  corjwration,  747,  759,  7(>9. 

ASSESSMENT  FOR  SPECIAL  BENEFITS: 

1 .  Where  an  act  creating  a  new  charter  for  a  city  provides  no  method 

of  levying  s])ecial  assessments  of  any  character,  either  for  past 
or  future  improvements,  it  seems  that,  as  to  the  latter,  they 
must  be  made  under  the  general  law  {The  Cmle,  ?3S0:f);  but  as 
the  new  charter,  after  declaring  that  all  existing  laws  in  conflict 
with  it  are  repealed,  provides  that  such  rei)eal  shall  not  ''affect 
any  act  done  or  right  accruing  or  accrued  or  established,  but  the 
same  shall  remain  in  full  force,  and  be  preserved  and  enforced 
and  enjoyed,"  etc.,  the  act  does  not  operate  to  repeal  the  old 
mode  of  assessment  for  improvements  commenced  l^efore  the 
new  charter  took  eflect,  though  not  assessed  for  until  after\»Tirds. 
(4reein<h()r(t  v.  McAdoo,  1359. 

2.  The  power  to  levy  assessments  upon   owners  of  property  for 

special  and  peculiar  benefits  accming  to  the  same  from  improve- 
ments is  not  inherent  in  a  public  corporation,  but  must  \ye 
directly  conferred  bv  statute,     rbid. 

:{.  Where  a  statute  conferring  authority  on  a  municipal  cor[X)nition 
to  make  assessments  on  proi>erty  for  special  benefits  p^e^'cribes 
the  mode  in  which  that  power  shall  be  exercised,  that  mode 
nuist  be  strictly  pursued,  except  as  to  entirely  immaterial  mat- 
te i*s.     Ibid. 

ASSETS  FOR  PAYMENT  OF  DEBTS: 

Where  a  wife  is  debtor  of  a  deceased  husband  whose  deed  to  her  to 
secure  the  debt  is  set  aside  as  fraudulent  the  land  will  be  decreed 
to  be  sold  and  (the  validity  of  her  debt  not  being  attacked)  she 
will  be  entitled  to  share  in  the  proceeds  with  the  other  credit- 
ors.    Xddfd  v.  BrltUm,  188. 
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ASSETS,  Sale  of  land  for,  811. 

ASSK^iXMEXT  OF  ERROR: 

An  appeal  from  an  adjudication  upon  an  agreed  state  of  facts  is  a 
sufficient  assignment  of  error  by  the  party  against  whom  the 
niling  was  made,     (ireevshoro  v.  McAcloo^  359. 

ASSIGNMENT: 

Of  Bond  Unindorsed,  243. 
Of  Mortgage  (see  Mortgage). 
For  Benefit  of  Creditors,  278. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS: 

It  is  the  province  and  duty  of  the  Court  to  pass  on  the  qualifications 
of  an  assignee  in  an  assignment  for  benefit  of  creditors.  Preim 
V.  Cohen,  278. 

ATTACHMENT: 

To  obtain  an  attachment  it  is  not  necessary  that  the  affidavit  shall 
state  that  the  defendant  "cannot,  after  due  diligence,  be  found 
within  this  State."  Such  averment  is  necessary,  however,  in  an 
affidavit  to  procure  publication  of  summons.  Luttrell  v.  Martin^ 
593. 

ATTORNEY  IN  FACT: 

A  deed  of  an  attorney  in  fact,  duly  executed,  probated  and  recorded, 
is  sufficient  to  show  color  of  title,  though  the  f)ower  of  attorney 
Ik?  not  produced.     Smith  v.  AUen,  223. 

ATTORNEYS  AND  SOLICITORS: 

1.  Attorneys  and  Solicitors  are  officers  of  the  Courts,  expn»ssly  em- 

powered to  represent  litigants,  and  parties  about  to  acquire  rights 
under  the  judgment  of  C\)urt8  are  not  bound  to  in(iuire  into  the 
authority  of  the  attorneys  who  profess  to  represent  the  plaintiffs 
or  petitioners;  and  where  such  rights  have  been  acquired  by  one 
who  had  no  notice  of  the  lack  of  authority  on  the  part  of  an 
attorney  who  professed  to  represent  the  owners  in  a  proceeding 
for  the  sale  of  land,  no  evidence  tending  to  disj^rove  the  exist- 
istence  of  such  authority  ought  to  be  admitted  to  overthrow  the 
rights  so  ac(iuired.      WWhtim  v.  Johnmn,  424. 

2.  In  a  suit,  of  the  subject-matter  of  which  a  Court  has  jurisdiction, 

appearance  by  counsel  gives  jurisdiction  of  the  parties  thus 
appearing,  though  counsel  have  no  authority  to  api>ear,  and  an 
innocent  purcha-^er  under  a  judgment  rendered  therein  will  be 
protected.     Hackett  v.  McMUUw,  513. 
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:3.  \Vh<»re,  in  such  c*a8e,  parties  estopjied  and  injured  by  the  adjudi- 
cation lose  property  to  which  they  are  entitled,  they  may  main- 
tain an  action  for  daniageH  against  those  who  combine<i  to  prr»- 
cure  the  adjudication.  (Clark,  J.,  holds  that,  if  the  property 
of  which  the  parties  have  so  been  deprived  is  in  e^se,  an  action 
may  l)e  maintained  by  them  for  its  siKH'ific  recover^',  provide<l 
they  are  not  barred  by  the  statute  of  limitations  or  by  an  estopi)el 
arising  fnnu  a  judgment  in  a  suit  to  which  they  have  been  made 
parties  by  process  st»n-ed  upon  them  or  by  appearance?  of  attor- 
ney actually  authorized  Uy  aj)i)ear  for  them).     Ihid. 

AUTHENTICATION  OF  RECORDS: 

1.  When  duly  certitied  full  faith  and  credit  will  hi*  given  to  the 

records  of  a  sister  State  by  the  Courts  of  this  State,  resening, 
however,  the  right  to  determine  what  forms  and  ceremonie> 
shall  be  essential  to  the  valid  transfer  of  title  to  land  lying  in 
the  borders  of  this  State.     }foodi/  v.  Johnaon^  798. 

2.  Neither  comity  nor  principle  ])recludes  the  Legislature  of  thi.* 

State  from  prescribing  regulations  as  to  passing  uj>on  authenti- 
cated records  from  another  State  preliminarj'  to  recording  them. 
Ihhf. 

*' BENEFITS  AND  DAMA(JF:S,"  assessment  for,  3o9,  739,  7(m. 

BETTERMENTS,  allowance  for,  227. 

BEST  EVIDENCE: 

The  rule  recpiiring  the  production  of  a  writing  itself  as  the  l)est 
evidence  does  not  apply  to  notices  of  sale  under  a  jwwer  in  a 
mortgage,  the  posting  of  which  may  be  proved  by  jmn)!  e\i- 
dence.     McMillan  v.  Hcurley,  578. 

BY-STAN DER,  unsworn  stiitement  of,  at  trial,  8ol. 

BILL  OF  DISCOVERY,  2S)8. 

BOND: 

Official,  suit  on,  89,  ()4«. 

To  secure  arbitrator's  award  (see  Arbitr.^tion  Bond). 

Unindorsed:  , 

A  bond  is  non-negotiable  until  after  endorsement  and  an  a.«?signee  of 
an  unindorsed  bond  takes  it  subject  to  any  equities  or  other 
defences  existing  in  favor  of  the  maker  at  the  time  of  or  >>efore 
notice  of  the  assignment.     Loan  As^oriaiiuu  v.  Mfrriii,  24i>. 

Altkration  ok: 
Where  a  husband,  without  the  consent  or  knowledge  of  his  wife, 
altered  a  ])ond  executed   by  them  by  "raising"   the  amount 
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before  delivi*ry  tx)  and  without  the  knowledge  of  the  obligee : 
Heldf  that  the  bond  was  rendered  void  aa  to  the  wife  by  such 
alteration.     Cheek  v.  Xall,  870. 

BURDEN  OF  PROOF: 

1.  Where,  in  an  action  by  a  purchaser  at  a  mortgage  sale  to  recover 

the  land  from  the  mortgagor  (the  mortgagee  being  joined  ai^ 
party  plaintiff)  the  Judge  presiding  at  the  trial  charged  the 
jury  that  the  burden  was  on  the  plaintiff  to  prove  everything 
fair  and  honest,  and  no  advantage  taken  of  defendants,  it  was 
not  error  to  refuse  to  charge  the  jury  that  the  burden  of  i>roof 
was  on  the  plaintiff  to  show  that  he  was  not  the  partner  or 
agent  of  the  mortgagee  when  he  bought  the  land.  McMillan  v. 
Bajiet/j  578. 

2.  Under  the  statute  (ch.  33,  Acts  of  1887)  which  requires  that,  in 

actions  for  the  recovery  of  damages  resulting  from  the  negli- 
gence of  the  defendant,  contributory  negligence,  if  relied  upon 
as  a  defence,  shall  l)e  set  up  in  the  answer  and  proved  on  the 
trial,  there  can  be  no  preaumptiou  of  contributory  negligence; 
therefore  it  was  error  in  the  Judge  to  charge  that  the  burden  of 
proof  was  upon  the  plaintiff  in  such  an  action  to  show  that 
she  was  not  herself  guilty  of  negligence,  though  the  defendant 
offered  no  testimonv.     Jordfin  v.  Atiheville,  743. 

BURNT  RECORDS: 

1.  The  limitation  of  live  years,  prescribed  in  section  (i7  of  The  dxley 

as  the  time  in  which  burnt  records  may  be  restored  after  destruc- 
tion, as  provided  in  section  59  of  The  Code,  api)lieB  to  a  proceed- 
ing begun  in  1886  to  restore  the  record  of  a  will  destroyed  in 
1875,  notwithstanding  the  Act  of  1893,  chapter  295,  which 
amends  section  (57  by  abolishing  the  limitation.  Vnruer  v.  John- 
mn,  570. 

2.  The  statutory  method  of  establishing  the  contents  of  a  lost  or 

destroyed  record,  as  prescribed  in  section  55  et  neq.  of  The  Code, 
does  not  have  the  effect  to  exclude  parol  evidence  to  j)rove  such 
contents;  therefore  where,  in  an  action  to  recover  pro]>erty 
alleged  to  have  been  disposed  of  by  a  will,  a  referee  found 
that  the  will  had  been  duly  probated  and  the  record  of  it  de- 
stroyed, and  that  no  copies  were  extant,  but  refused  to  admit 
testimony  as  to  its  contents,  the  Court  below  should,  on  the 
exception  of  the  one  offering  such  evidence,  have  remanded  the 
case  to  the  referee  for.  his  findings  as  to  the  contents.     I  hid. 

CANCELLATION  OF  DEED,  suit  for,  128. 
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CAn:  FKAR  &  YADKIN  VALLEY  RAILWAY  COMPANY: 

Otticen?,  employees,  etc.,  are  exempted  from  working  on  public  roads. 
State  y.  ]VotMe\m2. 

CASE  ON  APPEAL,  ToO: 

1.  Where,  in  the  case  on  api)eal,  there  is  not  a  sufficient  recital  of 

the  evidence  or  of  the  facti^  admitted  or  proven  to  jxnnt  the 
exception.**  or  to  enable  the  Court  to  ascertain  what  errors  of  law 
are  complained  of,  this  Court  will  affirm  the  jud<rment  ])elow. 
Fnulkitfr  V.  Thoiiipson^  455. 

2.  Wlrere  the  rei)ort  of  a  referee,  which  was  set  aside  Wow  and  a 

jury  trial  had,  is  sent  up  unnecessarily  with  the  transcript  and 
no  intelli^rible  case  on  a])]>eal  is  filed,  this  Court  csinnot  know 
that  the  evidence  reporte<l  by  the  referee  is  identicially  the  same 
as  was  pn)duced  on  the  trial  before  the  jury,  or  that  the  Judge's 
rulinp^  were  on  the  same  state  of  facts,  and  could  it  do  so  this 
Court  will  not  warle  throujrh  the  entire  evidence  to  ascertain 
wliat  the  case  on  apjK'al  should  clearly  state.     Ihifl. 

'.\.  Failure  to  settle  or  furnish  a  case  on  appeal  is  not  good  ground 
for  a  motion  to  dismiss,  Ijut  for  a  motion  to  affinii,  since  there 
mav  be  errors  on  the  face  of  the  record  which  the  Court  will 

ft 

inspect  of  its  own  motion,  and  which  may  entitle  the  appellant 
to  a  reversal.     llamUtiin  v.  IcauL  589. 

4.  No  foniial  "case  on  appeal"  is  required  on  an  ap|K*al  frtmi  an 

order  granting  an  injunction  until  the  hearing.     Ihid, 

5.  Thoujrh  the  failure  to  give  an  instruction  asked  for  in  writing  l« 

deemed  excepted  to,  yet,  if  it  is  not  set  out  in  the  case  on  appeal, 
it  will  be  deemed  to  have  l)een  waived  and  will  not  Ik*  passed  on 
bv  this  Court.     MarxlidU  v.  Stiue.  (>i)7. 

H.  Where  no  excei>tion  of  any  kind  appears  in  the  case  on  apj^eal, 
and  no  error  appears  on  the  record  proper,  the  judgment  1h?1ow 
will  be  affirmed.     Ibid. 

7.  An  amendment  or  correction  to  a  case  or  transcript  on  appeal 
cannot  l)e  made  a  party  himself  without  certiorari  granted.  Stntr 
V.  JdchAinty  849. 

CAUTION  TO  PRISONER  ON  PRELIMINARY  EXAMINATION: 

It  is  not  necessar>'  that  a  committing  magistrate  at  the  conuuenee- 
ment  of  the  examination  of  a  prisoner  shall  use  the  i)recise  word? 
of  the  statute  (  The  (hdc,  014())  in  giving  the  caution  then'in  pre- 
scribed, but  it  is  sufficient  if  there  be  a  substantial  coinplianif 
with  the  retjuirements  of  the  statute  and  if  the  magistrate  inform 
the  })risoner,  in  plain  language,  of  his  right*^  in  the  pR^mise?. 
*S'////^'  V.  I\o(/(  />•,  874. 
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(CERTIORARI: 

1.  Where  a  certiorari  has  l)een  f?ranted  to  an  appelhmt  to  complete  the 

record  by  supply  in  j;  material  evidence  that  had  been  omitted  from 
the  case  as  settled,  but  the  Clerk  of  the  Superior  Court  returns 
that  appellant  failed  to  jwrfect  his  appeal,  or  to  pay  fees  for  a 
transcript  of  the  record,  though  demanded,  the  appeal  will  be 
dismissed.     BriforfweU  v.  /?a//,  191. 

2.  A  motion  by  a  plaintiff  for  a  ct^rliorai  to  correct  a  case*  on  apinnil 

by  having  it  to  state  that  a  motion  for  judgment  after  verdict 
was  made  on  admissions  in  the  testimony  of  the  defendant 
on  the  trial,  as  well  as  on  the  pleadings,  will  be  denied  where 
it  appears  that  plaintiff  did  not  ask  for  instruction  on  that  aspect 
of  the  case,  nor  file  any  exceptions  to  the  Judg<.»'s  cliar<re.  Lenis 
V.  Fo'trd,  402. 

;{.  An  amendment  or  correction  to  a  case  or  transcript  on  ai)peal  can- 
not be  made  by  a  party  himself  without  certiorari  granted.  St((tc 
V.  Jackmu,  849. 

4.  While  the  Court  may,  in  matters  of  grave  concern,  permit  certio- 
rari to  issue  on  motion  of  a  party  without  notice  to  the  other 
side,  or  ex  uiero  motHy  this  will  not  be  done  where  the  record 
shows  only  technical  and  not  substantial  grounds  of  exception 
to  the  imxreedings  below.     Ihiri. 

0.  A  certiorari  in  lieu  of  a  lost  appeal  should  be  moved  for  before  the 

a})peal  is  regularly  called  for  argument.     State  v.  Jthodex,  807. 

(^PlSTl'I  QUE  TRI'ST: 

« 

A  cestui  tjue  truMt  may  have  relief  against  a  trustee  who  withholds  the 
tnist  estate,  but  a  stranger  cannot  volunteer  to  ask  redress. 
Munroe  v.  Tretiholnij  CM. 

CHARTER,  ACCEPTANCE  OF: 

1.  A  corj)oration  being  a  creation  of  law.  whose  foundation  is  the 

grant  of  a  franchise,  there  must  be  an  acrejitnnre  of  the  grant  or 
charter  before  it  can  take  effect.     Fertilizer  Co.  v.  ( 'lute,  440. 

2.  Wliere  a  joint  stock  association  after  the  passage  of  an  act  allow- 

ing it  to  accept  and  adojvt  tlie  act  of  inc()r{K)ration,  simply  con- 
tinued in  business  without  signifying  in  any  unequivocal  way 
its  acceptance  of  said  act,  such  continuaiK'e  in  business  did  not, 
in  itself,  relieve  the  association  of  its  character  of  a  partner- 
.  ship.     Ibid. 

:».  Where  a  County  Alliance  which,  subsequent  to  but  without  men- 
tioning the  act  of  Assembly  authorizing  it  to  become  incopor- 
ated,  adopted  a  resolution  declaring  that  the  alliance  "will 
organize  a  stock  conipanv  to  enhiXLa'  the  facilities  of  the  alli- 
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mice  store,"  etc.:  Hddy  that  such  resohition  constituted  an 
acceptance  of  the  act  of  incorporation,  and  rendered  the  alli- 
ance a  body  coq)orate  from  the  date  of  such  resolution.    I  hid. 

CHEROKEP:  LANDS:    See  ** Entries  and  (Jrants." 

CITIES:    See  M  in  in  pal  Corporations. 

CLAIM  AND  DELIVERY,  377,  404: 

1.  Where  no  time  is  fixed  for  the  division  of  a  crop  Iwtween  landlonl 

and  tenant,  the  former  is  not  obliged  to  wait  until  the  whole 
crop  has  iK^en  >rathered  before  bringing  his  action  of  claim  and 
delivery.     Rich  v.  Nobmu,  79. 

2.  The  sale  by  one  of  two  partners  to  the  other  of  his  interest  in  a 

crr)p,  accompanied  by  an  agreement  that  the  title  thereto  i*hould 
•   remain  in  the  seller  until  the  purchase  price  should  be  yoLid, 
placed  title  in  the  whole  crop  in  the  seller  and  entitled  him  to 
an  action  of  claim  and  delivery.     Bnffkiun  v.  Rti»(fu,  162. 

CLAIM  A(JAINST  DECEDENT'S  ESTATE,  when  barred,  .y)o. 

* 

CLERK  OF  SUPERIOR  COCRT: 

1.  In  an  order  of  Court  api)ointing  *M.  A.  M.,  Clerk  of  the  Sui)erior 

Court,"  receiver  of  infant's  estate,  the  word  '*aa"  was  omitted 
lx*fore  the  word  "Clerk":  Heldy  that  the  (lerk  was  appointed 
n»ceiver  in  his  official  capacity  as  Clerk.     Wnierti  v.  Mtlxou,  St*. 

2.  Cnder  section  o2,  chapter  53,  Battle's  Revisal,  the  Court  ha^i 

authority  to  appoint  the  Superior  Court  Clerk  receiver  of  an 
infant's  estate,  and  the  sureties  on  his  othcial  bond  are  liable  for 
anv  breach  of  his  duties  as  n^'eiver.     Ibid. 

* 

3.  The  failure  of  the  Clerk  of  the  Superior  Court  to  docket  a  judge- 

ment is  a  bix^ach  of  official  duty,  and  renders  the  sureties  on  hij^ 
bond  liable  for  any  loss  resulting  therc»from.  Yonup  v.  rf/zimV/y, 
(>4(i. 
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COLLATERAL  ATTACK,  122,  424: 

Where,  in  an  action  of  ejectment,  the  defendant  set.«  up  a  counter- 
claim or  e(iuity,  such  defence  is  not  a  collateral  attack  on  plain- 
tiff'h  title.     Kimseif  v.  MntKhuj,  816. 


942  INDEX. 


COLLATERAL  Sl^CURITY: 

Where,  in  an  action  on  a  note  for  which  collateral  had  been  deix)s»- 
ited,  it  api)eared  that  plaintiff  had  re-hypothecated  the  collat- 
eral, the  rirfits  of  the  defendant  were  projierly  guarded  by  the 
jud^ient  which  set  out  that  the  collateral  had  been  deposited 
with  the  Clerk  to  be  delivered  to  defendant  on  the  payment  of 
the  judgment.     Barnard  v.  Marfirij  754. 

COLOR  OF  TITLE,  804  : 

1.  A  patent  for  land  reserving  land  within  its  limits  as  previously 

granted,  is  not  color  of  title  to  the  land  so  excepted.     Basnight 
V.  >!7nith,  22^). 

2.  A  deed  duly  executed,  probated  and  recorded,  by  an  attorney,  in 

fact  is  sufficient  to  show  color  of  title,  though  the  power  of 
attorney  be  not  produced.     ASmith  v.  AUfn,  223. 

3.  Likewise*  as  to  a  deed  to  one  as  trustee  who  signs  the  same,  if 

probated  as  to  the  grantor,  although  not  probated  as  to  the 
trustee.     Ibid. 

4.  Likewise  as  to  a  deed  of  a  trust^^  where  the  cffitui  qve  tru4  is  a 

feme  covert ^  although  her  privy  examination  is  not  taken.    If/iff. 

COMITY  BETWEEN  STATES,  798. 

COMMITTING  MAGISTRATE  : 

At  the  preliminary  examination  of  a  prisoner,  the  Magistrate  need 
not  use  the  precise  words  of  the  statut-e  {The  Code,  |114(>)  in 
giving  the  caution  prescribed  thereby,  but  it  is  sufficient  if  he 
comply  substantially  with  the  statute  and  inform  the  prisoner, 
in  plain  language,  of  his  rights  in  the  premises.  SfaU  v.  RiHfer*, 
874. 

COMMON  NiaSANCE:    See  NrisAXCE. 

CONDUCTOR  OF  TRAINS:    See  R.\ilroads. 

CONFESSIONS  OF  PRISONER,  when  admitted  as  evidence,  vS74. 

CONFLICT  OF  LAWS: 

1.  Where  a  married  woman,  domiciled  in  this  Stat<»,  not  being  a 

free-trader  and  not  having  th^  written  assent  of  her  husband, 
made  a  contract  in  another  State,  according  to  whose  laws  a,  feme 
covert  can  contract:  Held,  that  such  contract  cannot  be  enforte^l 
in  the  Courts  of  this  State.     AnriMrong  v.  Beti,  59. 

2.  A  contract,  if  made  payable  in  another  State  to  avoid  the  u.'mrv 

laws  of  this  State,  will  Ix*  adjudged  usurious  whatever  may  bi» 
the  law  of  tliat  State.     Meroitey  v.  Iahiu  Association,  842. 
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(X)NNOR'S  ACT,  73(). 

rOXSIDERATION: 

Iniport<»d  by  seal,  44. 
Failure  of,  llo. 

CONSOLIDATION  OF  ACTIONS: 

Where  a  party  had  obtained  in  this  Court  an  aftinnanee  of  a  judg- 
ment establishing  his  subcontractor's  lien  against  the  owner  of  a 
building,  but  the  cause  was  remanded  for  the  reason  that  the 
contractor  was  not  a  party,  and  the  plaintiff  thereupon  brought 
another  action  in  which  the  contractor  was  made  a  party  defend- 
ant: Held^  that  the  two  actions  were  })roperly  consolidated  by 
the  Court  below.     Lumber  Co.  v.  Saufordj  ()55. 

C^ONSTITT'TIONAL  LAW,  862,  896: 

(^C)NSTRrCTION  OF  WRITTEN  CONTRACT:    See  ^'Contract." 

CONSTRUCTIVE  NOTICE: 

Of  Mortgage  (see  Mortgage). 
Of  Unregistered  Deed,  736. 

CONSTRUCTIVE  POSSESSION,  158. 

(Y)NTEMP()RANE()I'S  AGREEMENT,  778: 

A  note  and  contemporaneous  article  of  agreement  are  fretjuently 
taken  together  as  one  agreement,  the  terms  of  the  agreement 
expounding  and  limiting  those  of  the  note.  Carriugton  cC*  Co.  v. 
Waff,  \\\ 

CONTEMPT,   141. 

CONTINCJENT  REMAINDER,  769: 

1.  A  limitation  to  M.  J.  P.  for  and  during  the  tenvi  of  her  natural 

life,  and,  in  the  event  that  R.  O.  P.  shall  survive  her,  then  to  him 
for  and  during  the  tenn  of  his  natural  life,  and  after  the  termi- 
nation of  the  said  life  estate,  then  to  the  heirs  of  R.  O.  P.,  the 
latter  takes  a  contingent  remainder,  and  until  the  happening  of 
the  contingency  the  rule  in  Slielley's  Case  cannot  operate  so  as  to 
vest  in  him  an  indefeasible  fee.     Stanien  v.  /////,  1. 

2.  A  warranty  deed  by  one  having  only  a  contingent  remainder  in 

land  passes  the  title  by  way  of  estop])el  to  the  grantee  as  soon  as 
the  remainder  vests  by  the  happening  of  the  contingency,  upon 
which  such  vesting  depends.     FoMer  v.  Ifarkett,  046. 

:J.  Although  parties  who  are  entitled  to  land  by  way  of  contingent 
remainder  may  not  sell  the  same  for  partition  because  their 
respective  shares  therein  cannot  be  ascertaineded  until  the  hap- 
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I)eiiinj;  of  the  contingency,  yet  piicli  proi)erty  may  Ik*  taken  in 
the  exercise  of  emhient  domain  by  the  sovereign  or  the  one  to 
whom  it  delegates  that  right,  and  the  fund  awarded  as  dnma^»ti 
will  l)e  KiihHtituted  for  the  realty,  and  ujwn  the  happening  of 
the  contingency  will  be  divided  among  the  parties  entitled  in  the 
Mime  manner  aa  the  rt^altv  would  have  been  if  left  intact.  Mifhr 
V.  Anhfriflcj  7o9. 

CONTRACT,  :J04,  440,  52^),  845: 

1 .  Although  a  contract,  if  valid  in  the  State  where  it  i«  made,  is  valid 

everywhere  in  respect  to  its  execution,  interpretation  and  valid- 
ity, yet,  as  to  the  capacity  of  the  contracting  party,  the  law  of 
the  domicile  prevails.  Hence,  the  contract  of  a  marrie<i  woman 
domiciled  in  this  State,  not  being  a  free-trader  and  not  havinir 
the  consent  of  her  husband,  although  valid  in  the  State  where 
made,  cannot  be  enforced  here.     Annnfrong  v.  Brut,  .j9. 

2.  Parol  evidence  is  admissible,  in  an  action  on  a  note,  to  show 

fraud,  illegality  or  want  of  consideration.  Carringfou  d-  f\  v. 
\Vag\  115. 

I{.  A  note  and  contemporjineous  article  of  agreement  are  frequently 
taken  together  as  one  agreement,  the  tenns  of  the  agreement 
exjiounding  and  limiting  those  of  the  note.     Ihid. 

4.  Even  if  it  were  s<^ttled  (which  is  not  the  t^se)  that  an  undiscl<i!«ed 

principal  cannot  maintain  an  acti(m  on  a  contract  made  by  his 
agent  with  another,  this  rule  would  not  apply  where  the  })artit'S 
are  resident'^  of  diffen^nt  States  of  the  American  I'nion,  forsiuli 
States  an*  not  foreign  to  each  other  in  such  wnse  as  to  j)enuit  tin* 
oiK'ration  of  the  rule  stated.     Hnrham  v.  lielJ,  \^\. 

5.  Where  a  contract  not  under  seal  is  made  with  an  agent  in  his  own 

name  for  an  undisclosed  principal,  either  the  agent  or  prin- 
cipal may  sue  upon  it,  and  if  the  latter  sue  the  defendant  ij* 
entitled  to  be  placed  in  the  same  position  at  the  time  of  tlie 
disclosure  of  the  principle,  as  if  the  agent  had  Iwen  the  i\»al 
contracting  party.     Ihid. 

(>.  Where  one  of  two  partners  bought  the  interest  of  the  other  in  a 
cr()}>  and  agreed  that  the  title  should  be  in  the  seller  until  tlu* 
purchase-money  should  be  paid,  the  effect  of  the  contract  was  tt» 
place  the  title  of  the  entire  crop  in  the  seller  until  the  jMLynicnt 
of  the  imrchase-money,  and  entitled  the  latter  to  bring  claim 
and  delivery.     Ihiffl'ms  v.  hhmn^  1(52. 

7.  Where  Countv  Commissionei*s  contract(»d  with  E.  <fe  Co.  to  build 
a  court-house,  who  sublet  the  plumbing  and  piping  to  S.,  who, 
in  his  turn,  assigned  it  to  B.  and  took  B.'s  note,  and  in  jwyniciit 
of  a  snmli  sum  due  the  contractors  bv  him  transferred  it  t<»  the 
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contractors  with  an  agreement,  assented  to  by  B.,  that  they  would 
pay  to  S.  the  amount  of  the  note  (less  the  small  sum  due  by  S. 
to  them)  out  of  the  money  to  become  due  to  B.  from  them,  and 
B.  subsequently  became  indebted  to  R.  &  Co.  for  materials  used 
in  completing  his  plumbing  contract,  and  the  Commissioners, 
by  a  lien  filed  by  R.  &  Co.,  the  material  men,  paid  tlie  latter  the 
balance  due  E.  &  Co.  on  the  contract  for  the  whole  work:  Held, 
(1)  that  a  court-house  cannot  be  subjected  to  a  lien  for  labor  or 
material;  (2)  that  the  County  Commissioners  are  liable  to  S.  for 
the  amount  which  the  contractors  agreed  to  pay  him  out  of  the 
sum  due  B.  from  them;  (3)  the  material  men,  R.  &  Co.,  being 
creditors  of  B.  only,  are  entitled  to  recover  of  the  money  in  the 
Countv  Commissioners*  hands  no  more  than  was  due  B.  under 
the  agreement  in  force  when  the  claim  for  materials  originated, 
which  was  the  difference  between  the  contract  price  of  the  work 
done  by  B.  and  the  sum  which  the  contractors  had  agreed  to 
pay  to  »S.,  B.*s  assignor.     Snow  v.  Coin mistd one r»j  835. 

8.  A  contract  of  sale  conditional  upon  the  payment  of  the  purchase 

price  in  successive  installments  cannot  be  modified  or  its  legal 
effects  avoided  by  the  fact  that  it  is  allied  a  ** lease"  and  the 
installments  are  culled- "  rent " ;  therefore,  where  a  lease  contract 
provided  that  the  **  lessee"  of  a  machine  should  pay  as  rent  $330 
in  installments,  and  on  full  payment  title  should  vest  in  him  as 
owner,  but,  if  the  installments  should  not  Ije  paid  in  full  as  they 
became  due,  all  payments  made  should  be  forfeited  and  the  claims 
of  the  lessee  to  the  leased  property  should  be  at  an  end,  and  it  was 
found  by  the  jurj-  that  all  but  seventy  dollars  of  the  "install- 
ments" had  been  paid  by  the  lessee,  and  that  the  latter  was 
entitled  to  twenty-six  dollars  damages  for  a  breach  of  contract 
by  the  lessor:  IleM,  that  it  would  be  inequitable  to  allow  the 
"  lessor"  to  take  the  property  and  declare  all  payments  forfeited; 
but  defendant  should  be  allowed  a  reasonable  time  to  i)ay  the 
balance  due  (after  deducting  the  damages  allowed  him),  and  in 
default  of  such  payment  a  foreclosure  Siile  should  be  ordered. 
Pitffer  v.  LncrtSy  377. 

9.  Where  a  contract  recited  that  plaintiff's  would  sell  their  goods  to 

no  one  in  defendant's  town  except  to  defendant,  and  that 
defendant  would  sell  no  goods  of  that  sort  except  those  manu- 
factured by  plaintiff's,  and  that  he  would  keep  his  assortment  up 
to  the  amount  of  the  then  order  of  (>100,  and  would  not  sell  at 
less  than  the  established  price,  and  the  terms  of  payment  for 
the  goods  were  prescribed:  Ifelfl,  that  such  contract  was  one  of 
naif  and  did  not  constitute  the  defendant  a  factor  or  commission 
merchant  or  agent  for  the  sale  of  the  goods.  KelJam  v.  Brown, 
4ol. 

Bl_Vol.  112 
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10.  Wliile  the  entire  construction  of  a  written  contnict,  whose  termts 

are  ancertiiined,  that  is,  the  ancertainment  of  the  intention  of 
tlie  particH,  is  a  pure  question  of  law  for  the  Court,  and  the  Hole 
otiice  of  the  jury  is  to  pass  on  the  existence  of  the  aliqeed  agree- 
ment, yet,  where  the  langua^^e  of  the  written  contract  is  doubt- 
ful in  tlie  sense  of  requiring  explanation  by  exiHjrts  or  by  evi- 
dence of  the  usagi*  of  trade,  such  testimony  is  admissible  and 
should  be  submitted  to  the  jury  under  proper  instructiong. 
Simpn(m  V.  Pegram^  o41. 

11.  Where  defendants,  in  an  action  on  a  contract  growing  out  of  writ- 

ten corres])ondence,  introduceti  testimony  tending  to  show  the 
meaning  of  certain  terms  use<l  in  the  contract  under  the  custoiui* 
and  usage  of  trade,  they  cannot  complain  that  the  trial  Judge 
submitted  such  testimony  to  tlie  jury  for  that  purposi*  in.'^tesid 
of  const niing  the  contract  by  the  written  correspondence  alone. 
Ihld. 

\'l.  Nor  can  the  defendant  object  in  such  case  after  having  introduced 
several  lettei-s  in  relation  to  other  transactions  between  him  and 
the  plaintifls  for  the  purpose  of  showing  the  course  of  dealing 
between  the  parties.      IhUL 

V,\.  Where  a  contract  of  a  c(jri)oration,  not  in  writing,  has  l)een  exe- 
cuted and  is  not  executory,  it  is  not  invalid  mider  section  (»S:i  of 
77//'  (\nh>.     iMtirell  v.  yfartln,  TM). 

14.  A  contract  made  by  a  creditor  with  a  principal  debtor  for  forbear- 
ance to  sue  for  a  fixed  and  limited  j:)eriod,  founded  on  a  sufficient 
consideration,  without  n^servingthe  right  topnxx^ed  against  the 
surety,  and  made  without  his  assent,  releases  the  surety.  (%iui' 
("if  Co.  V.  Pff/rani,  ()14. 

lo.  Where  an  agency  contract,  to  which  defendants  were  sureties, 
provide<l  that  the  agent  of  plaintiff  (the  principal  debtor)  would 
give  his  promissory  notes  for  goods  sold  by  him,  payable  at  the 
times  fixetl  in  said  contract,  defendant  sureties  being  liable 
therefor,  and  said  not^s  were  executed,  and  the  crtnlitor  at  the 
maturity  of  said  notes  had  a  settlement  with  the  agiMit  uhe 
j)rincii>al  debtor)  and  surrendereti  the  old  notes  to  him,  accept- 
ing notes  due  at  future  dates  in  renewal  of  and  substitution  for 
tlie  j^ame,  without  reserving  any  rights  against  the  sureties  or 
ol)taining  their  consent  to  the  extension:  //fW,  that  such  accept- 
ance of  new  notes  constitut€»d  a  contract  on  tVie  part  of  the 
crciiitor  to  iK)stpone  action  against  the  principal  debtor  until 
they  matured,  and  hence  discharged  the  sureties.     Ibifl. 

1().  Where  a  married  woman  promised  her  husband,  in  his  last  sick- 
ness, in  the  presence  of  his  creditor,  that  she  would  pay  the  debt 
out  of  monevs  received  from  insurance?  on  his  life  in  her  favor. 
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and  the  creditor,  in  consideration  of  such  promise,  forbore  en- 
forcement of  his  demand:  Held,  that  such  promise  was  substan- 
tially and  in  effect  a  promise  to  the  creditor  to  pay  the  del)t  of 
her  husband,  and  cannot  be  enforced  against  the  separate  per- 
sonal estate  of  the  defendant,  a*^  it  was  not  in  writing,  was  not 
made  with  the  written  assent  of  her  husband  and  did  not  charge 
such  personal  estate.     Caffey  v.  Shnfer,  (522. 

17.  If  the  promise  should  V^e  conceded  to  have  been  made  to  the  hus- 
band, the  creditor,  not  being  a  party  to  the  contract,  could  not 
sue  upon  it.     Ibid. 

18.  An  agreement  contained  in  a  note  to  pay  counsel  fees  for  its  collec- 
tion cannot  be  enforced  in  an  action  on  the  note.  Brlnco  v.  Xor- 
riHf  ($71. 

10.  Where,  on  issues  raised  by  the  allegations  in  two  causes  of 
action — one  on  a  si>ecial  contract  and  the  other  on  a  (fHnntam 
jnfruif — with  the  corresponding  denials  in  the  answer,  the  jury 
found  that  plaintiffs  had  not  complied  with  the  terms  of  the 
written  contract  and  defendant  was  not  indebted  to  them  thereon, 
but  that  defendant  was  indebted  to  them  for  work  and  labor 
done  for  the  amount  claimed:  Held,  that  the  findings  were  not 
inconsistent  or  contradictory.     Siuipmn  v.  Railroad^  70IJ. 

20.  In  such  case,  although  plaintiffs  had  not  complied  with  the  con- 

tract in  all  respects,  if  defendant  took  advantage  of  the  work 
done  and  accepted  and  used  the  same  without  giving  plaintiffs 
notice  of  objection  and  an  opiK)rtunity  to  correct  defects  and 
complete  the  job,  but  completed  it  with  its  own  force,  plaintiffs 
are  entitled  to  recover  the  reasonable  value  of  the  work  done, 
not  exceeding  the  annmnt  demanded  in  the  complaint.     Ihid. 

21.  A  writing  containing  a  statement  of  .sums  to  become  due,  at  differ- 

ent dates,  followed  by  an  authorization  to  a  third  person  to  jjay 
the  amounts,  as  specified,  to  another,  becomes,  when  accepted,  a 
contract  ])y  the  acceptor  to  pay  such  sums,  and  in  the  absence  of 
any  collateral  or  contemi)oraneous  agreement  the  legal  effect  of 
such  writing  is  a  matter  for  construction  by  the  Court.  Peuui- 
ma)i  V.  Ah'.randn'j  77S. 

22.  A  contract,  if  made  ])ayable  in  another  State  to  avoid  the  usury 

laws  in  this  State,  will  be  adjudged  usurious  whatever  may  be 
the  law  of  that  State.     Mertnwy  v.  Lmiu  A^yoridtlou,  842. 

CONTRACT  OF  AX  INFANT:    See  *'Infaxt." 

CONTRACT  RP:LATIN(;  TO  LAND: 

1.  An  alleged  contract  of  purchase  made  by  a  minor  (whose  infancy 
is  undisclosed),  or  l)y  one  pretending  to  act  as  his  agent  under 
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an  ajrreeinent  to  mortgage  the  land  back  to  secure  the  purchase- 
money,  in  a  nullity.     Sawyer  v.  Xorthaiiy  201. 

2.  Where,  in  an  action  to  recover  the  {wpsession  of  land,  defendant 

claimed  the  Hame  upon  an  alleged  contract  embraced  in  a  writing 
jw  follows:  **  Wilkesboro,  N.  C,  April  19th,  1880.— James  Harrin 
has  paid  me  twenty  dollars  on  his  land;  owes  me  six  more  on 
it":  Iff  My  that  the  receipt,  as  a  contract  to  convey  land,  is  void 
for  uncertainty  and  ineffectual  to  pass  any  interest  whatever  in 
the  land  to  the  defendant,  and  it  was  improper  to  admit  parol 
testimony  at  the  trial  for  the  purpose  of  explainin«r  what  land 
was  referred  to  therein.     Lowe  v.  Harris,  472. 

3.  While  the  Ix'gislature  has  power  to  modify  or  rei)eal  the  whole  of 

the  statute  of  frauds,  in  so  far  as  it  relates  to  future  contracts 
for  the  sale  of  land,  it  has  no  authority  to  give  the  repealinj; 
statute  a  retroactive  operation  so  as  to  affect  or  destroy  right*5 
alreadv  vested.     I  hid. 

4.  An  act  of  the  Le:;l8lature  clianging  the  rules  of  evidence  cannot 

be  construed  as  oi>erating  restrosi^ctively  so  as  to  affect  exi.«ting 
rights,     [hid. 

o.  The  j)Ower  of  the  Legislature  to  enact  rnned'ml  statutes  ginng 
effect  to  contracts  relating  to  land  extends  onh'  to  those  ca.se? 
where  those  claiming  under  them  had,  previous  to  the  enact- 
ment, an  equitable  right,  and  not  to  cases  where  the  policy  of  the 
law,  or  the  express  provision  of  a  statute,  prevented  the  trans- 
mission of  any  interest  whatever  by  the  agreement  or  instru- 
ment relied  on.     I  hid. 

0.  There  is  a  general  presumption  against  the  retroactive  operation 
of  stiitutes  where  it  would  impair  vested  rights;  therefore  the 
Act  of  1S'.)1  (chapter  4()>),  providing  that  "  in  all  actions  for  the 
possession  of  or  title  to  any  real  estate  parol  testimony  may  be 
introduced  to  identify  the  land  sued  for  and  fit  it  to  the  descrip- 
tion contained  in  the  |>ai>er-writing  offered  as  evidence  of  title  or 
right  of  possession,'*  cannot  be  held  to  operate  restrospectively 
so  as  to  allow  parol  testimony  to  locate  land  referreti  to  and 
ambiguously  described  in  a  contract  made  l>efore  the  i>assa;ze  of 
such   act  of  the  Legislature.     (Shepherd,  C.  J.,  concurs,  but 
further  holds  that  the  act  has  not  the  effect  of  changing  the 
existing  law  in  reference  to  contracts  or  deeds  relating  to  land,  the 
word  "  description  "  as  used  in  the  act  meaning  a  "description" 
which  has  a  legal  susceptibility  of  being  aided  by  testimony  so 
as  to  identify  the  land,  and  not  a  '*  description  "  which,  in  law. 
is  no  description  whatever).     Jhid. 

7.   Qinrrr,  whether  a  conveyance  or  assignment  of  a  contingent  inter- 
est in  land  for  a  valuable  consideration  would  be  upheld  by  a 
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court  of  equity  as  an  equitable  assignment  or  contract  to  convey 
upon  the  happening  of  the  contingency  and  the  vesting  of  the 
estate.  In  such  case,  however,  the  grantee  should  set  forth  and 
plead  specifically  such  equity.     Foster  v.  Hacketty  546. 

OOXTRIBUTORY  NEGLIGENCE,  720: 

Under  the  statute  (ch.  ,*53,  Acts  of  1887)  which  requires  that,  in 
actions  for  the  recovery  of  damages  resulting  from  the  negli- 
gence of  the  defendant,  contributory  negligence,  if  relied  upon 
as  a  defence,  shall  be  set  up  in  the  answer  and  proved  on  the 
trial,  there  can  be  no  preHumption  of  contributory  negligence; 
therefore  it  was  error  in  the  Judge  to  charge  that  the  burden  of 
proof  was  upon  the  plaintiff,  in  such  an  action,  to  show  that 
she  was  not  herself  guilty  of  negligence,  though  the  defendant 
offered  no  testimony.     Jordan  v.  Anherille^  743. 

CONTROVERSY  WITHOUT  ACTION: 

Where  controversy  without  action  is  submitted  for  the  sole  purpose 
of  obtaining  the  opinion  of  the  Court  upon  a  question,  the  effect 
of  which  might  be  to  demnge  for  a  time  the  administration  of 
the  public  school  system,  this  Court  will  decline  to  entertain  the 
controvesy.     Bfxtrd  of  Edncatlon  v.  Kenan ^  56(5. 

CORPORATION: 

1.  A  proceeding  in  the  nature  of  a  creditor's  bill,  with  or  without  a 

l)rayer  for  its  dissolution,  may  be  brought  by  the  State  or  a 
county  against  a  cori)oration  against  which  taxes  have  been 
assessed,  and  for  the  payment  of  which  no  proi)erty  can  be 
found  to  be  levied  upon.  Slate  and  (TuUford  v.  (korgia  Com- 
pant/ J  34. 

2.  Where  a  joint  stock  (unincorporated)  association  is  succeeded  by 

an  incorporated  company,  whose  stockholders  are  the  members 
of  the  joint  stock  association  and  pay  their  subscriptions  to  the 
.«tm*k  of  the  new,  not  in  cash,  but  in  stock  of  the  old  concern, 
thev  are  debtors  to  the  full  amount  subscribed  bv  them,  and  if 
they  are  also  creditors  of  the  corporation  and  it  becomes  insolv- 
ent, they  cannot  share  in  any  part  of  the  assets  until  their  lia- 
bility has  been  paid  in  full.  In  such  case  the  receiver  should 
retain  all  dividends  on  debts  due  to  stockholders  thus  indebted 
to  the  corporation  until  he  is  ready  to  make  a  final  settlement 
witli  all  the  creditors.     liain  v.  L'mn  AiMociaiion^  248. 

3.  Sections  1  and  3  of  Article  VIII  of  the  Constitution  do  not  create 

joint  stock  associations,  but  are  directions  to  the  (Jeneral  Assem- 
bly not  to  grant  special  charters  to  corporations  (which  word,  by 
force  of  section  3,  includes  joint  stock  associations),  except 
where  the  object  cannot  })e  attained  un<ler  the  general  law. 
Ifanftfrhi  v.  Johnnon,  253. 
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4.  A  c'ori)oratioii  beting  a  creation  of  law,  whose  foundation  is  a  grant 

of  a  franchise,  there  must  lie  an  acceptance  of  the  jrnint  or  char- 
ter before  it  can  take  effect.     Fertilizer  (h.  v.  ClnU,  44(). 

0.  Officers  of  a  corporation,  from  the  hijriiest  to  the  lowest,  are  only 

the  a<ri»nts  thereof,  and  tlieir  acts  and  contracts  are  binding  on 
their  principal  only  when  within  the  scope  of  their  authority, 
express  or  implied.     Rumhtmgh  v.  Imprnvement  Co.,  7ol. 

n.  The  sco|H'  of  the  authority  of  one  officer  of  a  cor|ioration,  as  to  a 
j)ast  transaction  at  least,  cannot  be  proved  by  the  inisworii  decla- 
rations of  another  officer  or  agent.     J  hid. 

7.  In  an  action  on  a  draft  drawn  by  and  on  an  agent  of  a  coryjoration 
and  accepted  by  him  in  the  name  of  the  cori>oration,  the  decla- 
nitions  of  the  president,  made  after  the  alleged  acceptance,  were 
inadndssible  t(^  show  the  agent's  authority  to  bind  the  coniitany. 
fhid. 

5.  An  c.rrrutnl  contract  of  a  corj>oration,  not  in  writing,  is  not  invalid 

under  .section  (kS:^  of  The  Cofir.     Luttn'ff  v.  Martin,  5<>3. 

?K  Although  a  corporation  not  authorized  to  build  and  ojx'rate  a 
railroad  would  be  acting  ttitni  rins  to  engage  in  such  buginesi', 
yet  it  may  render  itself  liable  for  "railroad supplies"  purchast-ci 
and  used  by  it,  especially  where  the  articles  bought  were  not 
such  that  the  seller  would  have  notice  that  the  corjwration  would 
not  have  need  of  them  in  its  business  and  where  the  seller  had 
no  notice  that  the  goods  were  to  be  used  for  any  other  purp"«? 
than  the  regular  business  of  the  company,     fhid. 

10.  A  general  agent  of  a  corporation  may  delegate  to  another  author- 
ity to  buy  supplies  for  the  cori)oration.     J  hid. 

(\)RP()HATI()X,  Service  of  Process  on,  1S1». 

CORPORATIOX,  MrXK'IPAL,  Toi),  7(«): 

1.  The  power  to  levy  assessments  upon  owners  of  property  for  ^5pe- 

cial  benefits  accruing  to  the  same  from  improvements  is  not  inher- 
ent in  a  i)ublic  corporation,  but  must  be  directly  conferred  by 
statute,     (irt't'uahiirtt  v.  MvAdun,  .'>5J). 

2.  Where  a  statute  confers  authority  on  a  nuinicipal  cor]:>oration  to 

nuike  assessments  on  projK'rty  for  si)ecial  benetitij  and  j)re«'ribe? 
the  mode  of  exercising  the  i>ower,  that  mode  must  Ix?  Mricif^ 
pursue<l,  except  as  to  entirely  innnaterial  matt^^rs.     Ihid. 

COSTS: 

1.  The  failure  of  a  Judge  to  adjudicate  as  to  co8t«  does  not  effet't  or 
render  invalid  as  a  final  judgment  an  adjudication  ujwn  another 
matter  embraced  therein.      Yonug  v.  Couuefly,  (UO. 
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2.  In  an  action  on  a  note  a.-^ainst  a  husband,  the  wife  being  joined 
as  grantee  in  a  deed  which  the  action  also  sought  to  set  aside  as 
fraudulent,  there  was  judgment  against  husband  on  the  note, 
but  the  deed  was  not  set  aside:  Ileld^  that  costs  were  i)roperly 
granted  to  the  wife.     Jirivo  v.  Xorri»,  (wl. 

C'OrXSEL  (see,  also,  Attorneys  and  Solicitors): 

1.  Fees: 
Counsel  fees  for  collection,  although  provided  for  in  a  note,  cannot 
be  recovered  in  an  action  on  a  note.     Brisro  v.  Xorrinj  (\7\. 

2.    A(»REEMEXT   HETWEEN  : 

An  alleged  verbal  agreement  between  counsel,  if  denied,  will  be 
deemed  as  legally  non-existent  in  matters  affecting  an  apjieal. 
Sorfdh'if  V.  AxhevUlc^  iVAA\  //emphill  v.  Morrinou^  750. 

;>.  Neglect  of: 
Where  an  appeal  has  been  dismissed  for  failure  to  i)rint  tlu'  record  a 
motion  to  re-instate  will  not  be  allowed  on  the  ground  that  such 
failure  was  caused  by  the  neglect  of  counsel,  for  the  neglect  of 
counsel  is  the  neglect  of  the  party  himself,  and  does  not  excuse. 
Xenl  v.  LiiinJ  Compant^,  841. 

COrXTER-CLAIM: 

1.  Where  it  appeared  that,  during  the  pendency  of  an  action  of  claim 

and  deliverv  to  recover  a  soda-water  machine  leased  to  defendant, 
plaintiff  had  agreed  to  deliver  a  new  machine  to  defendant  and 
take  back  the  one  in  controversy  at  a  certain  value:  Nelrl,  that  the 
agreement  being  executory,  and  not  executed,  did  not  bar  the 
further  pn)secution  of  the  action,  and  its  breach  by  the  plaintiff 
did  not  furnish  ground  for  a  proper  counter-claim,  since  it  did 
not  exist  at  the  commencement  of  the  action.     Puff'tr  v.  IjUcuk^ 

o/  /. 

2.  The  measure  of  damages  to  defendant  for  such  breach  was  the 

difference  between  the  cost  of  a  similar  machine  inirchased  by 
hirn  from  another  manufacturer  and  the  new  machine  which 
plaintiff  agreed  to  furnish.     I  hid. 

corRT-iiorsE: 

A  court-house  cannot  be  subjected  to  a  lien  for  materials.  Snon-  v. 
Com  111  iMionen*,  l>l>o. 

COURT  RECORDS: 

Cannot  be  collaterally  attacked.     Forhea  \\  ]yi(/(/in>^,  122. 

COVENANT  RUNNINC;  WITH  LAND,  ()S8. 

CURTESY:    See  "Tenancy  by  the  Curtesy  Initiate." 

CUSTOMS  AND  USAdES  OF  TRADF:    See  "Contract,  11  and  12.." 
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CRKDITOR: 

Forbearance  by,  to  sue  principal  releases  surety.  Chemical  Co.  v. 
Pegraniy  HI 4. 

CREDITOR'S  BILL: 

The  State  and  county,  either  or  both,  may  bring  a  creditor's  bill 
apiinst  a  corporation  for  the  collection  of  taxes  due  by  it  when 
the  Sheriff  can  find  no  projwrty  to  levy  upon.  State  aud  (ifiU- 
ford  V.  Georgia  Company^  34. 

CRIMINAL,  EXTRADITED,  Smi. 

CROPS: 

1.  Claim  and  delivery,  79,  1()2. 

2.  Mortgage  of  wife's,  by  husband,  283. 

3.  Intermixture  of,  who  resi)onsible,  283. 

CROSSIN(;,  RAILROAD,  accident  at,  720. 

CRUELTY  TO  ANIMALS: 

1.  The  shooting  and  killing  or  wounding  of  pigeons  used  as  targets, 

for  amusement  and  8i>ort,  is  indictable  as  a  violation  of  section 
2482  of  The  Code,     Slate  v.  Porter,  887. 

2.  The  statute  does  not  require  the  allegation  or  proof  of  torture  or 

cruelty,  except  as  involved  in  unneces.sar}-  suffering  knowingly 
and  willfully  i)ermitted.     Ibid. 

DAMAdES,  720: 

1.  To  Land: 

Damages  caused  bv  diversion  of  water  are  not  covered  bv  the  statute 
(section  1943  et  seq.  of  The  Code)  providing  for  the  acquirenieut 
of  rights  of  way  by  railroad  companies.     Ward  v.  Radrmd^  HiS. 

2.  For  detention  of  land,  227. 

3.  Exemplary,  when  allowed  for  i)ersonal  injuries,  32i{. 

4.  Action  for,  Ati.viNST  Attorneys: 

Parties  who,  by  being  estopped  by  an  adjudication  in  a  suit  wherv 
counsel  have  apix?ared  without  authority  to  represent  them, 
lose  proi)erty  to  which  they  are  entitled,  may  maintain  an 
action  for  damages  against  those  who  combined  to  procuiv  the 
adjudication.     Hackett  v.  McMillan ,  513. 

5.  Assessment  of,  for  land  taken  by  municipal  corporation  in  the 

exercise  of  eminent  domain,  747,  759,  709. 

(>.    ENtiriRY  AS  TO,  ON  .iriKiMENT  BY  DEFAULT: 

P^ntjuiry  as  to  damages  cannot  be  executed  at  same  lenn  at 
which  judgment  by  default  is  taken,  unless  allowed  by  statute. 
Bnnni  v.  Rhlmhart,  772. 
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DEATH  FROM  EXPOSURE: 

A  conductor  requiring  an  intoxicated  man  to  leave  the  train  for 
non-payment  of  fare  does  not  render  the  carrier  liable  for  the 
death  of  the  man  from  exposure,  where  tlie  conductor  did  not 
have  reasonable  ground  to  believe  that  the  man  was  unable  to 
find  his  wav  or  walk  to  the  nearest  house  or  to  the  railroad  sta- 
tion,  or  even  to  his  own  father's  house,  which  was  not  faraway. 
RoAeman  v.  Railroad,  709. 

DEATH  CAUSED  BY  THIRD  PERSON,  859. 

DEBT,  OLD: 

The  widow  of  an  execution  debtor  is  not  entitled  to  homestead  in  the 
land  sold  under  a  judgment  taken  on  a  debt  contnicted  before 
18()8,  but  the  purchaser  takes  the  land  subject  to  the  widow's 
dower.     Bulf  v.  Scoit,  375. 

DECEDENT'S  ESTATE: 

Claim  against  for  services  rendered,  8:53. 

DEED,  158,  (552: 

1.  A  deed  is  presumed  to  have  been  delivered  at  the  time  it  bears 

date,  but  the  presumption  may  be  rebutted  by  evidence  aViiimh, 
in  which  case  it  becomes  operative  from  the  actual  date  of  deliv- 
ery.     Vaughan  v.  Parker,  96. 

2.  A  deed  duly  executed,  probated  and  recorded  by  an  attorney  in  fact 

is  suiFicient  to  show  color  of  title,  though  the  power  of  attorney 
be  not  j)roduced.     Smith  v.  Allen ,  223. 

3.  A  deed  to  one  as  trustee  who  signs  the  same,  if  probated  and  reg- 

istered as  the  deed  of  the  grantor,  is  color  of  title,  though  not 
probated  as  to  the  trustee.     Ihid. 

4.  The  deed  of  a  mortgagee  to  the  purchaser  of  land  sold  under  the 

l)ower  of  sale  contained  in  the  mortgage,  reciting  the  sale  in  i)ur- 
suance  of  the  power,  is  prima  facie  evidence  that  all  the  terms 
of  tlie  power  and  all  requirements  as  to  notice  have  been  com- 
1)1  ied  with.     LunHford  v.  Speahy  fi08. 

DEED,  in  Fnuul  of  Marital  Rights,  83. 

DEED,  UNRE(ilSTP:RED: 

1.  The  equitable  interest  in  land  created  by  an  unregistered  deed 

can  ordinarily  ]je  extinguished  by  a  return  of  the  consideration 
and  surren<ler  of  the  deed.     Af tiler  v.  Churchy  62<). 

2.  The  proviso  to  section  1,  ch.  147,  Acts  of  1885  (''Connor's  Act"), 

that  no  purchase  of  land  from  a  donor,  bargainor  or  les.«or  shall 
avail  or  pass  title  as  against  any  unregistered  deed  executed  prior 

02— Vol.  112 
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to  Doceiiiber  1, 1885,  where  there  is  constructive  or  actual  notice, 
applies  as  well  to  a  purchaser  of  land  at  an  execution  sale  with 
actual  notice  as  to  a  purchaser  from  the  "bargainor  or  lessor." 
Co  urn  V.  WHhron\  73(>. 

DEM  AND.  BY  LANDLORD  for  }X)sses8ion  of  crops,  when  not  nece^ary 
to  prove,  IS). 

DEMURRER: 

1.  A  nilinj^  in  this  Court,  on  a  former  appeal,  that  the  lower  Court 

ought  to  hav^e  sustained  a  demurrer  to  one  of  the  causes  of 
action  set  up  in  the  complaint,  did  not  warrant  that  Court  in 
excluding  evidence  on  such  cause  of  action  as  re»  judicata,  but 
it  should  have  entered  judgment  sustaining  the  demurrer  and 
then  might  have  ix^rmitted  the  plaintiff  to  amend.  Maggdt  v. 
Roberts^  71. 

2.  Misjoinder  of  parties  should  be  taken  advantage  of  by  demurrer 

and  not  by  motion  to  strike  out  a  party.     McMillan  v.  Baxley, 

578. 

DESCRIPTION,  472: 

1 .  Where  in  a  patent  to  B.  setting  out  the  boundaries  of  a  grant  of 

land  there  is  an  exception  as  follows:  "Within  which  bounda- 
ries there  hath  been  heretofore  granted  22,633  acres,"  the 
exception  is  not  void  for  uncertainty  if  it  can  be  shown  what 
land  was  included  in  the  excepted  grant.  Afannfacfuriug  Co.  v. 
Frt'fff  158. 

2.  Recitals  in  a  deed  made  by  a  commissioner  of  Court  in  proceed- 

ings to  which  jdaintiff  was  a  party,  containing  no  reference  t«"> 
the  description  of  the  land  described  in  the  petition,  are  not 
evidence  of  the  identitv  of  the  land  sued  for  with  that  descril)ed 
in  the  petition,     (iarrimn  v.  Tinley^  652. 

DISABLING  STATCTES:    See  Statctrs. 

DISCRETION  OF  JUDIJE: 

It  is  within  the  discretion  of  the  presiding  Judge,  under  The  Cmit^, 
section  274,  to  permit  a  plaintiflf  to  file  a  reply,  though  by  reas<in 
of  laclu\s  he  may  not  be  entitled  to  do  so.     McMillan  v.  Baxlr^. 

578. 

DIVERSION  OF  WATER  ON  LAND,  168. 

DISTRIBUTIVE  SHARE: 

Where  money  was  paid  by  an  administrator  to  one  supix)sed  to  Ih' 
entitled  as  a  distributee  **in  full  of  his  distributive  share  and 
on  his  promise  to  refund  should  any  lawful  claim  come  ajjainst 
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the  estate/*  no  cause  of  action  accrued  to  those  who  were  rightly 
entitled  and  the  monev  can  onlv  be  recovered  by  the  adminis- 
trator  to  whom  the  promise  was  made.     Norwood  v.  O'Xeal^  127. 

DIVORCE: 

l.".l  menaa  et  fhoro — Where  a  wift?  has  obtained  a  divorce  a  menMi  et 
thoro  she  is  entitled  to  recover  from  her  iiusband  the  ix)8session 
and  use  of  her  lands  acquired  after  the  Act  of  184S  (section  1840 
of  The  Code)  and  whatever  rights  her  husband  had  in  such 
lands  are  suspended  until  a  reconciliation,  or  until,  by  her 
death,  he  may  become  tenant  by  the  curtesy  initiate.  Taylor 
v.  Tm/Ior,  134. 

2.  A  rhtcuh  inatrimonii — Declarations  of  paramour  admissible,  when, 
152. 

DOMICILE,  LAW  OF,  59. 

DOWER,  375. 

EA8EMEXT: 

1.  Where,  in  the  grant  of  an  easement,  a  reservation  is  made  by  the 

grantor  of  a  yearly  sum  to  be  paid  him,  it  is  a  covenant,  and  the 
grantor  may  bring  an  action  of  debt  for  the  non-payment  of  the 
sum  so  reserved.  Such  covenant  runs  with  land  to  which  it  is 
appurtenant,  and  a  subsequent  purchaser  of  the  land  takes  it 
subject  to  the  burden  of  the  easement,  and  is  entitled  to  collect 
the  comi)ensation.     Rahj/  v.  ReeveHy  ()S8. 

2.  The*grantee  who  accepts  and  acts  under  a  deed  granting  an  ease- 

ment and  reserving  rental  is  bound  by  its  covenants.     Ibid. 

EJECTMENT: 

Where,  in  an  action  for  the  recovery  of  land,  the  defendant,  whether 
he  might  rightfully  claim  the  relation  to  the  plaintiff  of  lessee 
or  tenant  in  common,  waives  his  right  and  disregards  his  oppor- 
tunity to  admit  by  answer  or  disclaim  the  true  interest  of  the 
plaintiff,  he  cannot,  after  disputing  the  plaintiff's  title,  fall  back 
on  a  denial  of  the  ouster  when  every  other  defence  has  failed 
him.  Nor,  after  failing  to  establish  his  ownership,  can  he,  by 
his  pleadings,  make  his  occupancy  adveive  oh  InUUf  so  as  to 
mature  title  against  the  plaintiff,  when,  in  fact,  he  has  held 
under  the  plaintiff  or  those  under  whom  he  claims.  Vaufjhan  v. 
Parker  J  9(). 

ENDORSER: 

Part  payment  of  a  note  by  the  ]>ayee  who  has  endorsed  it  will  not 
repel  the  bar  of  the  statute  of  limitations  as  against  the  maker, 
the  statute.    The  Code,   ^371,  confining  the  act,  admission  or 
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acknowlod^inent,  as  evidence  to  rejiel  the  bar,  to  the  asfiociated 
partners,  obligors  and  makers  of  a  note.     Ij'Dnc  v.  Bnthr,  45S. 

EMINENT  DOMAIN,  7G9: 

1.  Where  a  corporation,  having  the  right  of  eminent  domain,  and 

whose  charter  imposes  the  duty  of  ascertaining,  by  a  prescribed 
method,  the  damages  or  benefits  resulting  to  the  owner  in  case 
of  disagreement,  takes  and  occupies  land  without  haWng  taken 
any  valid  legal  proceedings  to  have  the  damages,  etc.,  ast«essed, 
and  refuses  on  the  demand  of  the  owner  to  proceed  to  have  such 
assessment  made,  such  owner  is  entitled  to  a  writ  of  mamiamn.t 
compelling  the  performance  of  the  duty  imposed  by. the  charter. 
Mclhwrll  V.  AHheriUe,  747. 

2.  Although  land  limited  over  by  way  of  contingent  remainder  may 

not  be  sold  for  partition  until  the  contingency  hai)i)ens,  j-et  it 
mav  Ik»  taken  in  the  exercise  of  eminent  domain,  and  the  fund 
awarded  as  damages  will  be  substituted  for  the  realty,  to  be 
divided  among  those  entitled  when  the  contingency  hapin^ns. 
MiUer  v.  Afiheriilt^  7.)9. 

ENTRIES  AND  GRANTS: 

1.  Where  enterera  of  Cherokee  lands,  as  to  the  acquisition  of  which 

a  mode  of  procedure  different  from  that  applicable  to  other  pub- 
lic lands  was  in  force  prior  to  November  1,  188:^  (see  se<*t ions 
24(w,  24(>()  and  2477  of  Th'  Code),  laid  their  entries  in  IHoo^nd 
1800,  and  failed  to  comply  with  the  reciuirements  of  law  and  to 
pay  the  purchase-money  and  take  out  grants  until  Febniar}', 
1890:  //r/r/,  that  their  long  delay  was  an  abandonment  of  the 
equity  which  their  entry  gave  them  to  actpiire  title  to  the  lands 
so  entered,  and  having  obtained  grants,  they  held  the  legal  title 
to  the  lands  in  trust  for  a  grantee  of  the  same  land  issued  in 
October,  18iK),  under  an  entry  made  in  Decembt*r,  18S9,  and  thir* 
would  Ik?  so  even  if  the  later  grantee  had  made  bis  entr\-  with 

notice  of  the  previous  entries  of  1855  and  18<J0.  Khm*^!/  v.  Aftni- 
(hnj,  81(). 

2.  A  grant  of  land  made  under  a  lajjsed  entry  is  not  necessarily  void, 

and  where,  in  an  action  of  ejectment  involving  ccmflicting 
entries,  the  plaintiff  seemed  to  liave  the  senior  entry  and  a 
senior  grant,  but  the  defendant,  junior  grantee  under  a  junior 
entry,  in  his  defence  alleged  that  the  plaintifTs  senior  entry  had 
lapsed,  and  set  uj)  his  eipiity  to  have  the  plaintiff  declare<l  a 
trustee  for  defendant  under  his  later  entrv:  Held,  tliat  snich 
assertion  of  counter-claim  or  e(iuity  was  not  a  collateral  attack 
on  plaintiff's  title.     Jhid. 
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3.  Where  plaintiff  claims  under  grants  issued  under  lapsed  entries 

he  cannot  fall  back  on  a  subsequent  entry  made  a  short  time 
before  such  grants  were  issued.     Ibid. 

4.  Where  a  junior  grant  under  a  junior  entry  is  good  against  a  senior 

grant  under  a  lapsed  senior  entry  the  question  of  the  priority  of 
survey  is  of  no  moment,  nor  is  vagueness  in  the  junior  grantee's 
entry  if  cured  by  his  survey  and  grant.     Ibid. 

EQT'ITABLE  INTEREST  IX  LAND: 

When  created  by  an  unregistered  deed  the  equitable  interest  in  land 
may  ordinarily  be  extinguished  by  a  return  of  the  consideration 
and  a  surrender  of  the  deed,  but  where  the  grantee  is  a  feme 
covert  the  deed  of  herself  and  husband,  with  her  privy  exami- 
nation, is  necessary.     Miller  v.  Church,  62(). 

K^TOPPEL,  747,  759: 

1.  Where,  in  ejectment,  the  jury  found  that  ** plaintiff  did  advise 

or  induce  defendant  to  buy  the  land  before  he  purchased  the 
same,"  such  finding  is  not  sufficient  to  create  an  estoppel  against 
plaintiff  when  it  is  not  also  found  that  plaintiff  knew  of  her  title 
when  she  gave  the  advice,  or  that  defendant  did  not  know  of 
plaintiff's  title,  or  that  he  was  deceived  by  such  advice.  Bishop 
V.  Minton,  524. 

2.  A  warranty  deed  by  one  having  only  a  contingent  remainder  in 

land  passes  the  title,  by  way  of  estop^)el,  to  the  grantee,  as  soon 
as  the  remainder  vests  by  the  happening  of  the  contingency  upon 
which  such  vesting  depends.     Foster  v.  Ilackett,  546. 

li.  Where,  in  an  action  to  recover  land,  a  record  of  proceedings  for 
the  sale  of  land  to  which  plaintiff  was  a  party  was  relied  upon 
as  an  estopj)el  against  the  plaintiff,  and  there  was  nothing  in  the 
record  to  show  that  the  land  to  which  the  proceedings  related 
was  the  same  as  the  land  for  which  this  action  was  brought: 
Held  J  that  such  record  cannot  be  admitted  as  an  estoppel  against 
the  plaintiff,     (kirriaon  v.  Tinley,  652. 

4.  The  fact  that  a  subcontractor  sought  in  one  action  to  enforce  his 

lien  against  the  owner  of  a  building  without  joining  the  con- 
tractor, cannot  estop  the  i)laintiff  from  recovering  a  judgment 
against  the  contractor  in  another  action,  in  which  the  latter  and 
the  owner  are  parties.     Lumber  Co.  v.  Situford,  655. 

5.  Where  an  employc^e  or  servant  of  leasees  of  mining  rights  works 

for  them  in  exploring  the  minerals  on  the  land,  and  afterwards 
•  acquires  from  the  les.soi*s  the  mineral  rights  on  the  land,  he  is 
not  e8topi)ed  from  denying  the  title  of  his  fonner  employers  to 
such  mineral  rights,  the  lease  thereof  having  been  forfeited  by 
non-user.     MoxveU  v.  Todd,  677. 
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EVIDENCE,  304,  SIKJ,  845,  859,  875: 

1.  While  a  deed  is  prt'sume<l  to  have  bet*n  delivered  at  the  time  it 

hears  date,  evidence  alinnde  may  be  admitted  to  rebut  such  pre- 
Bumption.      Vaitghan  v.  Pnrh)\  %. 

2.  The  deelaratioiiB  of  an  alle^red  paramour  made  to  or  in  the  pies- 

ence  of  a  party  to  a  suit  for  divorce  n  rlnmlo  Matrimonii,  tending 
to  show  that  improj>er  familiarities  had  been  or  were  al»ut  to 
lx»  indul^^l  in  between  them,  and  8ueh  j»arty*8  reply  to  such 
declarations,  are  admissible  in  evidence  and  do  not  come  within 
the  prohibition  of  section  1288  of  The  Cmle.     Toole  v.  Toiile,  152. 

3.  A  declaration  made  by  a  husband  to  his  wife  as  follows:  "Laura, 

I  have  told  you  before,  and  I  tell  you  again,  1  don't  want  to 
catch  Palmer  at  my  house  any  more,"  made  in  the  presence  of  a 
witness  who  testified  to  witnessing  improjx^r  and  suspiciou? 
conduct  lK»tween  the  feme  defendant  and  Palmer,  the  alleged 
paramour,  was  not  such  a  confidential  communication  betwc-en 
hus))and  and  wife  as  is  privilejred,  but  a  command  uttered  in 
the  presence  of  another,  and  was  competent  testimony  when 
offered  by  a  third  party  in  connection  with  testimony  concem- 
injr  the  feme  defendant's  improper  conduct.     Ibid. 

4.  In  an  action  for  divorce  on  the  ground  of  adultery  of  the  wife, 

evidence  that  she  offered  to  pay  the  costs  of  a  criminal  prosecu- 
tion against  her  alleged  i)aramour  was  com})etent,  not  in  any 
sense  as  a  confession  of  her  guilt,  but  as  tending  to  show  inteivst 
in  and  association  with  him  and  as  corroborating  other  testi- 
mony as  to  adulterous  intercourse  between  the  jxarties.    Hid. 

5.  Minutes  of  Court  are  admissible  as  evidence  to  establish  the 

validity  of  proceedings  when  the  original  papers  of  a  cau« 
have  been  lost  or  burnt.     Smith  v.  Allen,  22ii. 

().  Where  in  an  action  on  a  note,  the  plaintiff,  in  explanation  of  a 
credit  thereon,  offered  to  prove  the  declarations  of  a  fonner 
owner  as  to  a  statement  made  to  him  bv  another  former  owner 
to  whom  the  payment  had  been  made:  Held,  that  such  declara- 
tions being  hearsay,  were  inadmissible.  {IltiqHT  v.  /Mi/,  1^- 
X.  C.,  \YM,  distinguished).     Spencer  v.  Fortesicne,  2l>8. 

7.  The  whole  admissions  in  pleadings  must  be  taken  together;  there- 

fort*  where,  in  an  action  on  a  note,  the  plaintiff  had  offered  the 
first  article  of  defendant's  answer  admitting  the  debt,  it  was 
proper  to  admit  af>  evidence  for  defendant  the  second  article  of 
the  answer,  which  was  a  qualification  of  the  first.     Ihid. 

8.  An  act  of  the  Ix»gislature  changing  the  niles  of  evidence  will  not 

l)e  construed  as  operating  retrosi>ectively  so  as  to  affect  existing 
rights.     Lmre  v.  ffarris,  472. 
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9.  The  rule  requiring  the  production  of  a  writing  itself,  as  the  best 
evidence,  does  not  apply  to  notices  of  sale  under  a  power  in  a 
mortgage,  and  hence  parol  evidence  of  the  posting  of  such 
notices  is  admissible  in  an  action  to  recover  possession  of  land 
sold  in  pursuance  thereof.     McMillan  v.  BaMej/y  578. 

10.  A  deed  executed  by  the  mortgagee,  reciting  the  sale  in  pursuance 

of  the  power,  is  prima  facie  evidence  that  all  the  terms  of  the 
power  and  all  requirements  as  to  notice  have  been  complied 
with.     Lunsford  v.  Speaks,  608. 

11.  No  question  is  competent  which  puts  the  witness  in  giving  an 

answer  to  it  in  the  place  of  the  jury,  or  offers  his  opinion  for 
their  adoption  upon  a  matter  involved  in  the  issues,  or  upon 
some  question  of  fact  to  be  ptissed  upon  by  them  preliminary  to 
a  finding  upon  an  issue.     Wolf  v.  Arthur,  691. 

12.  Where,  in  a  proceeding  to  detennine  the  validity  of  an  order  of 

arrest,  the  issue  was  as  to  whether  a  deed  had  been  executed  by 
the  defendant  with  intent  to  defraud  his  creditors,  etc.,  it  was 
error  to  pennit  the  grantees  to  answer  a  question  whether  the 
trade  between  them  and  defendant  was  a  bona  fide  transaction 
and  without  fraud.     Ibid, 

13.  In  an  action  on  a  draft  drawn  by  and  on  an  agent  of  a  corporation 

and  accepted  by  him  in  the  name  of  the  corporation,  the  decla- 
rations of  the  president,  made  after  the  alleged  acceptance,  were 
inadmissible  to  show  the  agent's  authority  to  bind  the  company. 
Humbough  v.  Improvement  Co.,  751. 

14.  Where,  in  an  action  to  recover  land,  the  defendants  sought  to 

introduce  in  evidence  a  record  of  a  suit  then  pending  between 
the  plaintiff  and  another  for  the  purpose  of  showing  that  that 
case  was  between  the  same  parties  and  for  the  same  cause  of 
action,  and  it  appeared  that  none  of  the  present  defendants  were 
a  party  to  such  suit:  Held,  that  the  record  was  properly  excluded. 
(\irr  V.  Alexander,  783. 

15.  Where,  in  a  statement  of  an  account  between  partners,  the  only 

testimony  as  to  an  item  of  charge  against  one  j>artner  was  the 
testimony  of  witnessses  that  the  said  partner  sold  to  them,  and 
they  paid  him  the  money  for  certain  articles  of  i)ersonal  prop- 
erty, such  as  was  dealt  in  by  the  finn:  Held,  that  sucli  testimony 
was  sufficient  to  support  the  finding  by  the  referee  charging  such 
item  against  the  partner.     Biggs  v.  Waters,  836. 

16.  In  an  action  against  a  ])artnership  for  the  proceeds  of  goods  sold 

on  consignment  a  statement  of  account  rendered  })y  one  of  the 
partners  long  after  the  dissolution  of  the  copartnership,  show- 
ing the  indebtedness  of  the  firm,  not  to  the  plaintiff,  but  to  a 
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third  party,  between  whom  and  plaintiff  no  privity  is  sliown,  is 
not  admissible  as  evidence  either  to  bind  the  defendants  or  to 
contradict  a  deposition  of  one  of  the  partners.    Detrick  v.  }frl^mt, 

840. 

17.  On  a  trial  for  murder  the  Solicitor  was  permitted  to  ask  a  female 

witness  (for  whose  favor  the  deceased  and  the  prisoner  were  rivals, 
and  who  was  sitting  in  the  lap  of  the  deceased  just  before  the  fetal 
struggle)  whether  the  prisoner,  when  he  came  towards  her  and 
the  deceased,  appeared  to  be  mad  or  in  fun,  the  reply  being  that 
he  seemed  to  be  mad:  Hckiy  that  such  question,  being  only  a  sim- 
pler form  of  an  inquiry  as  to  what  tlie  manner  of  defendant  was 
when  he  approached  decea.sed,  was  not  improperly  admitted. 
State  v.  Edirardii,  901. 

18.  The  declarations  of  a  j)risoner  made  immediately  after  and  not 

during  the  transaction  constituting  the  offense  with  which  he  is 
charged  are  not  admissible  in  evidence,  except  as  corrolionitiTe 
of  his  evidence,  if  he  has  availed  himself  of  the  privilege  of  tes- 
tifying in  his  own  behalf.     Ibid. 

19.  On  a  trial  for  murder  the  defendant  cannot  complain  of  the  exclu- 

sion of  his  declarations  made  aft^r  the  struggle  and  sliootinp. 
which  resulted  in  the  deiith  of  his  antagonist,  if  in  a8ubse<]nent 
period  of  the  trial  all  of  such  declarations  were  admitted  after 
the  State  had  called  out  a  part  of  them.     Ibid, 

EXAMINATION  OF  PARTY  BEFORE  TRIAL,  141. 

EXCEin:'I()N  TO  JUDGE'S  CHARGE: 

1.  Where  the  Judge  below,  in  instructing  the  jury,  submitted  a 

phase  of  a  question  which  there  was  no  evidence  to  support^  an 
oral  exception  to  the  qu€»stion  immediately  taken  and  noted  and 
assigned  as  error  for  the  case  on  appeal  is  sufficient  to  present 
the  matter  on  appejil,  though  no  written  instruction  on  the  suh- 
ject  was  prayed  for  by  the  excepting  counsel  before  the  cIok*  of 
the  evidence  as  provided  by  section  415  of  The  Cjdr.  Lr*'  v. 
William-^  510. 

2.  Exceptions  to  the  Judge's  charge,  filed  in  the  Clerk's  office  after 

the  settlement  of  the  case  on  aj)peal,  are  not  jiroperly  a  part  of 
the  transcript  on  appeal,  and  should  not  Ix*  sent  up.  //emphW 
V.  }forri8oUf  75(). 

3.  The  i)urpose  of  requiring  exceptions  to  be  made  sjiecifically  in 

appellant's  statement  of  case  is  that  the  Judge,  in  settling  the 
case,  may  send  up  such  parts  of  the  testimony  as  are  pertinent 
to  the  parts  of  the  charge  excepted  to,  and  that  tlie  apix'llee 
may  be  apprised  at  the  "settlement"  of  the  rase  and  before 
argument  here  of  the  tnie  grounds  ui)on  which  the  apj^eal  in 
based.     Ibid. 
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4.  The  Judge  below  has  no  authority  without  the  consent  of  the 
api)ellee  to  extend  the  time  fixed  by  tlie  statut^.^  for  filing?  excep- 
tions, and  no  agreement  of  counsel  when  denied  and  not  entered 
upon  the  record  or  in  writing  will  be  considered  by  this  Court. 
Ibid. 

**EXCK^SIVE"  VALUATION  AND  *' EXCESSIVE"  TAX: 
Meaning  of,  698.  , 

EXCUSABLE  NEGLECT: 

Where  a  judgment  has  been  rendered  on  a  rerdirf  the  judgment  and 
verdict  cannot  be  set  aside  for  excusable  neglect,  etc.,  under 
section  274  of  The  Code.     Brofin  v.  Hhinrhnrt^  112, 

EXECUTOR.     (See  also,  Administrator): 

1.  Application  ])y,  for  construction  of  will,  102. 

2.  Right  of,  to  possession  of  land: 

Where  an  executor  was  charged  with  the  management  of  land, 
which  implied  the  right  of  possession  until  the  trust  should  be 
fully  carried  out,  upon  his  death  and  the  ap})ointment  of  an 
administrator  dc  bonis  non,  cum  tn^Utmcntn  amu'j'o,  the  latter 
became  entitled  to  the  i)OSsession  of  the  land,  and  can  recover 
the  same  from  those  withholding  it.     Smafhcru  v.  Moody,  791. 

EXECUTION  SALE: 

1.  A  purchaser  at  an  execution  sale,  a  stranger  to  and  having  no 

notice  of  any  irregularity  or  fraud  in  the  judgment  under  which 
he  buys,  has  ouly  to  inquire  if  the  Court  from  which  the  execu- 
tion issued  had  jurisdiction  of  the  parties  and  the  subject-mat- 
ter.     WilliawH  V.  Johnson^  424. 

2.  Inadequacy  of  price  !)id  at  an  execution  sale  is  no  ground  for 

contesting  the  title  of  the  i)urchaser  by  the  debtor.     I  bid. 

EXEMCTION:    See  HoMiiisTEAD. 
EXECUTION  RKJHTS,  present  value  of: 

The  Court  having  no  rule  by  which  to  determine  the  present  value 
in  cash  of  exem[)tion  rights,  the  present  division  of  a  fund  n»p- 
resenting  such  exemption  must  be  attaineil  by  arbitration  or 
agreement  among  the  claimants.      VanMonj  v.  Thorutttn,  llKi. 

EXPERT  TESTIMONY: 

When  admissible  to  explain  tloubtful  language  of  written  contract. 
SimpHon  v.  Per/ mm,  541. 

EXTRADITED  CROriNAL: 

Upon  a  fugitive's  surrender  to  the  State  demanding  his  return  in  pur- 
suance of  national  law,  he  may  be  tried  in  the  State  to  which  he 

G3_Vol.  112 
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is  returned  for  any  other  offenfle  than  that  speciiied  in  the  retiuisi- 
tion  for  hin  rendition,  and  in  80  trying  him  against  his  objection, 
no  right,  privilojre  or  immunity  secured  to  him  by  the  Conrtitu- 
tion  and  laws  of  the  T'nited  States  is  thereby  denie<l  him.    Stnu- 

FAILURK  OF  a)XSII)ERATIOX,  115. 
FAI>E  JUI)(;MP:NT,  writ  of:    Sc^e  "Practice." 

FAI>SE  PRETENSE: 

Since  the  passage  of  chapter  20o,  Acts  of  181)1,  defining  a  felony,  an 
indictment  for  fals<.»  pretense  which  omits  the  word  **  feloni- 
ously'* is  fatally  defective.     >!tote  v.  Jinjan^  848. 

FAMILY: 

The  dei)endent  family  of  a  decedent  for  whom  sections  2110  and 
2117  of  The  ('<hIv  j)rovide  art*  tho.«e  within  the  prescrilxHl  ace 
residing  with  the  widow  at  the  death  of  her  husbanti,  and  not 
at  the  date  of  the  application.     In  re  Haye»,  7(>. 

FEDERAL  JURISDICTION:    See  "Remov.\l  of  Caisks." 

"FELONIOUSLY": 

The  omission  of  the  word  "feloniously"  in  a  bill  of  indictment  fifr 
false  i)retense  is  a  fatal  defect.     Sinte  y.  VahhirU^  S-vl. 

FEME  COVERT: 

1.  A  contract  by  a  feme  covert  cannot,  by  the  terms  of  the  same,  in 

the  absence  of  a  deed  debarring  her  from  claiming  a  homestead 
in  her  land,  be  made  such  a  charge  U|x>n  the  land  ji«  will  deprive 
her  of  the  right  to  claim  her  exemption.     Bailey  v.  Kurron,  54. 

2.  Where  a  judgment  of  the  Superior  Court  declared  the  indebtetl- 

ness  of  hus])and  and  wife  to  Ix*  a  "chargt*"  ujwn  thest^jwrate 
estate  of  the  wife  and  ordered  a  sale  of  her  lan<i  to  i»ay  the 
same:  Held,  such  adjudiaited  charge  waf*  subordinate  to  her 
homestead  and  personal  property  exemptions,  and  the  commis- 
sioner should  first  allot  the  same  and  then  sell  the  excess.  IhUK 

\\.  The  common  law  disability  of  a  married  woman  to  make  a  con- 
tract, except  in  cases  permitted  by  the  statute,  obtains  in  thi?' 
State.     AnnMi'ung  \.  lient^  50. 

4.  A  contnict  of  feme  eorert  domiciled  in  this  State,  not  a  frw^trader 

and  not  having  the  consent  of  her  husband,  although  nia<le  in  a 
State  wlu*re  jemea  rorert  may  contract,  cannot  l>e  enforced  here. 

IhhL 

5.  A  fenn:  nnret  owning  land  under  a  settlement  by  deed  in  tni.'st 

is  subject  to  the  express  restrictions  of  the  deed  as  to  the  man- 


INDEX.  963 


ner  of  exercisinpr  her  control  over  the  panie,  and  cannot  dispose 
of  or  encumber  it  otherwise  than  bv  strict  conformity  to  the 
methods  prescribed  bj'  the  deed.     Mayo  v.  Farrar^  60. 

6.  A  feme  covert  who  pntH  a  lien  on  her  land  to  secure  the  debt  of 

another  becomes  surety  to  the  extent  of  the  property  so  encum- 
bered.    Davis  <i'  Gregory  v.  Ijissiter,  128. 

7.  But  if,  in  such  case,  the  creditor  aprrees  that  funds  belonjrinj^  to 

the  principal  and  coming'to  his  (the  creditor's)  hands  shall  Ixi 
applied  to  the  payment  of  the  secured  debt,  but  apj)lies  such 
funds  to  the  credit  of  other  notes  of  the  principal  debtor,  her 
land  will  be  exonerated  and  she  will  be  entitled  to  have  the 
deed  cancelled.     Ibid. 

8.  The  equitable  interest  created  by  an  unrcjaristcred  deed  can  ordi- 

narily be  extin<i:uished  by  a  return  of  the  consideration  and  a 
surrender  of  the  deed,  but  where  the  prantee  is  a  feme  covert 
such  equitable  estate  can  only  be  divested  by  her  deed  and  privy 
examination  and  joinder  of  her  husband.    MUler  v.  Church,  r»2(). 

9.  Where,  in  an  action  to  recover  land,  it  appeared  that  plaintiff's 

jrrantor  had  previously  conveyed  it  to  his  daughter,  a  feme  covert y 
who,  after  ret^iinin^  the  deed  for  a  year  without  having  it 
recorded,  returned  it  to  her  father  just  before  her  death,  with 
instructions  to  destroy  it,  which  he  did:  Hel'l,  that  plaintiff  was 
not  entitled  to  recover  the  land  from  the  defendants,  the  heirs 
of  the  daughter,  who  were  in  possession  under  tlie  equitable 
title  acquired  from  her.     Ibid. 

10.  Where  proi)erty  has  been  placed  in  the  hands  of  a  tnistee  for  the 
sole  and  separate  us(^  of  a  married  woman  she  has  no  ])ower  of 
disposition  over  it  except  such  as  is  clearly  given  in  the  instni- 
ment  creating  the  trust  and  in  t!ie  manner  therein  prescribed. 
Man  roe  v.  Trenholniy  634. 

FLKMTXG  V.  (iRAHAM,  dictum  in  withdrawn,  196. 

FORBEARANCE  TO  SI'E  PR! NCI]\\L  releases  surety,  614. 

FORFEITrRE:    See  "Contract." 

FORFEITrRE  OF  :MININ(t  PRIVILEGE.^  BY  NON-USER,  Maxwell 
V.  TiMld,  677. 

FORMER  ACQUITTAL,  plea  of,  S.-)7. 

FOREIGN  RESIDENTS: 

Citizens  of  different  States  of  the  American  Union  are  not  foreign 
to  eacli  other  so  as  to  admit  of  the  operation  of  the  rule  (which 
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is  not  settled)  that  an  undiFclosed  forei;ni  principal  cannot  main- 
tain an  action  on  a  contract  made  by  his  agent  with  another. 
Barham  y .  Bell ,  131. 

FRAUD,  115. 

FRAUDS,  statute  of,  46.'5,  472. 

FRAUDULENT  CONVEYANCE,  aS,  180,  278,  (>71,  691: 

1.  A  voluntary  conveyance  is  fraudulent  in  law  as  to  existing  cred- 

itors when  the  grantor  does  not  at  the  time  of  the  conveyance 
retiiin  proi)erty  fully  sufficient  and  available  for  the  8ati.«faction 
of  his  then  creditors.     Clement  v.  Cozart,  412. 

2.  If  a  conveyance  fraudulent  in  law  be  declared  void  at  the  suit  of 

an  existing  creditor  all  creditors,  those  existing  at  the  time  of 
the  execution  of  the  conveyance  and  also  subsequent  creditors, 
will  be  entitled  to  come  in  and  participate  in  the  fund  arising 
from  the  siile  of  the  i)roperty,  subject  to  existing  priorities  of 
lien  or  those  obtained  by  diligence.     I  hid. 

'.i.  A  creditor  whose  debt  arose  subsequently  to  the  conveyance  may 
bring  the  action  and  show  the  fraud  in  law,  and  further,  that 
there  an^  debts  unpaid  and  capable  of  being  enforced  which 
were  in  existence  at  the  time  of  the  execution  of  the  voluntary 
deed.     I  hid. 

4.  Where  a  voluntary'  conveyance  is  fraudulent  in  foct  (as  ui>on  a 

secret  trust  for  the  bencjfit  of  the  grantor,  and  for  the  pur[)ose  of 
hindering  and  delaying  his  creditors)  the  action  maybe  brought 
by  the  subseiiuent  as  well  as  the  existing  creditor,  and  the  sub- 
secjuent  creditor  need  not  allege  and  prove  that  one  or  more  of 
the  existing  debts  is  still  unpaid.     Ihid. 

5.  Where,  in  an  action  in  the  form  of  a  creditor's  bill  to  set  aside  a 

convevance  as  fraudulent,  instituted  bv  a  creditor  whose  claim 
arose  subsecjuent  to  the  conveyance,  the  allegations  were  that 
at  the  time  of  the  conveyance  the  grantor  was  insolvent,  that  the 
deed  was  made  with  intent  to  hinder,  delay  and  defraud  exist- 
ing and  subsecpient  creditors,  and  that  the  conveyance  was  vol- 
untary and  on  some  secret  trust  for  the  benefit  of  the  grantor, 
and  there  was  evidence  tending  to  show  that  the  deed  was  to 
grantor's  children,  that  it  was  secretly  made  and  the  registration 
thereof  was  long  delayed,  and  that  the  grantor  remained  in  pos- 
session: Held,  that  the  submission  to  the  jury  of  the  single  i.ssue 
as  to  whether  the  deed  was  made  })y  the  grantor  with  intent  to 
hinder,  delay  or  defraud  the  jjlaintiff  (a  subsequent  creditor) 
unduly  limited  the  inquiry  to  the  present  intent  in  grantors 
mind,  at  the  time  of  the  execution  of  the  deed,  to  defraud  plain- 
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tiff.  Such  special  in(jairy  would  not  be  necessary  if  the  jury 
were  satisfied  that  there  was  a  secret  trust,  a  contiiuiing  fraud 
evidenced  by  the  grantor^s  remaining  in  possession,  etc.     Ibid. 

(J.  When  presumptions  of  fraud  arise,  as  from  dealings  between 
father  and  son,  the  jury  nuist,  under  proper  instructions,  find 
the  fmudulent  intent,  unless  it  is  rebutted  by  proof.     IbUf. 

FRArDULEXT  INTENT,  412,  071,  691: 

1.  Where,  in  an  action  to  set  aside  a  conveyance  made  by  a  deceased 

husband  to  a  trustee  to  secure  a  debt  due  to  hi*<  wife,  the  validity 
of  the  debt  was  not  attacked,  but  it  appeared  that,  at  the  time  of 
the  execution  of  the  deed,  the  husband  was  embarrassed  bv  debt 
and  had  little  or  no  property  excei)t  that  so  conveyed,  and  that 
creditors  other  than  she  knew  nothing  of  the  debt  due  from  the 
trustor  to  his  wife,  or  of  the  deed  in  trust  to  secure  the  debt: 
///7(/,  that  these  facts  constituted  no  evidence  of  a  fraudulent 
intent  on  the  part  of  the  trust^>r  or  knowledge  of  such  intent  on 
the  part  of  the  wife.     Xddal  v.  Briiiouy  ISO. 

2.  Where  the  hona  JkleK  of  a  debt  was  admitted,  and  the  execution 

and  delivery  of  a  deed  of  trust  to  secure  .the  same  were  estab- 
lished, and  there  was  no  evidence  that  the  beneficiary  withheld 
the  deed  from  registration  to  bolster  the  credit  of  the  trustor,  the 
fact  tliat  such  deed  was  not  rcLristered  for  nearlv  four  vears  after 
its  execution  and  delivorv  was  no  evidence  that  the  beneficiarv, 
the  wife  of  the  trustor,  had  any  knowledge  of  the  fraudulent 
intent  of  her  husband  in  making  such  conveyance.     IhUL 

3.  In  such  case  (the  princii)al  consideration  for  the  execution  of  the 

deed  ))eing  money  then  loaned  by  the  wife  to  the  husband)  the 
burden  was  upon  the  plaintiffs  to  prove  not  only  the  fraudulent 
intent  of  the  grantor,  but  also  the  fact  that  his  wife,  the  stHnin»d 
creditor,  had  knowledge  of  that  intent  and  participated  in  it. 
Ibid, 

4.  While  a  statement  made  to  two  of  the  plaintiffs  by  the  wife,  dur- 

ing her  husband's  last  illness,  that  he  owed  nothing,  and  that, 
therefore,  it  would  not  be  necessary  to  sell  the  house  and  lot, 
which  she  wished  her  daughters  to  have,  might,  perhaps,  tend 
to  show  that  her  debt  was  fictitious,  yet,  the  debt  l)eing  admitted, 
it  did  not  tend  to  show  that  she  had  knowledge  that  her  hus- 
band, when  he  borrowed  her  money  and  secured  its  repayment 
bv  a  deed  in  trust,  was  contriving  to  hinder  or  <lelav  his  cred- 
itors,  present  or  future.     Ibid. 

FRAUDULENT  JUDGMENT: 

Innocent  purchaser  at  sale  made  under  fraudulent  judgment  is  not 
affected  by  the  fraud.      WUlUimH  v.  ./(fhnstm^  424. 
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FrRNITrHE: 

Wliat  in  induiU'd  in  a  bequest  of  "furniture."     Rtijfin  v.  Rtifin,  102. 

(JKXEKAL  ASSEMBLY: 

An  act  of  the  (ieneral  Asseniblv  oujfht  not  to  In?  aj»ume<i  to  l>e 
unconstitutional  by  a  subordinate  officer  of  the  State  government. 
Jiffftrd  of  Ethieution  v.  Kenan^  50(). 

(jrAKDIAN  AND  WARD,  408: 

Where  a  •guardian  carelegfily  and  without  delibenition,or,at  theniost, 
uiK)n  the  ha«ty  and  ** horseback"  opinion  of  counsel,  until  then 
eni})loye<l  by  the  debtor  and  not  by  himBeif,  and  not  by  way  of 
corn  prom  ine  of  a  doubtful  claim,  accepted  from  a  solvent  debtor 
half  the  sum  he  should  have  collected,  he  is  re.«ponsible  at  the 
suit  of  his  ward  for  what  he  faile<l  or  neglected  to  collect.  0«//i 
V.  Sfnnfortf,  im. 

HEIK: 

An  heir  may  contest  valitlity  of  jud-rment  taken  against  adminisJtra- 
tor  after  i>roceeding8  begun  for  j?ale  of  land  for  assets.  TiUf*f  v. 
lilrins,  ;{4S. 

HOMESTEAD: 

1.  Where  the  indebtedness  of  a  husband  and  wife  was  adjudicateil 

to  be  a  "charge"  uiK)n  the  wife's  land,  and  a  commij^ioner  was 
apiK)inted  to  .sell  it,  it  was  his  duty  to  firet  allot  a  homestead  and 
then  sell  the  excess.     Baibj  v.  Harrouy  54. 

2.  In  such  case  the  allotted  homestead  cannot  Ix?  sold  to  satisfv  the 

*' charge"  until  the  homestead  estate  or  right  ends.     IhlfL 

?i.  A  fenw  rorert  cannot  bv  a  contract,  in  the  absence  of  a  deed 
debarring  her  from  claiming  a  homestead,  make  a  charge  ujK)n 
the  land  so  as  to  deprive  her  of  the  exemptions  allowed  by  the 
('<mstitution.    J  hid. 

4.  The  proceeds  of  the  sale  of  land  outside  of  the  allotted  home- 
stead of  a  debtor  should  be  applied  to  the  payment  of  h  judg- 
ment docketed  in  the  county  where  the  land  lies  >)efore  anyihinjf 
is  paid  on  a  mortgage  on  same  land  registered  subsequently  to 
the  docketing  of  the  judgment,     (inlh'y  v.  TlmrMon^  192. 

o.  The  homestead  right,  estate  or  '* advantage"  is  salable  or  ai^ign- 
able,  and  the  purchaser  can  hold  the  land  to  which  it  pertains 
to  the  exclusion  of  an  ordinary  senior  judgment  creditor  until 
that  riglit,  estate  or  "advantage"  terminates.  V<tu4(toru  v. 
Tfini'iiftfn,  11)(). 

().  A  judgment  debtor  who,  subseciuent  to  the  docketing  of  the  judg- 
ment and  with   the  joinder  of  his  wife,  if  marrie<i,  mortgages 
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land,  including  his  homestead,  and  fails  to  pay  the  judj^ment 
and  inort^oi^  debts,  loses  his  land  outside  of  the  homestead, 
because  it  must  l>e  devoted  to  the  discharpe  of  the  judgment 
lien;  he  also  loses  his  right  to  use  the  homestead  land,  Inicause 
by  proper  deed  he  has  assigned  it  to  the  mortgagee,  who  anpiired 
all  his  right*  to  the  homestead  estate  or  **  advantage."     Ibid. 

7.  Therefore,  where,  in  an  action  to  which  a  judgment  creditor, 
junior  mortgagees  and  the  judgment  debtor  were  all  parties,  and 
the  purpose  of  which  was  to  foreclose  the  mortgages  as  well  as 
to  re-appraise  and  re-allot  the  homestead  by  reason  of  improve- 
ments having  been  put  thert'on,  making  it  worth  much  in  excess 
of  $1,000,  it  was  consented  that  the  land  should  be  sold  and  the 
fund  distributed  by  the  Court  according  to  the  respective  claims 
and  liens  of  the  parties,  and  it  was  further  conceded  that  the 
land  would  sell  for  more  than  $1,000,  and  that  the  excess  over 
that  sum  should  represent  what  the  land  outside  of  the  home- 
stead would  have  brought  if  the  homestead  had  been  actually 
allotteti  and  the  excess  sold:  Ift'ld,  (1 )  that  such  excess  must 
l)e  applied  on  the  judgment  which  was  ilocketed  j)rior  to  the 
i-egistration  of  the  mortgagees;  (2)  that  the  sinn  of  J?1,000,  which 
repi*esents  the  newly  allotted  homestead,  remains  subject  to  the 
lien  of  so  much  of  the  judgment  as  may  not  be  satisfied  by  the 
application  of  the  excess  over  $1,000  of  the  proceeds  of  the  sale, 
but  it  cannot  be  applied  to  the  satisfaction  of  such  lieu  until  the 
termination  of  the  debtor's  exemption  rights;  (:{)  until  such 
tennination  the  fund  represeJiting  the  homestead  will  be  invested 
under  direction  of  the  Court,  an<l  the  interest  accruing  thereon 
will  be  applied  on  the  mortgage  debts  according  to  the  j)riority 
of  liens,  and  any  remainder  of  the  ror/;»/x,  after  paying  off  the 
judgment,  will  be  used  to  pay  oft'  any  balance  remaining  due 
on  the  uiortgages.     (Clakk,  J.,  dissenting).     Ihifl. 

H.  The  Courts  having  no  rule  by  which  to  determine  the  present 
value  in  cash  of  exemption  rights,  the  present  division  of  a  fund 
representing  such  exemption,  if  desin'd,  must  Ik^  attained  by 
arbitration  or  agreement  among  the  claimants.     I  hid. 

i».  In  an  action  to  recover  land  sold  under  excvution  on  a  judgment 
rendered  by  a  Justice  of  the  Peace  and  docketed  in  the  Su])erior 
Court,  parol  testimony  was  properly  admitted  (ujKiu  proof  or 
admission  of  the  loss  of  the  original  pajHTs)  to  prove  that  the 
note  was  executed  i)rior  to  the  year  1S()8,  when  the  homestead 
exemption  was  established.     Jiulc  v.  Sroft^  !^7o. 

10.  The  debt  Inking  one  ]>rior  to  1S()8,  the  defendant,  the  widow  of  the 
execution  del)tor,  is  not  entitled  to  a  homestead  in  the  land  so 
sold,  but  the  purchaser  at  the  Sherift''s  sale  became  the  owner. 
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and  is  entitlod  to  recover  the  land  Bubjoct  only  to  the  widow's 
right  of  dower.     Ihhl. 

HOMESTEAD,  Rights  of  Minor  Children,  nil. 

Hl\SBANI)  AND  WIFE,  2*):},  370,  022,  071: 

1.  Where  land  was  conveved  to  a  trustee  for  the  use  and  lienefit  of 

the  wife,  and  sshe  wap  authorized  in  the  deed  to  disj)0?e  of  the 
wiine  by  will  or  deed  (if  by  the  latter,  with  tlie  joinder  of  the 
trustee j,  she  to  have  the  exclusive  use  and  benefit  of  the  land,  a 
mortgage  given  by  her  and  her  husband  without  the  joinder  of 
the  trustee  wtus  inojK^rative  and  void.     Mnij*)  v.  Furrar,  Wi. 

2.  Since  the  Act  of  1848  (section  1H40  of  The  Oxlf)  tenancy  by  the 

curtesy  initiate  confers  no  rights  which  the  husband  may  asner! 
(ifjurtiat  the  wife  as  res})ects  her  i-eal  estiite  accjuired  before  that 
a<l  took  efl'ect,  the  intention  thereof  being  to  provide  a  home 
which  the  cannot  ]:e  deprived  of  either  by  her  hu.sband  or  his 
cuditors.     Ictjlorx.  Tay/or,  134. 

3.  V»'here  a  wife  lirs  obtained  a  divorce  a  mrnm  et  fhoro,  whatever 

rights  her  liUFhand  had  in  her  lands  are  FusiK*nded  until  nKX)n- 
ciliation  shall  be  effected  or  until,  by  her  death,  he  may  Ix'come 
terant  by  the  curtesy  consummate,  and,  therefore,  she  is  enti- 
tled to  recover  pot-st^ssion  of  her  land  from  him  for  her  own  ui^e. 

4.  Where  a  husband,  without  the  authority,  joimler  or  knowledge 

of  his  uife,  mortgaged  the  croi)s  on  her  land  for  supplies,  which 
were  expended  in  making  the  crops,  and  the  mortgagee  had 
notice  of  the  wife's  ownership  by  recitals  in  the  deed,  and  there 
was  no  evidence  of  any  representations  made  by  his  wife  hy 
which  the  mortgagee  was  misled,  the  mortgagee  acquired  no 
right  to  such  croi)S  as  against  the  wife.     Welh  v.  Batts,  281]. 

5.  Ac(iuiescence  ))y  a  wife  for  several  years  previous  in  the  manage- 

ment and  control,  by  her  husband,  of  her  lands  and  the  dispo- 
sition by  him  of  the  crops  grown  thert*on,  does  not,  of  it«?lf. 
authorize  the  husband  as  her  agent  to  mortgage  the  crops  to  one 
having  notice  of  her  ownership.     Ibid. 

<).  Evidence  of  the  surrender  of  the  rights  of  the  wife  to  the  hatband 
during  their  joint  occupancy  of  land  must  be  positive  and  ime- 
(pii vocal  in  order  to  confer  proprietary  control  upon  him.    Iffi't 

INADE(irA('Y  OF  PRICE: 

While  creditors  of  an  execution  debtor  may  use  inadequacy  of  price 
bid  as  an  evidence  of  fraud  and  collusion  l>etween  the  purt'liaser 
and  the  debtor,  the  latter  cannot  make  it  the  ground  of  contest- 
ing the  title  of  the  purchaser  at  the  execution  sale  against  him. 
Will  id  NIK  V.  Johnson  f  424. 
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INDICTMENT: 

1.  Since  the  pansage  of  chapter  205,  Acts  of  1891,  which  defines  a 

felony  to  be  a  crime  punishable  by  death  or  impris^oninent  in  the 
State  prison,  an  indictment  for  obtaininjr  jjoods  by  false  pre- 
tenses is  fatallv  defective  if  the  word  **  feloniously"  be  omitted. 
State  V.  Bnjan,  848;  State  v.  Caldirell,  854. 

2.  A  bill  of  indictment  for  felony,  thouph  defective,  should  not  Ixj 

quashed,  but  the  prisoner  should  be  held  until  the  Solicitor  vrti 
send  a  new  bill  curing  the  defect.     State  v.  VaUhreU,  8.>t. 

3.  In  an  indictment  for  cruelty  to  animals,  etc.,  the  alle^tion  or 

proof  of  torture  or  cruelty  is  not  required,  except  as  it  is  involved 
in  unnecessary  suffering  knowinprly  and  willfully  i)ermitted. 
State  V.  Porter,  887. 

INFANTS: 

1.  An  alleged  contract  of  purchase  made  by  a  minor  (whose  infancy 

is  undisclosed)  or  by  one  pretending  to  act  as  his  agent,  under  an 
agreement  to  mortgage  the  land  back  to  secure  the  purchase 
money,  is  a  nullity.     Sawj/rr  v.  Xorthati^  2()1. 

2.  The  right  to  avoid  a  contract  on  the  ground  of  the  disability  of 

non-age  is  a  j)eculiar  jwrsonal  privilege  of  the  infant,  though 
if  he  bring  suit  in  his  own  name,  or  next  friend,  for  services 
rendered  another,  the  decree  will  be  conclusive  on  him  as  well 
as  the  defendant.     Hicks  v.  Beam,  ()42. 

8.  AVhere  an  infant,  without  the  intervention  of  a  guardian  or  next 
friend,  undertakes  to  prosecute  his  suit  in  his  own  name,  the 
debtor  has  a  right  to  object  to  his  recovery,  since  the  infant  may 
repudiate  the  judgment  if  rendered  In^fore  his  majority,  but  such 
objection  must  be  interjx)sed  in  ai)t  time  and  in  the  ])re.scrilK?d 
mode,  which  is  by  plea  in  abatement  or  by  defence  set  up  in  the 
answer  and  before  the  trial  on  the  merits.     Ibid. 

4.  Where,  in  an  action  by  an  infiint  in  his  own  name  against  defend- 

ant for  services  rendered,  the  defendant  relied  ui)on  a  general 
denial  of  the  indebtedness  as  his  sole  defence,  thereby  waiving 
objection  to  plaintiff's  disability  to  sue:  Held,  that  a  motion  to 
dismiss  the  action  after  the  testimony  was  all  in  was  made  too 
late  to  bi»  entertained.     Ihid. 

5.  Where  an  infant  institutes  an  action  in  his  own  name  and  arrives 

at  full  age  before  the  trial,  the  judgment  is  binding  on  both 
plaintiff  and  defendant.     IhUL 

IN  FORMA  PArPERIS  APPEAL:    See  "Appeal." 
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INJUNCTION: 

1.  Where,  in  an  action  brouj^ht  to  cancel  a  deed  of  trust  given  by  a 

feme  covert  conveying  her  land  to  secure  the  debt  of  her  huHl)aucl, 
an  application  waa  made  for  an  injunction  restraining  the  Kale  of 
her  land  and  the  affidavits  raised  a  well  defined  issue  involving 
the  equity  for  exoneration  and  cancellation,  the  injunction  was 
properly  continued  to  the  hearing.  Dans  t<-  (iregonj  v.  I/imter, 
128. 

2.  The  prohibition  in  the  general  ^lachinery  Act  against  granting 

injunctions  is  applicable  by  its  terms  only  to  such  as  are  levied 
by  that  particular  act,  and  does  not  apply  when  the  right  to  col- 
lect taxes  in  arrears  has  Ix'en  revived  bv  a  statute  for  the  benefii 
of  a  Sheriff 's  sureties  contiiining  no  restrictions  applicable  to  a 
particular  case  arising  thereun<ler.     Moon  v.  Sugg,  2.'?:^. 

.*».  An  act  to  enable  the  sureties  of  a  Sheriff  to  collect  taxes  in  arreare 
contained  no  provision  prohibiting  the  Courts  fnmi  granting 
injunctions,  but  purchasers  of  land  without  notice  of  unjMJd 
taxes  were  relieved  from  the  encumbrance  of  a  lien  for  taxes 
on  the  laud  bought  by  them.  In  a  suit  brought  by  the  owner 
of  land  to  restrain  a  sale  of  land  for  unpaid  taxes,  the  complaint 
alleged  that  he  had  no  notice  that  the  land  which  he  had  bought 
at  a  foreclosure  sale  was  encumbered  by  a  claim  for  un])aid  taxei«; 
and  the  defendant,  in  his  answer,  averred  that  the  plaintiff  had 
actual  notice  of  such  encumbrance.  In  such  aise,  there  Ix'inga 
Si^rious  dispute  in  reference  to  a  very  material  fact,  an  injunction 
was  properly  granted  until  the  hearing.     Ibid. 

4.  Where  a  mortgagor  in  i)osse&sion  has  full  defence  to  an  action  for 

ejectment,  when  brought  by  a  purchaser  at  a  special  sale  under 
a  mortgage  barred  by  the  stiitute  of  limitations,  an  injunction 
will  not  issue  to  prevent  the  sale  under  mortgage;  othonvis^e 
if  there  was  a  contest  as  to  the  amount  due  on  the  mortgagi' 
debt.     Hutaff  v.  Adrian  ii'  VoUen*,  259. 

5.  Where  there  is  a  serious  controversv  as  to  the  honn  fuhs  o(  an 

assignment  and  of  the  debts  preferred,  as  well  lus  of  the  fitnt'Ss' 
of  the  assignee,  an  injunction  should  lx»  granted  to  prevent  the 
sale  of  the  property  jx^nding  litigation.     Preiw  v.  Cohm^  278. 

(i.  While  the  fact  of  insolvency  is  not  decisive  of  the  right  to  injunc- 
tive relief,  yet  in  some  cases  it  l^ecomes  material.  RaUfrtnt  fVy. 
v.  Mhting  Co.,  66 1. 

7.  The  fact  that  one  railroad  occupies  land  which  is  claimed  by 
another  road  as  its  right  of  way  is  not  in  itself  an  irreparable 
tort  which  will  justify  n»stmining  the  defendant  from  using  the 
land  until  the  question  of  title  can  be  tried,  especially  when  it 
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is  not  alleged  that  the  defendant  is  insolvent,  and  where  it 
appears  that  there  is  room  on  the  disputed  territor}"^  for  the  con- 
struction of  both  roads.     Ibid, 

S.  A  restraining  order  can  be  issued  in  any  cause*  by  any  Jud^  of 
the  Superior  Court  anywhere  in  the  State,  and  made  returnable 
at  any  time  within  twenty  days,  at  any  place,  before  a  Judge 
residing  in  or  assigned  to  or  holding  by  exchange  the  Courts 
within  the  district  in  which  the  county  where  the  cauise  is  pend- 
ing is  situated.     Hamilton  v.  leard,  589. 

9.  A  perpetual  injunction  can  be  granted  only  in  the  county  where 
tlie  cause  is  pending,  and  by  the  Judge  who  tries  the  cause  at 
the  final  hearing.     Ibid. 

10.  The  jurisdiction  to  grant  an  injunction  till  the  hearing  is  restricted 

to  the  resident  Judge  of  the  district,  or  the  Judge  assigned 
thereto  or  holding  by  exchange  the  Courts  of  the  district  within 
which  the  county  wherein  the  cause  is  iKMidiiig  is  situated.    Ibid. 

11.  If  the  Judge  before  M'honi  the  order  is  made  returnable  fails  to 

hear  it,  any  Judge  resident  in  or  assigned  to  or  holding  by 
exchange  the  Courts  of  some  adjoining  district  may  hear  it  upon 
giving  ten  days'  notice  to  the  parties  interested.     Ibid. 

12.  By  stii)ulation  in  writing,  duly  signed  by  their  attorneys,  they 

may,  under  section  IW7,  designate  any  other  Judge  than  those 
indicated  by  section  .'5,'5()  of  The  Code  to  hear  the  application. 
Ibid. 

V^.  No  formal  *'case  on  ai)pear'  is  required  on  an  api)eal  from  an 
order  granting  an  injunction  until  the  hearing.     Ibid. 

14.  Where,  in  an  action  to  redeem  a  mortgage  on  realty  under  which 
the  truiitee  has  advertised  the  land  for  sale,  the  complaint  alleges 
that  the  contract,  to  secure  which  the  mortgage  was  given,  is 
usurious  and  was  made  j)ayal)le  in  another  State  to  avoid  the 
usury  laws  of  this  State,  there  is  a  "serious  issue"  between  the 
parties,  which  entitles  the  plaintiff  to  an  order  restraining  the 
sale  until  the  hearing.     Meronen  v.  Loitn  AHS(>ri<ttiony  842. 

INJUNCTION  BOND,  278. 

INJURIES  TO  PKRSON,  :Wo,  720,  74f>. 

INS0LVP:NT  corporation,  248,  440,  754. 

INSOLVENCY  OF  CORPORATION: 

While  the  fact  of  insolvency  is  not  decisive  of  the  right  to  injunc- 
tive relief,  yet  in  some  cases  it  becomes  material.  Radtnti/  Co. 
V.  Miuiufj  Co.,  <wn. 
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INSTRUCTION  TO  JURY,  720,  778: 

1.  Requests  for  special  instructions  to  jury,  as  well  as  a  re<]ueBt  that 

the  Judjre  shall  put  his  charge  in  writing,  should  he  made  at 
or  before  the  close  of  the  testimony.     Ward  v.  RnUnuid,  KiS. 

2.  A  i-equest  to  charge  the  jurj'  is  properly  refused  where  there  is 

nothing  in  the  pleadings  or  evidence  upon  which  to  base  it;  bo 
also,  when  an  instruction  assumed  as  proved  certain  tacts  ufion 
which  the  testimony  was  conflicting.     ^fc^^Uan  v.  Bfuley,  578. 

.S.  Where  a  i>rayer  for  instruction  does  not  appt»ar  in  the  record  an 
exception  to  tlie  refusal  of  the  Judge  to  give  it  will  not  l)e  con- 
sidered on  appeal.     Ihid. 

4.  Prayers  for  instructions  to  the  jury,  altliough  in  writing  not  made 

at  or  before  the  close  of  the  evidence,  but  aft-er  argmnent  was 
begun  on  the  trial,  were  not  in  ai)t  time,  and  it  was  not  error  to 
refuse  tliem.     Luttn'JJ  v.  Martin^  o9*}. 

5.  Unless  a  prayer  for  instruction  is  made  a  mere  omission  to  charge 

is  not  error,     ^tatf  v.  Jart^ou^  tS51. 

INSUFFICIENT  DESCRIPTION  IN  PEED,  472. 

INTENT..    (See  also,  ^ '  FitArnr lent  Txtent " ) : 

Where  presumj)ti()nB  of  fraud  ari.*<e,  as  from  dealings  between  father 
and  son,  the  jur}-  must,  under  proi)er  instructions,  find  the 
fraudulent  intent,  imless  it  is  rebutted  by  pixx)f.  Cltmnd  v. 
Cozdi't,  412. 

INTEREST:    Si^e  ''Usrin." 

INTOXICATED  PASSENOER:    See  "R.\ilkoad.'^ 

IRREGULAR  JUIXJMENT,  772. 

ISSrF>;,  44: 

1.  The  only  restriction  upon  the  ix)wer  of  a  trial  Judge  to  settle 

the  issues  for  a  jury  is  that  they  shall  be  such  as  arise  out  of  the 
pleadinrrs,  such  that  the  Court,  upon  the  verdict,  may  procee^l 
to  judgment,  and  such  as  will  allow  the  parties  to  present  to  the 
jury  any  nuiterial  view  of  the  law  arising  out  of  the  testimony 
which  counsel  may  reipiest  the  Court  to  embody  in  its  instruc- 
tions to  the  jury.      Vawjhan  v.  Parker^  90. 

2.  AVhere  there  is  no  evidence  to  support  a  j)roposed  issue  for  the 

iurv  the  latter  should  not  be  submitted.  Vauataru  v.  Thornton, 
190. 

W.  An  issue  framed  to  ascertain  the  inleni  of  one  party  to  a  contract 
rather  than  the  agreement  between  the  parties  should  not  be 
submitted  to  the  jury.     Spvnccr  v.  Forfi'scut^  2(>S. 
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4.  When  an  issue  submitted  by  the  Court  is  in  entire  conformity 
with  the  answer  and  broad  enou«:h  to  comprehend  an  alleged 
parol  trust  t^et  up  by  the  defendant  in  an  action  of  ejectment, 
and  is  substantially  the  same  as  the  issue  tendered  bv  the  defend- 
ant,  it  is  not  error  to  refuse  to  submit  the  latter.  Hamilton  v. 
linchunan,  4().'J. 

0.  Where,  by  consent  of  the  parties,  the  Judge  frames  the  issues  at 

the  close  of  the  testimony  and  no  excei)tion  is  made  on  the  trial 
to  such  issues  or  the  evidence  or  charjje,  objection  cannot  l^e 
raised  on  appeal  that  the  issues  submitted  were  not  such  as  arost* 
on  the  pleadinjrs.  P^xceptions  to  the  issues  should  be  made  on 
the  trial,  so  that  the  Jud«re  may,  if  he  thinks  pro[)er,  revise  and 
correct  them.      }yi1h  v.  Finher,  529. 

iS.  Exceptions  to  issues  for  the  jury  should  be  made  on  the  trial  so 
that  the  Judpe  may  revise  and  correct  them,  if  necessary.     I  hid. 

7.  Where  the  issues  sulnnitted  bv  the  Court  were  substantiallv  the 
same  as  those  offere<l  by  a  i)arty  on  the  trial,  it  was  not  error  to 
refuse*  to  submit  the  latter.     Luttrell  v.  Afartiu,  593. 

K.  Where  exceptions  are  not  taken  to  a  refusal  to  submit  issues  ten- 
dered or  those  submitted,  until  after  verdict  on  a  motion  for 
new  trial,  such  excei)tions  are  too  lat<*  to  be  considered  on  appeal. 
Carr  v.  AUwdn'hr,  7.S.'5. 

9.  It  is  not  error  to  refuse  to  submit  issues  tendered  by  a  party  in 
an  action  of  ejectment  when  it  appears  that  every  pertinent 
incjuiry  can  be  presented  in  the  three  issues  ordinarily  sub- 
mitted in  such  actions.     KnuAvn  v.  Maiulnij,  81(). 

JOINT  STOCK  ASSOCIATIONS,  3:52: 

1.  An  a.«sociation  of  persons  doin<r  business  as  a  joint  stock  company, 

having  no  charter  either  by  s]K»cial  act  of  the  (Jeneral  Assembly, 
or  under  the  general  law,  and  hence  having  no  corporate  exist- 
ence, is  a  ]>artnershi}),  and  suit  may  be  brought  by  each  creditor 
against  any  or  all  of  the  members  or  partnei^s;  and  where  such 
a8.«ociation  becomes  insolvent  its  members  or  st()ckholdei>5  who 
are  creditors  are  not  entitled  to  anv  dividend  on  their  debts 
until  the  other  creditors  shall  be  paid  in  full.  Unin  v.  CUnlon 
Lfian  AHiHX'lat'uni,  24H. 

2.  Wliere  a  joint  stock  (unincorj>orated)  association  is  succeeded  by 

an  incorporated  comjMUiy,  whose  stockholders  are  the  members 
of  the  joint  stock  association  and  j)ay  their  subscrij)tions  to  the 
stock  of  the  new,  not  in  cash,  but  in  stock  of  the  old  concern, 
thev  are  debtors  to  the  full  amount  subscribed  bv  them,  and  if 
they  are  also  creditors  of  the  corj>()ration  and  it  becomes  insolv- 
ent,  they  cannot  share  in  any  part  of  the  assets  until  their 
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liability  has  been  paid  in  full.  In  such  case  the  receiver  eliould 
retain  all  dividends  on  debts  due  to  stockholders  thu.«  indebtwi 
to  the  corporation  until  he  is  ready  to  make  a  final  settlement 
with  all  the  creditors.     Ibid. 

8.  Individuals  associated  in  business  and  claiming  to  be  a  corporation 
and  exempt  from  individual  liability  for  it«?  contracts,  in  order  to 
shield  themselves  from  such  liability  must  be  able  to  show  that 
the  cori>oration  exists  by  virtue  of  a  charter  granted  by  the  Gen- 
eral Assembly  or  under  the  general  law;  when  no  charter  exij*t.« 
such  association  is  a  partnership.     Han»te'm  v.  JoJnuton,  253. 

4.  Sections  1  and  3  of  Article  VIII  of  the  Constitution  do  not  create 
joint  stock  associations,  but  are  directions  to  the  General  Assem- 
bly not  to  grant  sj^cial  charters  to  cor|X)rations  (which  word, by 
force  of  section  8,  includes  joint  stock  associations),  except 
where  the  object  cannot  V)e  attained  under  the  general  law. 
Ibid. 

').  Members  of  a  joint  stock  association  (unincorjwrated)  are  indi- 
vidually liable,  jointly  and  scvendly,  for  its  debts,  and  the 
acceptance  by  such  association  of  an  act  of  the  General  Assem- 
bly authorizing  it  to  l>ecome  a  corporation  does  not  relieve  its 
members  from  liability  for  debts  contracted  before  such  accept- 
ance; otherwise  as  to  debts  contracted  after  the  acceptance. 
Fertilizer  Co.  v.  ( 'hite,  440. 

6.  Notes  given  by  an  agent  of  a  corporation  in  jmrsuance  of  a  con- 

tract made  by  him  in  behalf  of  a  joint  stock  association,  liefore 
the  act  of  incorporation  was  accepted,  are  binding  upon  those 
who  were  members  before  such  acceptance.     Ibid. 

7.  AVhere  an  agent  of  a  corjwration,  under  a  contract  made  by  him 

with  a  fertilizer  company  on  behalf  of  a  joint  stock  a.'^sociation 
before  accei)tance  of  an  act  of  incorporation,  took  notes  from 
thos(»  to  whom  he  sold  guano,  and  turned  them  over  to  the  fer- 
tilizer (!()mi)any,  which  afterwards  returned  them  to  him  for  col- 
lection, and  the  amount  collected  was  mingled  with  the  funds 
of  the  corix)ration  and  applied  to  its  use:  Held,  that  the  mem- 
bers of  the  association  who  were  such  before  the  act  of  incor- 
poration was  accepted  are  not  personally  liable  for  the  amounts 
so  collected  and  converted.     Ibid. 

jriHJE: 

AssRi.vKi)  TO  A  Distukt: 
By  the  Act  of  1S85,  chapter  180,  section  8,  a  Judge  assigned  to  a  dit?- 
trict  is  the  Judge  thereof  for  six  months,  beginning  either  Jan- 
uary or  July  first,  and  where  a  restraining  order  was  made 
retumable  before  such  Judge  at  a  place  outside  of  the  district. 
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and  after  the  Courts  were  over,  but  before  the  end  of  the  tenn  of 
assignment  to  the  district,  such  Judge  had  jurisdiction  to  hear 
the  application  and  grant  the  injunction  until  the  hearing. 
HnmUton  v.  Icard^  589. 

Power  of,  to  settle  issues  for  the  jury,  Dfi. 

Expression  of  opinion  by,  what  is  not,  851. 

JUDGE'S  CHARGE,  720,  851,  85U: 

1.  It  is  the  province,  if  not  the  duty,  of  the  nisi  jirim  Judge  to 

instruct  the  jur}*  upon  the  testimony  what  acts  constitute  a 
renunciation  of  a  contract,  and  it  is  error  for  him  to  leave  to 
them  to  determine  whether  the  contract  still  subsists  without 
giving  a  definition  of  what  amounts  to  an  abandoment.  Taylor 
v.  Taiilor,  27. 

2.  A  request  that  the  Judge  shall  put  his  charge  in  writing  should 

be  made  at  or  before  the  close  of  the  testimony,  which  is  the 
1  im i t  of  ' *  apt  time."      Wardx.  Ra ilroa ^/,  1(38. 

;}.  A  general  exception  to  a  "charge  as  given '*  by  the  trial  Judge 
cannot  be  considered  on  appeal.     Ibid. 

4.  Where  in  an  action  for  assault,  there  was  no  material  conflict  of 

testimony,  and  that  of  the  defendant  i)Ut  the  matter  in  the  most 
favorable  light  for  himself,  it  was  not  error  for  the  Judge  to 
charge  the  jury  that  if  they  believed  the  defendant's  statement 
jis  to  the  facts  (which  was  equivalent  to  saying  that  if  they 
believed  the  evidence  in  the  most  favorable  light  in  which  it 
could  be  considered  for  the  defendant)  the  plaintifi*  was  entitled 
to  some  damages.     Whitf  v.  Barncii^  '.i'lW. 

5.  In  such  action,  where  there  was  no  evidence  showing  that  the 

plaintiff  engaged  in  or  showed  a  willingness  to  fight,  defendant 
cannot  complain  of  an  instruction  '*  that  i)laintiff  is  entitled  to 
recover,  even  though  he  entered  the  fight  willingly."     Ibid. 

i\.  A  request  to  charge  the  jury  is  j)roperly  refused  where  there  is 
nothing  in  the  pleadings  or  evidence  uiK)n  which  to  ba.sc*  it. 
McMillan  v.  Bajrhy,  578. 

7.  Where  a  prayer  for  an  instruction  does  not  ai>i)ear  in  tlie  record 

an  exception  to  the  refusal  of  the  Judge  to  give  it  will  not  Ix* 
con.sidered  in  this  Court.     Ibid. 

8.  An  instruction    which   assumed   as  proved    certain   fa<'ts   ui)on 

which  the  testimony  was  conflicting  was  proi)erly  refusi»d.    Ibid. 

?J.  AVhere  the  prayer  for  an  instruction  was  "That  In^fore  a  j>fjwer 
of  sale  conferred  in  a  mortgage  can  have  any  force  it  must  \h* 
shown /o ///^  HatiMjuf'ti'tn  of  thf  jnrt/^'  thai  the  sale  was  regular 
and  feirly  conducted,  it  was  not  error  for  the  pre>iding  Judge  to 
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siib.«titiite  tho  words  "by  a  preponderance  of  the  teJ'timony" 
for  tlie  words  **  to  the  satisfaction  of  the  jury.'*     Ibid. 

10.  Uncier  the  statute  (chapter  33,  Acts  of  1887)  then*  can  \w  no  prt^ 

Muitiption  of  contributor}'  negligence;  lience  it  was  error  in  a  trial 
Jud^^e  to  instruct  the  jury,  in  an  action  for  damages  resulting 
from  the  neglijzence  of  defendant,  that  the  bunlen  of  proof  was 
upon  the  plaintift'  to  show  that  she  was  not  herself  guilty  of 
negligence,  though  the  defendant  offered  no  testimony.  Jordan 
V.  AshevtUi',  74.*J. 

11.  Where,  u])on  an  issue  as  to  whether  an  injurj-  complained  of  was 

claused  by  the  negligence  of  the  defendant,  the  plaintiff  made  a 
prima  facie  case,  the  Judge  ought  to  have  instructed  the  jury  to 
find  the  issue  in  her  favor  if  thev  believed  her  testimonv,  and  it 
was  error  to  blend  his  instructions  on  that  issue  with  those  on  an 
issue  relating  to  contributory  negligence.     Ibid. 

12-  Where,  in  a  trial  for  murder,  it  api)ears  that  in  no  asi)ect  of  the 
testimonv,  and  under  no  influence  fairlv  deducible  from  it,  the 
prisoner  is  guilty  of  murder,  it  is  error  to  refnst*  a  prayer  for 
instruction  to  the  jury  that  they  must  not  return  a  veniiet  for 
any  higher  offense  than  manslaughter.     Sfatf  v.  Milhr^  87K 

13.  Though  the  law  may  raise  a  presumption  from  a  given  state  of 
facts,  nothing  more  apiK»aring,  it  is  the  province  of  the  Court, 
when  all  the  fact.s  are  develoi)ed  and  known,  to  tell  the  jury 
whether,  in  every  aspect  of  the  testimony,  such  j>rt»suniption  is 
rebutted.     Ihid. 

14.  A  mere  omission  to  charge  is  not  error  unless  a  prayer  for  instruc- 
tion is  nuide.     State  v.  Jackson  ^  851. 

JriHiMEXT,  311,  424,  Tmo: 

1.  The  lien  of  a  judgment  duly  docketed  in  the  county  where  the 

land  lies  is  superior  to  that  of  a  subsequently  registered  mortage 
on  land  outsi<le  of  the  debtor's  allotted  homestead,  and  the  pn>- 
ceeds  of  a  sale  of  such  land  should  l>e  applied  first  to  the  i»ay- 
nient  of  the  judgment  debt.     (iaUeti  v.  Thurstnti^  102. 

2.  A  docketed  judgment  is  a  lien  on  all  the  land  of  the  debtor  in 

the  county  where  docketed  from  the  date  of  the  docketing,  and 
the  creditor  may  presently  enforce  the  same  on  all  the  dehtor* 
lands  outside  of  the  homestead  boundaries,  but  must  await  the 
tenniiiation  of  the  homestead  estate  to  subject  the  land  to  which 
it  pertains,  and  no  act  of  the  debtor  can  cliange  or  impair  the 
creditor's  rights  under  such  lien.      Vanstory  v.  Thornton,  106. 

3.  Relief  against  a  final  judgment  rendered  by  a  Justice  of  the  Peace 

and  alleged  to  have  been  obtained  by  fraud  an<l  colUu<ion 
between  him  and  others,  cannot  be  had  by  means  of  a  writ  of 
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rpcordari^  but  must  be  sougbt  by  an  indejwndent  action.  King 
V.  Railroad,  318. 

4.  W.  S.,  in  whom  a  legacy  had  ve<?tod,  died  without  issue  or  next 

of  kin,  except  his  father,  J.  8.,  who  died  subsequently;  V.  was 
appointed  administrator  of  both  and  in  both  capacities  sued  to 
recover  the  legacy;  Held,  that  it  is  immaterial  whether  judgtnent 
was  rendered  in  favor  of  V.  as  administrator  of  the  father  or 
the  son,  as,  in  either  case,  he  is  bound  by  the  judgment.  Varuer 
V.  Johtifftf/fiy  it70. 

5.  Where  an  administrator  against  whom  a  judgment  quando  was 

taken  in  1869,  in  an  action  begun  prior  to  the  Code  of  Civil 
Procedure,  died  soon  thereafter  and  administration  dc  donis  mm 
was  not  taken  out  until  188(),  and  suit  was  brought  on  such  judg- 
ment in  1890:  Iltld,  that  no  presumption  of  payment  can  arise, 
inasmuch  as  in  computing  the  time  under  the  statute  the  period 
during  which  there  was  no  administration  must  be  excluded. 
Dickson  v.  Crawley,  629. 

6.  AVhere  a  judgment  was  obtained  against  an  administrator  of  a 

decedent  and  his  surety  in  1869  on  a  cause  of  action  arising  and 
in  a  suit  commenced  before  the  adoption  of  the  Code  of  Civil 
Procedure,  the  judgment  being  quando  as  to  the  administrator 
and  absolute  and  final  as  to  the  surety,  an  action  on  the  latter 
was  a  new  causa  litiit  and  governed  by  the  statute  of  limitations 
as  prescrilx'd  in  The  Code,  while  the  statute  of  presumptions 
under  the  prior  law  is  alone  applicable  to  the  action  on  the 
quando  judgment  against  the  administrator.     Ibid. 

7.  The  failure  of  a  Judge  to  adjudicate  as  to  costs  does  not  effect  or 

render  invalid  as  a  final  judgment  an  adjudication  ui>on  another 
matter  eml)raced  therein.      Youufj  v.  Conui'lhj,  (Uf). 

8.  Where  it  appeared  from  a  will  in  evidence,  without  objection,  that 

one  of  the  claimants  of  land  condemed  bv  a  citv  was  entitled  to 
a  life  estate  only  therein,  a  judgment  in  favor  of  such  claimant 
for  the  value  of  the  life  estate  only  was  properly  rendered  in  a 
suit  relating  to  damages  for  such  condemnation.  Miller  \.  Anhe- 
rille,  7()9. 

9.  Where  a  judgment  has  been  rendered  on  a  verdict  the  judgment 

and  verdict  may  not  be  set  aside  for  excusa})le  neglect,  etc., 
under  section  274  of  The  Code,     liroirn  v.  Rhinehart,  772. 

10.  The  motion  for  arrest  of  judgment  on  the  ground  of  the  insulfi- 

ciencv  of  the  bill  of  indictment  mav  be  taken  in  this  Court  for 
the  first  time.     State  v.  Cahhre/I,  8.')4. 

11.  A  judgment  //o//  olmtante  veredicto  can  only  be  rendereil  on  the  face 

of  the  jjleadings.     Letrii<  v  Fo(trd,  402. 

64— Vol.  112 


978  INDEX. 


12.  A  purchaser  at  a  judicial  sale  will  be  protected  if  the  sale  was 
authorized  by  a  judgment  rendered  by  a  Court  ba^inj;  juripdic- 
tion  of  the  subject-matter  and  the  person,  although  the  judg- 
ment might  Ix?  imi)eached  for  irregularity.     Dickens  v.  Jjoug,  311. 

jrRISDKTIOX: 

1.  Of  Judge  assigned  to  a  district,  141,  502,  589. 
Of  Railroad  Commission:    »See  **R.\ilroad  Commlssiox." 
Of  State  Courts,  390,  796,  89t^. 

2.  The  Superior  Court  has  jurisdiction  of  an  action  on  the  bond  of 
a  Register  of  Deeds  to  recover  a  jyenalty  of  $200  for  failure  to 

i  discharge  the  duties  required  of  him  by  section  1814  of  The  ( wU. 

I'  Jot/ tier  v.  Jiohertitj  111. 

■  _ 

'.i.  The  rule  that,  ex(\»pt  by  consent  or  in  those  ca^es  specially  per- 
mitted by  statute,  the  Judge  can  make  no  order  in  a  cause  out- 
side of  the  county  where  it  is  pending,  applies  only  to  judg- 
ment on  the  meriti?  or  to  motions  in  the  cause  strictly  so-called, 
and  does  not  apply  to  ancillary  proceedings.  Parker  v.  MrPhnil, 
502. 

4.  In  a  suit,  of  the  subject-matter  of  which  a  Court  has  jurisdiction, 
api>earance  by  counsel  gives  jurisdiction  of  the  parties  thus 
appearing,  though  counsel  have  no  authority  to  appear,  and  an 
innocent  pun*haser  under  a  judgment  rendered  therein  will  lie 
protected.     Hnckdi  v.  McMHUin^  513. 

5.  Except  in  the  case  of  a  fugitive  surrendered  by  a  foreign  govern- 
ment under  treaty  stipulations,  when  a  person  is  within  the 
jurisdiction  of  a  Court  and  there  properly  charged  with  crime, 
the  Court  mav  hold  him  and  trv  him,  no  matter  how  he  was 
brought  within  such  jurisdiction.     State  v.  Glover,  896. 

6.  Tjjon  a  fugitive's  surrender  to  the  State  demanding  his  return  in 
])ui'suance  of  national  law,  he  may  be  tried  in  the  State  to  which 
he  is  returned  for  any  other  offense  than  that  specified  in  the 
reciuisition  for  his  rendition,  and  in  so  trying  him  again.<t  his* 
objection,  no  right,  privilege  or  immunity  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States  is  thereby  denied. 

JURY: 

1.  It  is  not  the  province  of  a  jury  to  comj^ire  handwriting  to  deter- 
mine whether  an  alteration  has  been  made  in  an  instniment  of 
record.     Forhen  v.  Wig(j\i\H,  122. 

2.  Where  the  jury  found  an  issue  and  then  se[)arated,  and  the  Judge 
found  as  a  fact  that  thev  had  not  bt^en  influenced  bv  wliat  had 

_  l)een  said  to  them  after  their  separation,  it  was  not  error  to  per- 
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mit  them  to  re-asseinble  and  put  their  finding  in  writinjr,  Lut- 
trtU  V.  Martin,  593. 

JURY,  FINI)IX(4S  OF: 

1.  A  finding  by  a  jury  that  defendant  in  ejectment  did  not  purchase* 

from  another  in  good  faith  and  without  knowledge  of  plaintiff, 
is  not  inconsistent  with  another  finding  that  plaintiff*  advised  or 
induced  the  defendant  to  buy  the  land  before  he  purchased  it. 
Bhhop  V.  Minion,  524. 

2.  Where,  in  an  action  by  the  purchaser  at  a  mortgage  sale  to  rt»cover 

the  land  from  the  mortgagor,  the  mortgagee  wa«  joined  as  plain- 
tiff*, and  no  demurrer  was  filed  on  the  ground  that  the  two  ntuses 
of  action  were  improperly  joined,  the  defendant  cannot  com- 
plain of  the  inconsistency  of  two  findings  of  the  jury  by  which 
they  found  in  answer  to  one  issue  that 'the  purchaser  was  the 
owner  of  the  land,  and  in  answer  to  another  that  the  mortgagee 
was  owner,  for  the  only  result  of  the  error  in  submitting  the 
issue  as  to  the  ownership  of  the  mortgagee  and  an  affirmative 
response  thereto  would  be  a  judgment  in  favor  of  the  purchaser, 
nfm  oh*ftante  the  finding  in  favor  of  the  mortgagee.  A/cA/ilian  v. 
Baxley,  578. 

3.  Where,  on  issues  raised  by  the  allegations  in  two  causes  of  action — 

one  on  a  sj)ecial  contract  and  the  other  on  a  fjuantnm  uicntit — 
with  the  corresponding  denials  in  the  answer,  the  jury  found 
that  plaintiffs  had  not  complied  with  the  terms  of  the  written 
contract,  and  d€»fendant  was  not  inde])ted  to  them  thereon,  but 
that  defendant  was  indebted  to  them  for  work  and  labor  done 
for  the  amount  claimed:  Jfehf,  that  the  findings  were  not  inc(m- 
sistent  or  contradictory.     *S7//j/w;«  v.  Ha il road,  703. 

LABORER'S  LIEN: 

1.  A  laborer  who  seeks  to  subject  a  railroad  company  to  the  })ayment 

of  wages  due  him  by  a  contractor  in  the  construction  of  such 
company's  road,  as  provided  in  section  1942  of  The  Cotf*',  must 
show  a  substantial  compliance  with  the  reciuirements  of  such 
section  as  to  notice,  etc.     MiKtre  v.  R<iUr<p(t(l,  23f). 

2.  After  complying  with  the  requirements  of  section  1942  of  The 

Codf,  a  lal)orer  can  assign  his  claim  as  a  debt  either  agjiinst  his 
employer  or  the  railroad  comi)any  dealing  with  him  under  a 
direct  agreement  or  as  subcop tractor,  an<l  the  assignee  can  sue 
ujKjn  such  claim  and  other  similar  ones  in  one  actitm,  and 
recover  the  sum  total  of  all  such  claims  due  for  la))or;  but  where, 
in  an  action  by  the  assignee  of  a  number  of  claims  due  laborers 
by  the  contractors,  the  comjUaint  and  exhibits  faile<l  to  show 
altinnatively  that  each  of  the  laborers  not  only  claimed  a  specific 
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Huin,  but  liad  subntantially  complied  with  the  statute  in  respect 
to  notice,  etc.,  previous  to  the  assignment  of  his  account:  Held, 
tiiat  a  demurrer  to  the  complaint  was  proj>erly  sustained.    Ibid. 

:j.  The  privilejje  conferred  by  the  statute  (section  11)42  of  The  Oxh) 
is  H'stricted  to  tadorem  and  for  work  done  for  thirtv  <lav8  or  leas 
in  constructing'  a  road,  and  the  company  can  in  no  event  be  held 
liable  for  the  payment  of  accounts  due  by  the  contractors  for 
tnaUnah,     Ibid. 

4.  Court-house  not  subject  to.     Snow  v,  CommiAMonerHy  :i35. 

LANDLORD  AND  TENANT: 

1.  Where  the  occupant  of  land  is  a  vendee  or  mort^gor  in  default, 

he  is  not  a  lessor  whose  crop  is  vested  in  the  landlord.  Ttiiflor 
V.  Tatflnr^  27. 

2.  When  defendant  tenant,  in  an  action  of  claim  and  deli verv  by  the 

landlord  for  the  |)ossession  of  the  crop,  denies  that  the  title  is 
vested  in  the  landlord,  such  denial  avoids  the  necessity  of  prov- 
ing a  demand  before  the  conunencement  of  the  action.     Rich  v. 

Ilohsfn}^  1\). 

LAI>SKl)  KNTKY,  SKJ. 
LKAK  V.  (iAY,  overruled,  lim. 
LEASK  CONTRACT:    Stn*  "CoxTRArr." 
LICENSE:     See  "Marriage  Lice.vse." 

LIEN: 

1.  Of  JriMiMKNT,  192: 

No  act  of  the  judgment  debtor  can  change  or  impair  the  rights  of 
the  judgment  creditor  under  his  lien  on  land  outside  of  the 
homestead  boundaries.      Vamnionj  v.  Thornton,  106. 

2.  Of  laborer  in  construction  of  railroad,  23(5. 

:J.  Court-house  not  subject  to  lien  of  laborer  or  for  materials.    Swnr  v. 
< 'ntnniiAtflonti'iiy   ',V,ib. 

LIFE  ESTATE,  7m,  791: 

Present  value  of,  in  fund,  7t»9. 

LIMITATIONS,  STATUTE  OF: 

1.  Tlie  statute  of  limitations  dtx^s  not  nin  in  favor  of  a  partner  bor- 

rowing fnuu  the  tirm  or  association  of  which  he  is  a  member 
until  a  demand  for  payment  and  refusal.     Fuiiton  v.  .>?<»nrirf,  3X*. 

2.  .\  mere  acknowledgment  of  a  debt  barred  by  the  statute  of  limi- 

tions,  though  implying  a  promise  to  pay,  will  not  fvpel  the 
statute;  to  have  that  etfect  the  acknowledgment,  as  provide»iby 


INDEX.  981 


section  172  of  The  Code,  must  not  only  be  in  writing,  but  must 
Ije  accompanied  by  an  unconditional  promise  to  pay  the  debt. 
Helm  Co.  v.  Griffin,  356. 

.'5.  Where  a  debtor  wrote  to  his  creditors  declining  proffered  credit 
because  he  was  unable  to  pay  what  he  already  owed  them  (which 
was  barred  by  the  statute),  but  expressing  his  confidence  in  his 
ability  to  pay  whatever  he  might  contract  for  in  the  future: 
Heldj  that  as  the  letter  contained  no  promise  to  pay  the  barred 
debt  the  bar  of  the  statute  was  not  removed.     Ibid. 

4.  Part  payment  of  a  note  by  the  payee  who  has  indorsed  it  will 

not  repel  the  bar  of  the  statute  of  limitations  as  against  the 
maker,  the  statute  (The  Code,  ^171)  confining  the  act,  admission 
or  acknowledgment  as  evidence  to  repel  the  bar  to  the  associated 
partners,  obligors  and  makers  of  a  note.     LeDnr  v.  Butler,  458. 

5.  Where  defendants  in  ejectment,  alleging  as  a  defence  a  jwirol  trust 

by  the  plaintiff  for  the  benefit  of  their  ancestor,  under  whom 
they  claim;  plead  the  statute  of  limitations,  but  fail  to  establish 
the  trust  or  to  show  any  other  title,  the  defendants  and  their 
ancestor,  under  whom  they  claim  and  for  whose  benefit  the 
alleged  tnist  was  made,  must  be  regarded  as  tenants  at  sufferance, 
whose  possession  cannot  be  deemed  to  have  been  adverse  to  the 
purchaser  at  the  execution  sale,  or  to  those  who  claim  under 
him.     Hamilton  v.  Burhanan,  463. 

0.  Section  164  of  The  Code  is  an  enabling  and  not  a  disabling  statute; 
it  applies  only  in  those  cases  where,  in  regular  course,  ))ut  for 
the  inter|)osition  of  the  section,  a  claim  would  iH'come  barred  in 
less  than  one  year  from  the  grant  of  letters  of  administration, 
and  is  not  a  restriction  on  the  statute  of  limitations  so  that  a 
claim  should  become  barred  by  the  lai)se  of  a  year  from  the  grant 
of  letters,  where,  but  for  the  st^ction,  it  would  not  lx»  Imrred 
until  a  later  date.     Benson  v.  Bennett,  505. 

7.  Where  right  of  action  accrued  May  24,  1884,  decedent  (debtor) 

died  July  9,  1885,  and  letters  of  administration  were  granted 
August  21,  1885,  an  hction  commenced  July  5,  1887,  is  not 
barred  by  the  three  years'  statute  of  limitations,  for,  excluding 
the  time  between  the  death  of  debtor  and  the  grant  of  adniinis- 
tration,  three  years  had  not  elaj)sed.     Ihid. 

8.  The  Cotle  (^137)  does  not  i)ostj)one  the  time  when  cauK^s  of  action 

shall  accrue,  but  merely  extends  the  j)eriod  of  limitation  or  pre- 
sumption after  a  cause  of  action  has  accnied  by  omitting  from 
the  count  the  time  between  May  20,  1861,  and  January  1,  1870. 
Thompson  v.  Xdtiouft,  508. 

S).  Where  a  cause  of  action  against  an  administrator  arose  in  Decem- 
]x»r,  1S<)4,  and  he  filed  his  account  in  April,  181)1,  and  suit  was 
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bfou^ht  ajjaiiist  him  and  his  sureties  in  June,  1891:  Held,  that 
the  la]>K'  of  twenty  years  from  January  1,  1870,  raised  a  pi^ 
Humj)tion  of  settlement  or  abandonment  which  was  not  rebuttetl, 
an  to  the  Buretiee  on  the  administration  l>ond,  by  the  filing 
of  the  adminintrator's  account  Bhowinj;  a  balance  due  the  dis- 
tributees.    Ibid. 

LOCAL  ASSESSMENTS :    See  **  Ahsessments  for  Special  Bexeftr." 
LCmi)  DEMAN'S  ACT,  29:j. 

MA(flSTKATE: 

Duty  of,  aH  to  cautioning  prinoner  in  regard  to  his  statementf«  at  pre- 
liminary examination,  874. 

MA  NT)  AM  ITS: 

Mandamus  is  a  i)roi)er  remedy  to  compel  a  municipal  corporation  to 
take  the  reijuinit^  proceedings  for  the  assessment  of  damagep 
for  land  taken  for  the  use  of  the  corporation.  McDo^reU  v.  Ashe- 
rilhy  747. 

MANACLIN(J  PRISONER  ON  TRL'VL,  874. 

MANSLAlUaiTER:     See  '^MrROEii  and  MANSLAUGirrER." 

MARRIACiE: 

A  marriage  is  not  invalid  l)ecause  solemnized  without  a  license  or 
under  an  illegal  license.     Maggett  v.  Roberts,  71. 

MARRLA(;E  LICENSE: 

1.  Failure  of  Register  of  Deeds  to  record  substance  of,  71. 

2.  A  blank  marriage  license,  though  signed  by  the  Register  of  Deeds. 

is  not  isitned  until  filled  up  and  handed  to  the  person  who  is  to 
be  married  or  to  some  one  for  him.     Maggett  v.  Rohetis^  71. 

8.  The  i)resumption  is  that  a  marriage  license  signed  by  a  Register 
of  Deeds  was  issued  during  his  term  of  office,  and  the  burden 
of  proving  the  contrary  is  on  the  party  asserting  it.     Ibid. 

MARRIED  WOMAN:    See  *'Feme  Covert." 

MARITAL  RKillTS,  deed  in  fraud  of : 

1 .  A  voluntary  conveyance  by  a  woman  in  contemplation  of  marriage, 

which  afterwards  takes  i)lace,  is  a  fraud  upon  her  husband  if  he 
l)e  not  api>rised  of  the  existence  of  such  deed.  Fmfjfr  v. 
Pritrhard,  88. 

2.  Actual  notice  of  a  deed  made  after  the  marriage  engagement  and 

without  the  prospective  husband's  consent,  will  not  affect  his 
rights;  n  fortiori  constructive  notice  arising  from  the  registration 
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of  such  a  deed  fourteen  days  before  the  marriage  will  not  have 
that  effect.     Ibid. 

3.  The  fact  that  such  deed  is  made  for  the  l)enefit  of  children  of  a 
former  marriage,  who  were  innocent  of  the  fraud,  does  not 
change  the  rule.    Ibid. 

MATERIALS  FURXISHED  TO  RAILROAD  IN  CONS^TRUCTION : 

1.  A  railroad  company  cannot  be  held  liable  under  section  1942  of 
The  Code  for  payment  of  accounts  due  by  the  contractors  for 
materials  furnished  them,  the  privileges  of  such  section  being 
confined  to  laborers.     Moore  v.  Railroad,  236. 

MERCHANDISE  ORDERS : 

1.  The  Act  of  1889,  chapter  280,  forbidding  the  issuance  of  "non- 
transferable" tickets  or  scrip  to  laborers  by  their  employers, 
and  requiring  such  scrip  to  be  paid  to  the  person  holding  the 
same,  their  face  value,  does  not  authorize  the  assignee  of  tickets 
or  scrip  payable  in  merchandise  to  demand  and  receive  payment 
in  money  instead  of  in  merchandLse.     Afarrincr  cC*  Bro.  v.  Roper 

'      Co.,  lf>4. 

MINING  LEASE : 

1 .  Where  a  mining  lease  provides  for  the  payment  to  lessors  of  a  part 

of  the  net  proceeds  of  minerals  taken  from  the  lands,  but  con- 
tains no  stipulation  for  a  forfeiture  through  failure  to  open  and 
work  the  mines,  the  law  will  construe  the  contract  as  if  such  a 
stipulation  had  been  expressly  written  therein,  and  will  adjudge 
such  lease  to  be  forfeited  if,  within  a  reasonable  time,  the  lessee 
fails  to  carry  out  the  purpose  of  the  lease.     Maxwell  v.  Todd,  ()77. 

2.  Where  lessors  of  mining  privileges  were  in  possession  of  the  land 

covered  by  the  lease  at  the  date  thereof  and  continued  in  pos- 
session, and  the  lease  became  forfeited  by  the  non-user  and 
abandonment  according  to  the  terms  of  the  contract  as  construed 
by  the  law,  no  re-entry  by  lessors  was  practicable  or  necessary, 
and  they  or  their  grantees  had  a  right,  without  demand  or  notice 
to  the  lessees,  after  such  forfeiture,  to  resist  the  entry  of  the 
lessees  for  mining  i)uri)oses.     Ibid. 

MINOR,  261,  642. 

MINUTES  OF  COURT: 

Admissible  as  evidence  to  j)rove  validity  of  burnt  or  lost  records  of 
a  cause.     Smith  v.  Allen,  223. 

MISJOINDER  OF  PARTIES,  236: 

1.  Where,  in  an  action  to  subject  the  land  of  a  deceased  surety  on  a 
guardian  bond  lo  the  i)ayment  of  the  ward's  debt,  the  amount  of 
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dainagen  is  alleged  in  the  complaint  and  admitted  in  the  denmr- 
n*r,  the  joinder  of  the  State  as  a  party  is  a  matter  of  surplus- 
age and  not  a  migjoinder  of  causes  of  action.  AfcXe'df  v.  Afc- 
Bn/(h;  408. 

2.  The  minjoinder  of  unnecessary-  parties  is  mere  surplusage  under 
Thf  Ox//',  and  not  a  fatal  objection.  Advantage  must  l)e  taken 
of  it  by  demurrer  and  not  by  motion  to  strike  out  a  party.  Afr- 
MWan  V.  Baxlfity  578. 

MITIGATION  OR  EXCUSE  FOR  HOMICIDE: 

When  killing  with  a  deadly  weapon  is  proved,  or  admitted,  the  bur- 
den is  shifted  uj>on  the  prisoner  to  show  mitigation  or  esrua*. 
Staff  V.  A/iih-r,  878. 

MORT<JA(tE: 

Effect  of  on  Homestead:    See  "Homestead.'* 

( )f  Crops,  28:5. 

Action  to  Redeem,  842. 

Notices  of  Sale,  posting  of  may  be  proved  by  parol,  578. 

1.  The  effect  of  discharging  a  debt  sccuhmI  by  a  first  mortgage  by 

surrender  of  the  mortgage  deed  is  to  make  a  second  mortgage  on 
the  same  land  a  first  lien,  and  the  immediate  execution  of  a  dee*\ 
of  barpiin  and  sale  to  the  one  surrendering  the  first  mortgage 
cannot  operate  to  defeat  the  second  mortgage.  Vav^hn  v.  Par- 
ker, m. 

2.  Where,  in  an  action  to  recover  the  possession  of  land,  it  aj>peanHl 

that  C.,  intending,  but  not  disclosing  his  purix)se,  to  act  as  agent 
for  his  minor  son,  C,  Jr.,  purchased  the  land  from  F.,  the 
defendant's  grantor,  under  an  agreement  to  reconvey  the  laud 
by  way  of  mortgjige  to  secure  the  purchase-money,  and  F.,  suj)- 
posing  that  he  was  dealing  with  C,  executed  the  deed  to  him, 
and  C.  caused  the  abbreviation  "Jr."  to  be  added  after  hisowu 
name  and  had  the  deed  so  recorded,  at  the  same  time  executing 
notes  and  mortgage  in  his  own  name  to  F.,  to  secure  the  pur- 
chase-money: Ifild,  that  a  conveyance  by  "C,  Jr."  or  his  heir? 
to  ])laintitr,  who  had  knowledge  of  all  tlie  facts,  did  not  divert 
F.'s  title  to  the  lands.     Smn/ir  v.  Sorthaa,  2(M. 

:>.  n,  while  holding  by  purchase  from  the  mortgagor  the  eijuity  of 
redemption  in  the  timber  on  the  mortgaged  land  and  by  ai^sign- 
ment  from  the  mortgagee  the  mortgage  on  the  land  itself,  con- 
veyed to  ])Iaintitf  the  equity  of  redemption  in  the  timlK^r.  which 
conveyance  was  registered  subsequent  to  an  assignment  by  hiin 
of  the  note  and  mortgage  to  C,  with  whom  there  was  a  vertial 
exce]>tion  of  the  timber  on  the  land.     C  assigned  the  note  and 
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mortgage  with  like  verbal  exception  of  the  timber  t<»  1>,  at 
whose  instance  the  land  was  sold  in  a  suit  for  foreclosurt*  and 
the  defendant  became  the  purchaser,  having  no  actual  notice  of 
the  verbal  agreement  concerning  the  timber:  Hehi,  (1)  that  the 
purchaser  was  not  fixed  with  constructive  notice  of  an  assign- 
ment of  the  eciuity  of  redemption  in  any  of  the  mortgagtnl  proj)- 
erty  by  any  of  the  successive  holders  of  the  mortgage,  nor  was 
he  compelled  to  inquire  further  than  to  ascertain  from  the  n^coi  ds, 
or  the  mortgagor,  whether  the  debt  had  been  paid  or  the  mort- 
gage released  in  whole  or  in  part  to  liim  by  any  of  the  assignees 
of  the  mortgage;  (2)  that  while  the  transfer  of  the  note  after 
maturity  would  have  made  it  subject  to  equities  as  between  the 
mortgagor  and  the  assignees  of  the  note,  in  tliis  case  none  arises 
from  that  fact  in  favor  of  the  plaintift*,  who  purchased  the  timber 
rights  subject  to  the  mortgage  under  which  the  defendant 
claims.     Lumber  Co.  v.  />«//,  SoO. 

4.  Where  a  wife,  with  her  husband,  executed  a  l>ond  and  mortgagt* 
upon  her  land  to  secure  the  same,  and  the  instruments  were 
intrusted  to  the  husband  for  delivery,  anil  he,  without  her 
knowledge  or  consent,  and  before  delivery  to,  and  without  the 
knowledge  of,  the  obligee,  altered  the  bond  by  "raising"  the 
amount,  and  the  mortgage  by  "raising"  the  consideration  recited 
therein,  but  the  description  of  the  debt  secured  by  the  mortgage 
(as  **a  certain  bond  of  even  date  herewith,"  etc.)  was  not 
altered:  Hdd,  that,  though  such  alteration  avoided  the  bond,  it 
did  not  render  the  mortgage  void,  the  alteration  of  the  consid- 
eration being  immaterial,  and  the  mortgage  may  Ik?  enforced  for 
the  amount  of  the  debt  intended  to  be  secured  by  the  mortgage, 
notwithstanding  the  invalidity  of  the  bond.     Check  v.  XnU^  l>70. 

MORTGAGK  SALE: 

1.  Where,  in  an  action  by  a  purchaser  at  a  mortgage  sale  to  recover 

the  land  from  the  mortgagor  (the  mortgagee  being  joined  as 
party  plaintiff),  the  Judge  presiding  at  the  trial  charged  the  jury 
that  the  burden  was  on  the  plaintiff  to  prove  everything  fiiir 
and  honest  and  no  advantage  taken  of  defendants,  it  was  not 
error  to  refuse  to  charge  the  jury  tliat  the  burden  of  proof  was 
on  the  i)laintiff  to  show  that  he  was  not  the  i)artner  or  agent  of 
the  mortgiigee  when  he  bought  the  land.  Mr  A/if  hm  v.  linxlui, 
578. 

2.  Where  the  prayer  for  an  instruction  was  "that  before  a  jn^wer  of 

sale  conferred  in  a  mortgage  can  have  any  force  it  must  be  shown 
to  the  Hatiafdrtloti  of  the  juri/'^  that  the  salr  was  regular  and  fairly 
conducttnl,  it  was  not  error  for  the  i)re>-iding  Judge  to  substitute 
the  words  "by  a  jireponderance  of  testimony"  for  the  word.s 
"to  the  satisfaction  of  the  jury."     Ihifl. 
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substitute  the  woriip  "by  a  preix)nderance  of  the  testimony" 
for  the  words  **  to  the  satisfaction  of  the  jury."     Ibid. 

10.  Under  the  statute  (chapter  33,  Acts  of  1887)  there  can  l>e  no  pre- 

sumption  of  contributory  negligence;  hence  it  was  error  in  a  trial 
Judge  to  instruct  the  jury,  in  an  action  for  damages  resulting 
from  the  negligence  of  defendant,  that  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  she  was  not  herself  guilty  of 
negligence,  though  tlie  defendant  offered  no  testimony.  Jordan 
V.  AHherilh'y  743. 

11.  Where,  upon  an  issue  as  to  whether  an  injury  complained  of  was 

caused  by  the  negligence  of  the  defendant,  the  plaintiff  made  a 
prhna  fach'  case,  the  Judge  ought  to  have  instructed  the  jur>-  to 
find  the  issue  in  her  favor  if  thev  believed  her  testimonv,  and  it 
was  error  to  blend  his  instructions  on  that  issue  with  thoee  on  an 
issue  relating  to  contributory  negligence.     Ibid. 

12.  Where,  in  a  trial  for  nuirder,  it  appears  that  in  no  aspect  of  the 

testimony,  and  under  no  influence  fairly  deducible  from  it,  the 
prisoner  is  guilty  of  murder,  it  is  error  to  refuse  a  prayer  for 
instruction  to  the  jury  that  they  must  not  return  a  venlict  for 
any  higher  offense  than  manslaughter.     *Sfa/t'  v.  Milhr,  878. 

13.  Though  the  law  may  raise  a  presumption  from  a  given  state  of 

facts,  nothing  more  appearing,  it  is  the  province  of  the  Court, 
when  all  the  facts  are  developed  and  known,  to  tell  the  jury 
whether,  in  every  aspect  of  the  testimony,  such  presumption  is 
I'ebutted.     I  hid. 

1 4.  A  mere  omission  to  charge  is  not  error  unless  a  prayer  for  in.<tnic- 
tion  is  nuido.     State  v.  Jarknonj  851. 

jriHJMEXT,  ;U1,  424,  (>.Vv. 

1.  The  lien  of  a  judgment  duly  docketed  in  the  county  where  the 

laud  lies  is  superior  to  that  of  a  subsequently  registered  mortgage 
on  land  outside  of  the  debtors  allotted  homestead,  and  the  pro- 
ceeds of  a  sale  of  such  land  should  be  applied  first  to  the  pay- 
ment of  the  judgment  debt,     (inlletf  v.  Thurttton^  192. 

2.  A  docketed  judgment  is  a  lien  on  all  the  land  of  the  debtor  m 

the  county  where  docketed  from  the  date  of  the  docketing,  and 
the  creditor  may  presently  enforce  the  same  on  all  the  debtors 
lands  outside  of  the  homestead  boundaries,  but  nnist  await  the 
termination  of  the  homestead  estate  to  subject  the  land  to  which 
it  pertains,  and  no  act  of  the  debtor  can  diange  or  impair  the 
creditor's  rights  under  such  lien.      Vniwiory  v.  Thornton^  IIHJ. 

3.  Kelief  against  a  final  judgment  rendered  by  a  Justice  of  the  Peace 

and  alleged  to  have  l)een  obtained  by  frau<i  and  collusion 
between  him  and  others,  cannot  be  had  bv  means  of  a  writ  of 
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recordari,  but  must  be  pougbt  by  an  indei)endent  action.  King 
V.  Railroad f  318. 

4.  W.  S.,  in  whom  a  legacy  had  vested,  died  without  issue  or  next 

of  kin,  except  his  father,  J.  S.,  who  died  subsequently;  V.  was 
appointed  administrator  of  both  and  in  both  capacities  sued  to 
recover  the  legacy:  Held,  that  it  in  immaterial  whether  judgment 
was  rendered  in  favor  of  V.  as  administrator  of  the  father  or 
the  son,  as,  in  either  case,  he  is  bound  by  the  judgnient.  Varner 
V.  JnhuHttnt^  hlQ. 

5.  Where  an  administrator  against  whom  a  judgment  qaaudo  was 

taken  in  18()9,  in  an  action  begun  prior  to  the  Code  of  Civil 
Procedure,  died  soon  thereafter  and  administration  de  b(nii»  uou 
was  not  taken  out  until  188(),  and  suit  was  brought  on  such  judg- 
ment in  181K):  llddy  that  no  presumi>tion  of  payment  can  arise, 
inasmuch  as  in  computing  the  time  under  the  statute  the  period 
during  which  there  was  no  administration  must  be  excluded. 
Dirkmn  v.  Cm  why,  62?). 

6.  Where  a  judgment  was  obtained  against  an  administrator  of  a 

decedent  and  his  surety  in  18()9  on  a  cause  of  action  arisiug  and 
in  a  suit  connnenced  before  the  adoption  of  the  Code  of  Civil 
Procedure,  the  judgment  being  qrniudo  as  to  the  administrator 
and  absolute  and  final  as  to  the  suretv,  an  action  on  the  latter 
was  a  new  mum  litii<  and  governed  by  the  statute  of  limitations 
as  prescribed  in  The  Code,  while  the  statute  of  i)resumptions 
under  the  prior  law  is  alone  applicable  to  the  action  on  the 
quando  judgment  against  the  aduiinistrator.     Ibid. 

7.  The  fiiilun*  of  a  Judge  to  adjudicate  as  to  costs  does  not  effect  or 

render  invalid  as  a  final  judgment  an  adjudication  upon  another 
matter  embraced  therein.      Yomifj  v.  C(nm,'lh/,  (UO. 

8.  Where  it  ai)peared  from  a  will  in  evidence,  without  objection,  that 

one  of  the  claimants  of  land  condemed  bv  a  citv  was  entitled  to 
a  life  estate  only  therein,  a  judgment  in  favor  of  such  claimant 
for  the  value  of  the  life  estate  only  was  properly  rendered  in  a 
suit  relating  to  damages  for  such  condemnation.  Miller  v.  Anhe- 
rille,  7(«). 

5).  Where  a  judgment  has  been  rendered  on  a  verdict  the  judgment 
and  verdict  may  not  be  set  aside  for  excusable  neglect,  etc., 
under  section  274  of  The  Code.     Bnum  v.  Rhiuehfui,  772. 

10.  The  moticm  for  arrest  of  judgment  on  the  ground  of  the  insufti- 
ciencv  of  the  bill  of  indictment  mav  be  taken  in  this  Court  for 
the  first  time.     SMfe  v.  Coldn-elJ,  S>4. 

U.  A  judgment  inni  (tlhsinnfe  veredirfo  can  only  be  rendered  on  the  face 
of  the  j)lea<lings.     /./  n'ii<  \  Foord,  402. 
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12.  A  purchaser  at  a  judicial  sale  will  be  protected  if  the  sale  wa* 
authorized  by  a  judgment  rendered  by  a  Court  having  jurisdic- 
tion of  the  subject-matter  and  the  person,  although  the  judg- 
ment might  be  imi)eached  for  irregularity.     Dickenji  v.  Long,  311. 

JTRISDICTION: 

1.  Of  Judge  assigned  to  a  district,  141,  502,  589. 

Of  Railroad  Commission:    See  "Railroad  Commirsiox." 
Of  State  Courts,  390,  790,  896. 

2.  The  Superior  Court  has  jurisdiction  of  an  action  on  the  bond  of 

a  Register  of  Deeds  to  recover  a  penalty  of  $200  for  failure  to 
discharge  the  duties  required  of  him  by  section  1814  of  The  ("odr. 
Joyiu'r  V.  Robeiiify  111. 

8.  The  rule  that,  except  by  consent  or  in  those  cases  si)ecially  })er- 
m  it  ted  by  statute,  the  Judge  can  make  no  order  in  a  cause  out- 
side of  the  county  where  it  is  |)ending,  applies  only  to  judg- 
ment on  the  merits  or  to  motions  in  the  cause  strictly  so-called, 
and  does  not  apply  to  ancillary  proceedings,  Parker  v.  Mrphnil, 
502. 

4.  In  a  suit,  of  the  subject-matter  of  which  a  Court  has  jurisdiction, 

apt)earance  by  counsel  gives  jurisdiction  of  the  parties  thus' 
api)earing,  though  counsel  have  no  authority  to  appear,  and  an 
innocent  purchaser  under  a  judgment  rendered  therein  will  be 
protected.     Hncketi  v.  McMillan,  51.3. 

5.  Except  in  the  case  of  a  fugitive  surrendered  by  a  foreign  govern- 

ment under  treaty  stipulations,  when  a  j)ereon  is  within  the 
jurisdiction  of  a  Court  and  there  properly  charged  with  crime, 
the  Court  mav  hold  him  and  trv  him,  no  matter  how  he  wai» 
brought  within  such  jurisdiction.     State  v.  (ilnt-er,  8$K>. 

().  rpon  a  fugitive's  surrender  to  the  State  demanding  his  return  in 
pui-suance  of  national  law,  he  may  be  tried  in  the  State  to  which 
he  is  returned  for  any  other  offense  than  that  specified  in  the 
re<luisition  for  his  rendition,  and  in  so  trying  him  against  hi? 
objection,  no  riglit,  privilege  or  immunity  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States  is  thereby  denied. 
Ih'uL 

.irUY: 

1.  It  is  not  the  province  of  a  jurj'  to  compare  handwriting  to  deter- 

mine whether  an  alteration  has  l)een  made  in  an  in.strunient  of 
record.     Forhen  v.   Wigijinn,  122. 

2.  Where  the  jury  found  an  issue  and  then  separated,  an<i  the  Judge 

found  as  a  fact  tluit  thev  had  not  been  influenced  bv  what  had 
been  said  to  them  after  their  separation,  it  was  not  error  to  per- 
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mit  them  to  re-assemble  and  put  their  finding  in  writing.  Lui- 
trell  V.  Martin^  593. 

JURY,  FINDINGS  OF: 

1.  A  finding  by  a  jury  that  defendant  in  tyectment  did  not  purchase 

from  another  in  good  faith  and  without  knowledge  of  plaintiff, 
is  not  inconsistent  with  another  finding  that  plaintiff  advised  or 
induced  the  defendant  to  buy  the  land  Ijefore  he  purchased  it. 
Bii^hop  V.  A/intoHy  ♦'i24. 

2.  Where,  in  an  action  by  the  i)urchaser  at  a  mortgage  sale  to  recover 

the  land  from  the  mortgagor,  the  mortgagee  was  joined  as  plain- 
tiff, and  no  demurrer  was  filed  on  the  ground  that  the  two  causes 
of  action  were  improperly  joined,  the  defendant  cannot  com- 
plain of  the  inconsistency  of  two  findings  of  the  jurj^  by  which 
they  found  in  answer  to  one  issue  that 'the  purchaser  was  the 
owner  of  the  land,  and  in  answer  to  another  that  the  mortgagee 
was  owner,  for  the  only  result  of  the  error  in  submitting  the 
issue  as  to  the  ownership  of  the  mortgagee  and  an  aflirmative 
response  thereto  would  be  a  judgment  in  favor  of  the  purchaser, 
non  ohtidnte  the  finding  in  favor  of  the  mortgagee.  McMillan  v. 
Baxleijf  578. 

3.  Where,  on  issties  raised  by  the  allegations  in  two  causes  of  action — 

one  on  a  special  contract  and  the  other  on  a  quantum  meruit — 
with  the  corresponding  denials  in  the  answer,  the  jury  found 
that  plaintiffs  had  not  complied  with  the  terms  of  the  written 
contract,  and  defendant  was  not  indebted  to  them  thereon,  but 
that  defendant  was  indebted  to  them  for  work  and  labor  done 
for  the  amount  claimed:  ITehJ^  that  the  findings  were  not  incon- 
sistent or  contradictory.     Simpson  v.  Railroad ^  703. 

LABORER'S  LIEN: 

1.  A  laborer  who  seeks  to  subject  a  railroad  company  to  the  i)ayment 

of  wages  due  him  by  a  contractor  in  the  construction  of  such 
company's  road,  as  provided  in  section  1942  of  The  Cotle,  uuist 
show  a  substantial  compliance  with  the  requirements  of  such 
section  as  to  notice,  etc.     Afoore  v.  Railroad,  235. 

2.  After  complying  with  the  requirements  of  section  1942  of  The 

Code,  a  laborer  can  assign  his  claim  as  a  debt  either  against  his 
employer  or  the  railroad  company  dealing  with  him  under  a 
direct  agreement  or  as  subcontractor,  and  tlie  tt.ssignee  can  sue 
\i\K)n  such  claim  and  other  similar  ones  in  one  action,  and 
recover  the  sum  total  of  all  such  claims  due  for  labor;  but  where, 
in  an  action  by  the  assignee  of  a  numl)er  of  claims  due  laborere 
by  the  contractors,  the  complaint  and  exhibits  failed  to  show 
affimmtively  that  each  of  the  laborers  not  only  claimed  a  specific 
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NON-TUANSFERABLE  TICKETS   OR   SCRIP:    See   "Merchandise 
Ordeks." 

NX)TICE: 

Of  aii8igninent  of  bond,  243. 

Of  unregistered  deed,  730. 

Of  sale  under  mortgage,  posting  of  proved  by  parol,  578. 

NOXIOUS  ODORS,  889. 

NUISANCE : 

1.  Where,  in  the  trial  of  an  indictment  for  creating  a  common  nui- 

Hance  by  maintaining  a  slaughter-pen,  there  was  no  testimony 
showing  that  the  community  generally  were  annoyed  or  affected 
injuriously  by  the  noxious  odors  complained  of,  the  Court  prop- 
erly declined  to  submit  to  the  jury  the  question  whether  such 
an  injury  to  the  residents  of  the  neighborhood  as  amounted  to  a 
public  nuisance  had  been  shown.     Sfate  v.  Wolf,  889. 

2.  To  sustain  an  indictment  for  keeping  a  slaughter-pen  producing 

offensive  odors,  constituting  a  public  nuisance  to  all  citizens^ 
passing  along  the  adjacent  public  road,  it  is  necessary  to  prove 
that  the  road  upon  which  the  citizens  were  annoyed  was  a  pul)- 
lic  higliway.     Ibid. 

3.  Where,  on  the  trial  of  an  indictment  for  creating  and  maintain- 

ing a  common  nuisance  to  persons  "passing  along  a  common 
road  and  public  highway,"  there  was  no  evidence  tending  to 
show  that  any  person  while  passing  along  the  road  was  actually 
annoyed  or  tliat  the  public  had  acquired  an  easement  in  such 
road,  the  Court  erred  in  failing  and  refusing  to  instnict  the  jury 
that  the  defendant  was  not  guilty  in  any  aspect  of  the  testi- 
monv.     Ibid. 

OFFICERS  OF  CORPORATION:    See  "Corporation." 

OFFICIAL  BOND: 

1  An  officer  is  liable  upon  his  bond  "for  the  faithful  discharge  of  ^11 
the  duties  of  his  office,"  and  an  action  for  a  penalty  of  |200  for 
failure  in  his  duty  is  properly  brought  on  such  lx)nd,  and  the 
Superior  Court  has  jurisdiction.     Joyner  v.  Robert*^  111. 

2.  In  such  action  it  is  not  necessary  to  allege  that  a  judgment  has 

been  obtained  against  the  officer,  and  that  he  has  failed  to  jwy  it. 
Ibid. 

3.  (^nirre^  whether  a  party  so  suing  the  official  bond  should  not  make 

himself  a  relator  in  an  action  in  the  name  of  the  State.     Ibid. 

4.  The  sureties  on  the  official  bond  of  a  Clerk  of  the  Su})erior  Court 

are  liable  for  any  lost?  resulting  from  his  failure  to  docket  a  judg- 
ment when  he  should  do  so.      Young  v.  Counelhf,  ($441 
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ORAL  EXCEPTION  TO  JUDGE'S  CHAR(;E,  when  sufficient,  510. 

OSBORNE,  ATTORNEY  GENERAL: 

Address  of,  in  presenting  portrait  of  Chief  Justice  Pearson,  913. 

PARAMOUR,    declaration    of,    admissible  as  evidence    in  action   for 
divorce,  152. 

PAROL  TESTIMONY: 

1.  When  admissible  to  contradict  or  vary  the  absolute  terms  of  a 

written  contract.     Carrington  v.  Waffy  115. 

2.  In  an  action  to  recover  land  sold  under  an  execution,  parol  testi- 

mony is  admissible,  upon  proof  of  the  loss  of  the  original  papers, 
to  show  that  the  note  was  executed  prior  to  1868,  when  the 
homestead  exemption  was  established.     Buie  v.  Scott ,  375. 

3.  When  inadmissible  to  aid  uncertain  and  vague  description  of 

land  referred  to  in  deed.     Lotre  v.  Harris^  472. 

4.  Admissible  to  prove  contents  of  destroyed  record,  when.     Var- 

ner  v.  Johitf^ton^  570. 

5.  Parol  evidence  as  to  the  posting  of  notices  of  sale  under  a  power 

in  a  mortgage  is  admissible,  the  production  of  the  writings 
themselves  not  being  necessary.     McMillan  v.  Baxley,  578. 

PAROL  TRUST: 

1.  A  parol  agreement  by  a  purchaser  of  land,  made  after  the  pur- 

chase, to  hold  the  land  in  trust  for  another  and  to  convev  it  to 
him  upon  the  payment  by  him  of  the  amount  bid,  is  void  under 
the  statute  of  frauds.     Hamilton  v.  Buchanan,  463. 

2.  In  order  to  establish  a  parol  tnist  in  the  purchaser  of  land  for  tlie 

benefit  of  another,  the  proof  must  not  only  be  strong  and  con- 
vincing, but  must  also  disclose  an  agreement  amounting  to  a 
trust  existing  at  the  time  of  the  sale.      Ibid. 

3.  Where  a  brother  of  an  execution  debtor,  who  was  alleged  to  be 

insane  at  the  time  of  the  sale,  purchased  the  insane  brother's 
land,  and  there  is  no  evidence  that  the  purchaser  occupied  a  posi- 
tion of  tnist  to  his  brother,  or  took  any  advantage  of  his  infirm- 
ity: Hehi^  that  no  trust  grew  out  of  the  relationship  of  the  par- 
ties, such  relationship  not  being,  in  itself,  a  confidential  relation 
to  which  the  equitable  doctrine  of  constructive  trust  applies. 
Ihid. 

PARTICIPATION  IN  PROFITS,  test  of  partnership,  304. 

PARTNERSHIP,  836,  840: 

1.  In  an  action  by  one  meml)er  of  a  firm  against  the  other,  a  receiver 
was  api)ointed  and  he  was  directed  to  j)ay  a  judgment  agiiinst 
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the  finu  out  of  the  partnership  assets  in  his  hands;  he  failed 
to  do  so:  Held,  that  the  judgment  might  be  enforc;ed  against  the 
individual  property  of  the  partner  at  whose  instance  the  receiver 
was  apjKiinted,  it  not  appearing  that  the  failure  of  the  receiver 
to  satisfy  the  judgment  was  due  to  any  act  or  default  of  the 
creditor.      Vnuntory  v.  ThonUon,  11)6. 

An  unincoriK)rated  association   of  persons   doing  business  as  a 
joint  stock  company  is  a  partnership.     Bain  v.   Clinton  Ijxiu 
.Unoriiifion,  248. 

.*J.  Memljers  of  a  partnership  are  jointly  and  severally  bound  for  all 
its  debts,  and  because  of  the  joint  liability  the  creditor  and  each 
partner  has  a  right  to  demand  that  the  joint  property  shall  he 
applied  to  the  joint  debts,  an<i  because  of  the  nereral  liability  a 
creditor  may,  at  will,  sue  any  one  or  more  of  the  jwirtnen*. 
IlfUiHtein  V.  JohnHOUy  253. 

4.  The  fact  that  the  assets  of  a  partnership  are  not  sufficient  to  pay 
the  partnershij)  debts,  or  that  a  receiver  has  charge  of  the  assets 
or  that,  there  being  many  creditors,  a  multiplicity  of  suits  may 
ensue,  cannot  deprive  a  creditor  of  his  right  to  enforce  his  claim 
against  one  or  several  or  all  of  the  parties.     Ibid. 

o.  ( )ne  who  shares  in  the  profits  of  a  business  otherwise  than  as  the 
profits  art*  looked  to  as  a  means  of  ascertaining  the  comi)enfa- 
tion  which,  under  the  contract,  is  to  l)e  paid  to  an  employee  for 
his  services,  incurs  the  liability  of  a  partner  therein.  (\txMr}: 
V.  Burf/infu,  1)04. 

H.  Where  B.  indorsed  a  note  of  and  made  advances  to  a  firm  to 
enable  it  to  perform  a  contract  of  which,  as  estimated,  the  prolit.< 
would  be  thirty-nine  thousand  dollars,  and  took  a  bill  of  sale  of 
the  firm's  property  to  secure  such  indorsement  and  advance^^ 
and  the  finn  also  executed  to  B.  a  note  for  $5,000,  due  one  year 
from  date,  on  which  iv)00  was  to  be  paid  monthly  '*out  of  the 
estimated  profits":  Hfld,  that  the  facts  prima  fncir  constituted 
B.  a  i)artner  with  the  firm.     Ibid. 

7.  Where  a  member  of  an  incorporated  joint  stock  association  ( which 
is  a  partnership)  borrows  money  from  the  association,  he 
assumes  towards  the  other  memlx^rs  or  i)artie8  the  position  of  a 
trustee,  and  is  bound  to  account  with  them  whenever  thev  mav 
call  upon  him  to  do  so,  and  hence  the  statute  of  limitations  does 
not  begin  to  run  in  his  favor  until  such  demand.  The  fact  that 
the  note,  the  evidence  of  the  indebtedness,  is  made  payable  to 
the  cashier  of  the  association  does  not  change  the  relation^  of 
the  parties.     F(iii<tin  v.  Sttnrartj  XV2. 
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PART  PAYMENT: 

1,  Part  payment  of  a  note  by  the  payee  who  has  indorsed  it  will  not 
repel  the  bar  of  the  statute  of  limitations  as  against  the  maker. 
LeDuc  V.  Butler,  458. 

PAH8ENGER  INTOXICATED :    See  "Railroadh." 
PEARSON,  CHIEF  JUSTICE :    Prewntation  of  portrait  of,  9i:j. 
PENALTY : 

1.  In  an  action  on  an  official  bond  of  an  officer  to  recover  a  penalty 
for  failure  to  discharge  his  duties  it  is  not  necessary  to  allege 
that  a  judgment  has  been  obtained  against  the  office  and  that 
he  has  failed  to  pay  it.    Jornur  v.  Roberts,  111. 

PETITION  TO  SELL  LAND  FOR  ASSETS,  408. 

PIGEONS :    Shooting  for  sport,  887. 

PLEADINGS,  admissions  as  in  evidence.     (See  "Evidence"). 

POSSESSION: 

Where  a  patent  lissued  for  land  reserving  land  within  its  limits  as 
"  previously  granted  "  possession  under  such  patent,  but  outside 
of  the  land  previously  granted,  is  not  constructive  possession  of 
the  excepted  land.     Bamlght  v.  Smith,  229. 

PRACTICE.    (See  also,  "Evidence"  and  "Trial"),  71,  88,  96,  102, 109, 
849,  857. 

As  TO  Ancillary  PROCEEDiNtis: 

1.  A  party  to  an  action  by  waiving  objection  to  the  time  or  place  of 

making  it  may  give  validity  to  an  order  of  Court  that  would 
otherwise  be  void,  provided  the  Court  has  general  jurisdiction 
of  the  controversy;  therefore  where  a  defendant,  after  assenting 
to  an  order  made  by  a  Judge  in  a  county  other  than  that  in 
which  the  action  was  pending,  but  within  the  same  judicial  dis- 
trict, appeared  before  a  commissioner,  as  directed  by  said  order, 
it  was  then  too  late  for  him  to  withdraw  his  assent  voluntarilv 
given  to  every  part  of  the  order  when  first  made.  Brudley  Fer- 
tilizer (\).  V.  Taylor,  141. 

2.  The  })ower  to  commit  to  jail  a  person  refusing  to  testify  before  a 

commissioner,  as  provided  for  in  section  13H2  of  The  Code,  is 
not  given  exclusively,  if  at  all,  to  the  commissioner,  but  he  may 
invoke  the  aid  of  the  Judge  from  whom  he  derives  his  appoint- 
ment and  whose  authority  is  defied.     Ibid. 

8.  In  a  proceeding  for  the  examination  of  a  party  to  an  action, 
under  sections  580  and  581  of  The  Code,  the  Court  has  authority, 
without  his  consent,  to  make  an  order  in  a  county  other  than 

(56— Vol.  112 


994  INDEX. 


that  in  which  the  action  is  pending,  Vjut  within  the  district, 
committing  him  for  contempt.     Ibid. 

4.  Where  the  Judge  directed  the  Sheriff  to  commit  one  refuping  to 

answer  questions  propounded  to  him  in  such  examination  to  the 
common  jail  until  he  should  be  willing  to  answer:  Heldj  to  be 
error  since  it  was  an  attempted  delegation  of  judicial  power  to 
an  executive  officer,  and  allowed  the  Sheriff  to  determine  how 
his  prisoner  should  sufficiently  demonstrate  his  willingness  to 
testify  or  what  was  such  a  compliance  with  the  order  as  to  jus- 
tify his  release.     Ibid, 

5.  In  such  case  the  order  should  direct  the  issuing  of  a  cap'm^^  or 

that  defendant  be  arrested  and  brought  before  the  Court  to 
answer  as  for  contempt.     Ibid. 

().  A  motion  to  vacate  an  order  of  arrest  may  be  heard  by  a  Judge 
out  of  Court  anywhere  within  the  district  that  his  duties  re<iuire 
him  to  be  during  the  time  in  which  he  is  assigned  to  the  district. 
Parker  v,  McPhail,  502. 

7.  The  rule  that,  except  by  consent  or  in  those  cases  6i)ecially  per- 

mitted by  statute,  the  Judge  can  make  no  order  in  a  cause  out- 
side of  the  county  where  it  is  pending,  applies  only  to  judg- 
ments on  the  merits  or  to  motions  in  the  cause  strictlv  so  callefl , 
but  does  not  apply  to  ancillar>^  proceedings.     Ibid. 

8.  Where,  in  the  hearing  of  a  motion  to  vacate  an  order  of  arre.st, 

the  Judge  finds  as  a  fact  that  the  act  \\\Yyi\  which  it  was  based 
was  not  'committed,  the  finding  is  final  and  cannot  be  reviewed. 
Ibid. 

Ah  to  Appeals: 

1.  A  party  cannot  assign  as  error  on  apjwal  to  the  Supreme  Court  the 

refusal  of  a  judgment  for  which  he  did  not  ask.  Mayit  v.  Far- 
car,  ()(). 

2.  An  appc'al  from  an  order  of  commitment  of  a  party  to  jail,  made 

in  an  ancillary  proceeding  before  the  trial  of  the  main  action, 
will  not  Ix;  dismissed  as  premature.  Bradley  Fertilizer  Co.  v. 
Taylor,  141. 

8.  Where  a  certiorari  has  been  granted  to  an  appellant  to  complete 
the  record  by  supplying  material  evidence  that  had  been  omitted 
from  the  case  on  appeal,  but  the  Clerk  of  the  Superior  Court 
returns  that  appellant  failed  to  perfect  his  appeal  or  to  pay  fees 
for  transcript  of  record,  though  demanded,  the  appeal  will  he 
(iihinissed.     Broad irell  v.  Ray,  191. 

4.  An  apix^al  from  a  motion  to  dismiss  an  action  is  premature  and 
will  not  be  entertiiined.   Kclloyg  v.  Manufadnring  Co,  191 ;  MnUtn 

V.  <\uial  Co.,  109. 
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5.  An  action  by  a  hnsband  for  slander  of  hie  wife,  the  wife  not  being 

a  party  and  the  cromplaint  alleging  no  special  damage  to  the  hus- 
band, will  be  dismissed  by  this  Court  on  motion  of  the  defend- 
ant, or  ex  mero  motUj  for  &ilure  of  the  complaint  to  state  a  cause 
of  action.     Harper  v.  PinkMoUy  2^)3. 

6.  The  provision  in  section  876  of  The  Cod^  for  an  appeal  in  fifteen 

days  after  notice  of  judgment  in  cases  where  "  the  process  is  not 
l>ersonally  8er\'ed,"  applies  only  in  cases  where  the  service  is  by 
publication,  and  has  no  application  when  the  summons  is  per- 
sonally served  on  the  agent  or  oflScer  of  a  corporation  under 
section  217  (1)  of  The  Code.     King  v.  Railroad,  318. 

7.  A  motion  to  re-instate  an  appeal  dismissed  for  failure  to  print 

must  l)e  made  at  the  same  Term  (Rule  30  of  the  Court),  and 
will  only  then  be  allowed  for  good  cause  shown.  Pipkiu  v. 
Green  y  355. 

8.  A  motion  to  re-instate  an  appeal  dismisse^i  for  failure  to  docket 

the  record  at  the  first  Term  of  this  Court  after  the  trial  below 
is  fatallv  defective  where  it  does  not  show  that  the  delav  was 
without  laches  on  the  part  of  the  ap])ellant.     Ibid. 

9.  An  appeal  from  an  adjudication  upon  an  agreed  stat<}  of  facts  is  a 

sufficient  assignment  of  error  by  the  party  against  whom  the 
ruling  is  made,     (rreenaboro  v.  McAdoo,  3oi). 

10.  Where,  after  an  appeal  from  the  refusal  of  judgment  for  the  resti- 

tution of  j^rsonal  property,  the  api)ellant  has  come  in  jx^ssession 
of  the  property,  or  its  equivalent,  this  Court  will  not  hear  the 
matter  merely  to  adjudicate  the  costs,  but  will  dismiss  the 
api)eal.     JiuHnell  v.  f'ampbellj  404. 

11.  Where,  in  the  case  oa  appeal,  there  is  not  a  sufficient  recital  of 

the  evidence  or  of  the  facts  admitted  or  proven  to  point  the 
exceptions  or  to  enable  the  Court  to  ascertain  what  errors  of 
law  are  coniplained  of,  the  judgment  lx*low  will  be  affirmed. 
Faiktwr  v.  Thompnoti,  45o. 

12.  An  appeal,  not  filed  by  appellant  as  a  pauper,  when  dismissed  for 

failure  to  print  the  record  will  not  y)e  re-instated  on  affidavit  of 
appellant  that  Ix^fore  he  could  raise  the  money  to  print  the  case 
was  reached  and  dismissed.     Turner  v.  Tate^  457. 

13.  When  a  prayer  for  instruction  does  not  ai)iH»ar  in  the  record  an 

exception  to  the  refusal  of  Judge  to  give  it  will  not  be  consid- 
ered in  this  Court.     Mr  Mill  an  v.  Baxley,  578. 

14.  Failure  to  settle  or  furnish  a  case  on  appeal  is  not  good  ground 

for  a  motion  to  dismiss,  but  for  motion  to  affirm,  since  there 
may  bi»  errors  on  the  face  of  the  record  which  the  Court  will 
insi>ect  of  its  own  motion,  and  which  may  entitle  the  appellant 
to  a  reversal.     Ibid. 
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15.  No  formal  "  case  on  appeal "  is  required  on  an  api)eal  from  an 
order  granting  an  injunction  until  the  hearing.     Ibid, 

10.  Although  an  appeal  from  the  refusal  of  a  motion  to  dismiss  an 
action  is  prematui-e,  the  ext^eption,  having  been  noted,  will  be 
reviewed  on  appeal  from  the  final  judgment.  Lutirell  v.  Martin, 
593. 

17.  Recitals  of  fact  set  out  by  an  appellant  as  grounds  for  his  motion 

for  a  new  trial  will  not  be  considered  when  they  neither  a{>pear 
in  the  record  nor  are  found  as  facts  by  the  Judge.     Ihid. 

18,  The  statutory  requisites  as  to  appeals  cannot  be  dispensed  with, 

except  with  the  assent  of  counsel  entered  in  the  ret^ord  or  e\i- 
denced   by   writing.     Rule  39  of  Supreme  Court,     StmdUy  v. 

Mherdle,  6JW. 

• 

\S),  Though  the  failure  to  give  an  instruction  asked  for  in  writing  \» 
deemed  excepted  to,  yet,  if  it  is  not  set  out  in  the  case  on  appeal, 
it  will  be  deemed  to  have  been  waived  and  will  not  be  passed 
on  by  this  Court.     Marshall  v.  Stine,  097. 

20.  Where  no  exception  of  any  kind  appears  in  case  on  appeal,  and 

no  error  appears  on  the  record  proper,  the  judgment  below  will 
Ik?  affirmed.     I  hid. 

21.  Where  no  exception  is  set  out  in  the  case  on  ap]>eal  other  than 

*'To  the  whole  of  this  charge  the  plaintiff  excepted,'*  and  it 
does  not  affirmatively  appear  that  there  was  not  more  than  one 
proposition  of  law  laid  down  in  the  charge,  and  no  error  appear? 
on  the  face  of  the  record  proper,  the  judgment  of  the  Court  below 
will  be  affirmed.     IhmphUl  v.  Morrison,  75(5. 

22.  While  the  refusal  of  the  trial  Judge  to  give  instructions  prayed 

for  will  be  deemed  to  have  been  excepted  to,  yet  if  it  is  not 
assigned  as  error  in  case  on  appeal  it  will  be  deemed  to  have 
been  waived.     Uaria  v.  Dural^  833. 

23.  An  assignment  of  error,  such  as  **for  error  in  the  charge"  or 

"excepted  to,"  is  too  general  and  will  not  be  considered  by  this 
Court.     Ibid. 

24.  Where,  in  an  appeal,  there  is  neither  statement  of  case,  assign- 

ment of  error,  nor  any  error  apparent  on  the  record,  the  judg* 
ment  below  will  be  affirmed.     State  v,  Whitmiref  895. 

25.  AVhere  exceptions  are  not  taken  to  a  refusal  to  submit  issues  ten- 

dered or  to  those  submitted,  until  after  verdict  on  a  motion  for 
new  trial,  such  exceptions  are  too  late  to  be  considered  on  appeal. 

Carr  v.  Ale.rander^  783. 

20.  Failure  to  enter  exception  to  a  judgment  within  ten  days  from 
the  expiration  of  the  term  of  the  Court  forfeits  the  right  of 
appeal.     Tucker  v.  Life  Amtmuafionf  79(i, 
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As  T()  ExcEPTioxs: 

1.  Where  the  Judge  below,  in  instructing  the  jury,  submitted  a 

phase  of  a  question  which  there  was  no  evidence  to  support,  an 
oral  exception  to  the  question  immediately  taken  and  noted  and 
assigned  as  error  for  the  case  on  appeal  is  sufficient  to  present 
the  matter  on  appeal,  though  no  written  instruction  on  the  sub- 
ject was  prayed  for  by  the  excepting  counsel  before  the  close  of 
the  evidence  as  provided  by  section  415  of  The  Code.  Lee  v. 
WilUamSy  510. 

2.  Failure  to  grant  an  instruction  not  asked  for  in  writing  is  not 

ground  for  exception.     Marshall  v.  StiiWj  697. 

.'5.  P^xceptions  to  the  Judge's  charge,  tiled  in  the  Clerk's  office  after 
the  settlement  of  the  ease  on  appeal,  are  not  properly  a  part  of 
the  transcript  on  appeal  and  should  not  be  sent  up.  Hemphill  v. 
Morrison^  756. 

4.  The  purjwse  of  requiring  exceptions  to  be  made  specifically  in 

appellant's  statement  of  case  is  that  the  Judge,  in  settling  the 
case,  may  send  up  such  parts  of  the  testimony  as  are  pertinent 
to  the  parts  of  the  charge  excepted  to,  and  that  the  appellee  may 
be  apprised  at  the  ** settlement"  of  the  case  and  before  argument 
here  of  the  true  grounds  upon  which  the  appeal  is  based.    Ibid. 

5.  The  Judge  below  has  no  authority  without  the  consent  of  the 

appellee  to  extend  the  time  fixed  by  the  statute  for  filing  excep- 
tions, and  no  agreement  of  counsel  when  denied  and  not  entered 
upon  the  record  in  writing  will  be  considered  in  this  Court. 
Ibid. 

As  TO  lN./rN'CTioNS  AND  Re«TRAiNiN'cj  Orders: 

I.  A  restraining  order  can  be  issued  in  any  cause  by  any  Judge  of 
the  Superior  Court  anywhere  in  the  State,  and  made  returnable 
at  any  time  within  twenty  days,  at  any  place,  before  a  Judge 
residing  in  or  assigned  or  holding  by  exchange  the  Courts  within 
the  district  in  which  the  county  where  the  cause  is  pending  is 
situated.     Hamilton  v.  Icard,  589. 

2.'  A  t>erpetual  injunction  can  be  granted  only  in  the  county  where 
the  cause  is  pending,  and  by  the  Judge  who  tries  the  cause  at 
the  final  hearing.     Ibid. 

IJ.  The  jurisdiction  to  grant  an  injunction  till  the  hearing  is  restricted 
to  the  resident  Judge  of  the  district,  or  the  Judge  a.ssigned 
thereto  or  holding  by  exchange  the  Courts  of  the  district  within 
which  the  county  wherein  the  cause  is  pending  is  situated. 
Ibid. 

4.  If  the  Judge  before  whom  the  order  is  made  returnable  fails  to 
hear  it,  any  Judge  resident  in  or  assigned  to  or  holding  by 


998  INDEX. 


exchiin^re  the  Courts  of  some  adjoining  district  niay  hear  it  upon 
jjiving  ten  days'  notice  to  the  parties  interested.     Ibkl. 

5.  By  stipulation  in  writing,  duly  signed  by  the  parties  or  by  their 
attorneys,  they  may,  under  section  3iJ7,  designate  any  other 
Judge  than  those  indicated  by  section  330  of  The  Code  to  hear 
the  application.     Thid. 

H.  Xo  formal  "case  on  apjKial"  is  required  on  an  appeal  from  an 
order  granting  an  injunction  till  the  hearing.     Ibid. 

As  TO  Instiu'ctioxs  to  J  try: 

1 .  Requests  for  special  instructions  to  the  jury,  as  well  as  that  the 

trial  Judge  shall  put  his  charge  in  writing,  should  be  made  at  or 
Iwfore  the  close  of  the  testimonv.      Ward  v.  Raihond,  1(38. 

2.  A  general  exception  to  a  "charge  as  given"  bj-  the  trial  Judge 

will  not  be  considered  on  api)eal.     Buff  kin  v.  Easun,  102. 

.'{.  A  nniuest  to  charge  the  jury  is  proj)erly  refused  where  there  is 
nothing  in  the  i>leadings  or  evidence  u|X)n  which  to  base  it. 
MrMiUan  v.  Baxlen,  578. 

4.  Where  a  prayer  for  an  instruction  does  not  appear  in  the  re<'ord 

an  exception  to  the  refusal  of  the  Judge  to  give  it  will  not  be 
considered  in  this  Court.     Ibid. 

0.  An  instruction   which    assumed  as  proved  certain  facts  upon 

which  the  testimony  was  conflicting  was  properly  refust^d.     Ibid. 

().  Failun'  to  grant  an  instruction  not  asked  for  in  writing  is  not 
ground  for  exception.     Mar^halJ  v.  Stiue,  697. 

7.  Where  the  substance  of  an  instruction  prayed  for  has  already 
been  given  in  response  to  another  recjuest,  it  is  unnecessary  to 
rei)eat  it.     Alrxnndcr  v.  Bniiroadf  720. 

5.  A  prayer  for  instruction  embracing  a  general  proposition  fully 

covered  in  instnictions  already  given  was  properly  refused,   /did. 

As  TO  Pleadincj: 

1.  The  denial,  by  answer,  of  the  title  to  property  for  the  ^wssession 

of  whi(!h  claim  and  delivery  is  brought,  di8i)ense8  with  the 
necessity  of  proving  a  demand  l)efore  action  brought.  Rich  v. 
H(fht<oti,  79;  Ihiffkins  v.  Eam>Hy  102, 

2.  Where,  in  an  action  to  subject  the  land  of  a  deceased  surety  on  a 

guardian  bond  to  the  payment  of  ward's  debt,  the  amount  of 
damages  arising  from  a  breach  of  the  bond  is  alleged  in  the 
complaint  and  admitted  in  the  demurrer,  an  objection  that 
judgment  has  not  first  been  obtained  on  the  guardian  Imnd  is 
untenable.     MrXfiJI  v.  yfcBryde^  408. 
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3.  In  Huch  a  case  a  ward  can  maintain  the  action  in  his  own  name, 

and  the  joinder  of  the  State  is  a  mere  matter  of  surplusage,  and 
not  a  misjoinder  of  different  causes  of  action.     J  hid. 

4.  A  petition  to  subject  lands  to  sale  under  section  14o7  of  The  Code 

is  defective  w'here  it  fails  to  set  forth  "  the  value  of  the  personal 
estate  of  the  intestate  and  the  application  thereof,"  and  for  such 
defect  it  is  demurrable.     Ibid. 

5.  Misjoinder  of  parties  must  be  taken  advantage  of  by  denmrrer 

and  not  by  motion  to  strike  out  a  party.  McMiUnu  v.  Baxley^ 
578. 

6.  The  misjoinder  of  unnecessary  parties  is  mere  surplusage. under 

The  Code  and  not  a  fatal  objection,     /did. 

7.  It  is  within  the  discretion  of  the  presiding  Judge,  under  The 

Code,  ?,274,  to  permit  a  plaintiff  to  file  a  reply,  though  by  reason 
of  laches  he  may  not  be  entitled  to  do  so.     /did. 

8.  Where  an  infant,  without  the  intervention  of  a  guardian  or  next 

friend,  undertakes  to  prosecute  his  suit  in  his  own  name,  the 
debtor  has  a  right  to  object  to  his  recovery,  since  the  infant  may 
repudiate  the  judgment  if  rendered  before  his  majority,  but 
such  objection  must  be  interposed  in  apt  time  and  in  the  pre- 
scribed mode,  which  is  by  plea  in  abatement  or  by  defence  set 
up  in  the  answer  and  before  the  trial  on  the  merits,  //irks  v. 
Beaiiiy  iU2. 

\l  A  material  amendment,  unverified,  to  a  verified  complaint  ren- 
ders it  necessary  to  treat  the  complaint  as  unverified.  Brown  v. 
Rhinehnrt,  772. 

10.  The  term  of  Court  at  which  a  complaint  is  filed  before  the  third 

day  thereof  is  practically  the  return  term,  and  if  defendant  does 
not  answer  judgment  by  default  final  may  be  taken  at  such 
term  in  cases  falling  within  the  provisions  of  section  385  of  The 
Code,  and  by  default  and  inquiry  in  other  cases,     /bid. 

11.  Where,  in  an  action  begun  by  summons  returnable  to  Fall  Term, 

1801,  of  a  Superior  Court,  at  which  term  the  complaint  was 
filed  and  an  a/m.s  summons  returnable  to  Spring  Term,  1892,  was 
served  in  due  time  on  one  of  the  defendants,  such  defendant 
was  properly  ruled  to  answer  at  that  term.  LuitreU  v.  M(trti)t, 
593. 

As  TO  Recordaki: 

1.  The  writ  of  recordnri  is  authorized  bv  statute  (section  545  of  The 
Code)  and  recognized  by  the  decisions  of  this  Court,  both  as  a 
substitute  for  an  appeal  from  a  judgment  of  a  Justice  of  the 
Peace,  in  order  to  have  a  new  trial  on  the  merits,  and  as  a  writ 
of  "false  judgment,"  to  obtain  a  reveraal  of  an  erroneous  judg- 
ment.    King  v.  Railrwid,  318. 


1000  INDEX. 


2.  Where  a  judgment  was  rendered  by  a  Justice  of  the  Peaee  against 

the  defendant,  who  alleged  that  no  service  of  the  summons  was 
made,  he  had  his  election  to  move  l)efore  the  Justice,  or  his  suc- 
cessor in  office,  to  set  aside  the  judgment  or  to  apply  for  a  writ 
of  recordari  as  a  writ  of  false  judgment;  and  it  was  error  for  the 
Judge  l)elow  to  dismiss  the  ix»tition  for  such  writ,  without 
inquiring  into  the  facts,  upon  the  ground  that  the  petitioner  had 
mistaken  his  remedy,  and  could  only  proceed  by  a  motion  in  the 
cause  before  the  Justice  of  the  Peace  to  vacate  the  judgment. 
Ibid, 

3.  Relief  against  a  final  judgment  rendered  by  a  Justice  of  the 

Peace,  and  alleged  to  have  been  obtained  by  fraud  and  collusion 
l)etween  him  and  othere,  cannot  be  had  by  means  of  a  writ  of 
recordari,  but  must  l^e  sought  by  an  indei>endent  action.     Ibid. 

As   TO    REIIKARIXd   OF    Al'PEAli*: 

1.  Where  a  i)oint  was  fully  argued,  considered  and  passed  on  at  a 

former  hearing,  and  no  new  authority  has  been  cited  and  no 
authority  or  material  fact  overlooked,  the  point  will  not  be  con- 
sidered on  a  rehearing.     Moore  v.  Beamauy  558. 

2.  The  fact  that  all  the  authorities  cited  in  the  argument  were  not 

noticed  and  discussed  in  the  opinion  handed  down  by  the  Court 
is  no  ground  for  a  rehearing  of  the  case.     Ibid. 

3.  Where  this  Court  has  in  a  fonner  appeal  in  the  same  cause  fully 

discussed  the  law  applicable  to  the  action,  and  the  principles 
announced  in  the  decision  therein  seem  to  have  been  carefully 
applied  by  the  Judge  below  in  a  subsequent  trial,  and  uix)n  an 
insj)ection  of  the  whole  record  no  error  appears  to  have  l>een 
conmiitted  on  the  second  trial,  this  Court  will  not  go  over  again 
the  legal  principles  discussed  in  the  former  opinion,  but,  as 
authorized  by  ch.  379,  Acts  of  1893,  and  section  957  of  7'//^  Code, 
will  not  write  out  its  reasons  at  length,  but  simply  announce  its 
decision.     Hradjther  v.  Cheeky  8i^8. 

As  TO  Trials: 

1.  Error  in   admitting  incompetent  testimony   is  cured  when  the 

Judge*  withdraws  it  from  the  jury  and  enjoins  them  not  to  ccm- 
sider  it  in  making  up  the  verdict.     Toole  v.  Tbo/p,  152. 

2.  It  is  not  error  on  the  part  of  the  Judge  below  to  refuse  to  submit 

an  issue  ottered  by  a  party  upon  whom  the  burden  rests  when 
there  is  no  evidence  to  support  it.     Vanstory  v.  Tfmrnio7i,  19(5. 

3.  Where  an  issue  distinctly  raised  by  the  pleadings  is  submitted  to 

the  jur>'  without  objection,  a  motion  by  plaintiff  after  verdict 
for  the  defendant  for  judgment  on  the  pleadings  cannot  Ik*  enter- 
tained.    Leuin  v.  Foard ,  402. 
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4.  In  such  case  a  certiorari  to  correct  the  case  on  ai)peal  by  having  it 

to  state  that  the  motion  for  judgment  after  verdict  was  made  on 
admissions  in  the  testimonv  of  the  defendants  on  the  trial  as  well 
as  on  the  pleadings  will  be  denied  where  it  apjxjars  that  plain- 
tiff did  not  ask  for  instructions  on  that  aspect  of  the  case,  nor 
file  any  exceptions  to  the  Judge's  charg(^     Ihid. 

5.  A  motion  for  judgment  non  odMatifr  veredirto  can  only  be  made  on 

the  face  of  the  pleadings,    /did. 

6.  Where  presumptions  of  fraud  arise  from  dealings  between  father 

and  son  the  jury  must,  under  proper  instructions,  find  the 
fraudulent  intent,  unless  it  is  rebutted  by  proof.  Clement  v. 
Cozart,  412. 

7.  Where  an  issue  submitted  by  the  Court  is  in  entire  conformity 

with  the  answer  and  broad  enough  to  comprehend  an  alleged 
parol  trust  set  up  by  the  answer  as  having  been  made  with  the 
defendant  or  with  another  in  his  behalf  and  is  substantially  the 
same  as  the  issue  tendered  by  the  defendant,  it  is  riot  error  to 
refuse  to  submit  the  latter.     Hamilton  v.  Buchanan,  463. 

8.  Where,  by  consent  of  the  parties,  the  Judge  frames  the  issues  at 

the  close  of  the  testimony  and  no  exception  is  made  on  the  trial 
to  such  issues  or  to  the  evidence  or  charge,  objection  cannot  be 
raised  on  appeal  that  the  issues  submitted  were  not  such  as  arose 
on  the  pleadings.  Exception  to  the  issues  should  be  made  on 
the  trial  so  that  the  Judge  may,  if  he  thinks  proper,  revise^  and 
correct  them.      Wilfii  v.  Fisher,  529. 

9.  An  inquiry  as  to  damages  cannot  be  executed  at  the  same  term  as 

that  at  which  judgment  by  default  is  rendered,  unless  it  is 
expressly  allowed  by  statute.     Brown  v.  lihivehart,  772. 

10.  Where  an  action,  not  within  the  provisions  of  section  38o  of  T/ie 
Code,  was  brought  to  August  Term,  1891,  of  a  Su}>erior  Court, 
but  complaint  was  not  filed  until  December  Term  following,  and 
at  March  Term,  1<S02,  the  case  was  put  on  the  trial  docket,  and 
when  called  an  amended  complaint,  unverified,  was  filed,  and, 
the  defendant  not  having  appeared,  certain  issues  were  sul)- 
mitted  to  the  jury,  and,  ui>on  the  findings,  a  judgment  final  was 
rendered,  no  judgment  by  default  and  inquiry  having  been 
obtained:  Held  (1)  that  the  case  was  properly  placed  on  the  trial 
docket,  since  not  only  issues  of  fact  joined  on  the  i>leadings,  but 
also  all  other  matters  for  hearin<r  before  the  Judge  at  a  regular 
term  of  the  Court  are  to  be  put  thereon  ;  (2)  that  it  was  irregular 
and  not  according  to  the  course  of  i>racti('e  to  submit  the  case  to 
a  jury  at  March  Term,  181)2,  without  judgment  by  default  and 
inquiry,  and  to  enter  a  judgment  on  the  verdict,     /did. 

(57— Vol.  112 
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1 1 .  A  motion  for  judgment  for  want  of  an  answer  waj*  pn>periy  allowed 
when  the  complaint  was  duly  veritied  and  what  parported  to  be 
the  verifieation  of  the  answer  wa»  atte^ed  only  hy  a  iiereon  sngn- 
inp  his  name  with  the  letters  "N.  P/*  added  thereto,  but  with- 
out an  official  seal.     Tucker  v.  Life  Association,  71*rt. 

PKF^rMlTlONS,  STATl'TE  OF: 

1.  The  Code  (swtion  137)  does  not  postpone  the  time  when  causes  <»f 

action  sliall  accrue,  but  merely  extends  the  j)eriod  of  limitation 
or  pn»sumption  after  a  cause  of  action  has  accrutMi  by  omitting; 
from  the  count  the  time  l)etwe<»n  Mav  1,  IHfil,  ami  Januarv  1, 
1S71).      Thinnimm  v.  XntioiiM,  .">0S. 

2.  A  cause  of  action  a>rainst  an  administrator  arose  I>ecember.  IS'^, 

and  he  filed  his  account  in  April,  1K91,  and  suit  was  brought 
aiminst  him  and  his  sureties  in  June,  18f)l:  //fhi,  that  the  lapse 
of  twenty  yc^ars  from  January*  1,  1870,  raised  a  pn»sumption  of 
aY)and<mment  or  settlement  which  was  not  rebutte<l,  as  to  the 
sun'tii*s  on  the  administration  bond,  by  the  filing  of  the  admin- 
istrator's account  showing  a  balance  due  the  distributees,     /did. 

.*{.  Presumi>tion  of  payment  not  having  arisen  on  a  judgment  tfuattfio 
(trridt'rint  taken  against  an  administrator  of  a  deceast*<l  princiixil 
in  an  action  commence<l  Ix^fore  The  Code,  the  fkct  that  an  action 
is  barnvl  on  the  judgment  absolute  and  final  taken  at  the  same 
time  against  the  surety  raises  no  presumption  of  jmyment  of  the 
ju<lgnient  qitaiulo^  for  as  the  statute  of  presumptions  does  not 
aj>ply  to  the  judgment  al>solute  the  rule  that  a  pri»sinnptiou  of 
payment  as  to  one  is  a  prt^sumpticm  as  to  all  has  no  application. 
Dirk'ftoii  V.  Crauft'ifj  (i2i>. 

PKECONCKRT,  in  murder,  8o9. 

PRINCIPAL  AND  A(JKNT: 

Where  a  contract  not  under  sc»al  is  made  with  an  agent  in  his  t)wn 
name  for  an  undisclosed  ]>rincii)al  either  may  sue  upon  it,  but 
if  the  action  be  bv  the  latter  the  defendant  is  entitled  to  be 
placed  in  the  same  i)08ition,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  he  would  be  if  the  agent  had  l)een  the  real 
contracting  i)arty.     Barham  v.  Bell,  I'M. 

PRINCIPAL  AND  SURETY,  4.58,  754: 

1.  A  contnict  made  by  a  credit(3r  with  a  principal  debtor  for  for- 
bearance to  sue  for  a  fixed  and  limits  perio<I,  founde<i  on  a 
sufficient  consideration,  without  reserving  the  right  to  pnKX*e<I 
against  the  surety,  and  made  without  his  asjtent,  releases  the 
suretv.     Clumiral  Co.  v.  Pegram,  ()14. 
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2.  Where  an  agency  contract,  to  which  defendants  were  sureties, 
provided  that  tlie  agent  of  plaintiff  (the  princii>al  debtor)  would 
give  his  promissory  notes  for  goods  sold  by  him,  payable  at  the 
times  fixed  in  said  contract,  defendant  sureties  being  liable 
therefor,  and  said  notes  were  executed,  and  the  creditor  at  their 
maturity  had  a  settlement  with  the  agent  (the  principal  debtor) 
and  surrenden>d  the  old  notes  to  him,  accepting  notes  due  at 
future  dates  in  renewal  of  and  substitution  for  the  same,  without 
reserving  any  rights  against  the  sureties  or  obtaining  their  con- 
'  sent  to  the  extension:  Heldy  that  such  acceptance  of  new  notes 
constituted  a  contract  on  the  part  of  the  creditor  to  i)ostix>ne 
action  against  the  principal  debtor  until  they  matured,  and 
hence  discharged  the  sureties.     Ihitl. 

PRIVILKCiK,  29;j. 

PROBATE  OF  DEKI),  22:J: 

It  is  the  jirovince  of  the  Judge  j)residing  at  a  trial,  and  not  of  the 
jury,  to  pass  u])on  the  sufficiency  of  a  certificate  of  probate  of  a 
mortgage  deed.     McMiUan  v.  liarh'ii^  o7S. 

PR()(^EEI)IN(;S  FOR  CONDEMNATION  OF  LAND: 

1.  Where  the  owner  of  land   apj^ealed   from  a   report  of  a  jury 

appointed  by  a  corj)oration  to  assess  damages  or  benefits  result- 
ing to  his  lan<l  by  oi)ening  a  street  thereon,  on  the  ground  that 
no  damages  were  given,  and  in  the  ap|)ellate  court  a  judgment 
was  entered  with  the  consent  of  the  appellant  therein,  declaring 
that  the  j)roceedings  subse(iuent  to  the  condemnation  of  the 
land,  and  in  reference  to  the  assessment  of  damages  and  benefits, 
were  irregular  and  void,  and  dismissing  the  appeal  at  cost  of 
appellant:  Hchl^  that  the  effect  of  such  judgment  was  to  leave 
tlie  parties  in  exactly  the  same  position  they  ()ccui)ied  before 
the  proceedings  were  instituted,  and  the  owner  is  not  estopjHMl 
tliereby  from  insisting,  in  another  suit,  that  the  cor{)oniti(m 
shall  be  compelled  to  have  damagt^s,  etc.,  assessed.  McDowell 
v.  Asheville^  747. 

2.  Where  land  had  been  condemne<l  in  1SS7  for  wi<lening  a  street, 

and  the  house  thereon  was  torn  down  in  18iK),  and  in  the  mean- 
time rented  bv  the  owners,  it  was  proper,  on  the  trial  of  a  suit 
relating  to  the  damages  for  such  condenmation,  to  instruct  the 
jury  that  they  should  allow  interest  on  such  sum  as  they  might 
assess  as  damages  from  the  time  of  the  condemnation,  but  should 
take  into  consideration'the  use  made  of  and  benefit  received  bv 
the  plaintiffs  from  the  land  after  such  date,  agsiinst  the  damages. 
Miller  v.  Asheville,  751  >. 
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.*{.  After  proi'eodings  for  the  condemnation  of  land  by  the  City  of 
Anheville  were  lK»jriin,  but  before  the  trial  and  veniict  assessing 
damages  therefor,  chaj)ter  135,  Private  Acti?  of  1891,  was  passed, 
Hection  10  of  which  provided  that  in  condemnation  proceedings 
all  benefits  to  the  owner  shall  he  considered:  Ifeld^  that  «xch 
act  was  merely  a  change  of  remedy  and  is  valid,  and  it  was  error 
in  the  Court  below  to  instruct  the  jurj-  that  the  benefits  assc^ssed 
must  be  only  *' those  which  are  special  to  the  owner  and  not 
such  as  he  shares  in  common  with  other  persons.'*     Ibid. 

4.  Where  land,  limited  by  a  will  to  one  for  life  and  by  contingent 
remainder  to  others,  was  condemned  by  a  city  for  widening 
streets,  the  damages  awarded  stand  in  the  same  plight  and  con- 
dition as  the  realty,  and  it  was  proper  t-o  adjudge  that  the 
balance  of  the  recovery,  after  deducting  the  present  value  of 
the  life  estate  of  the  life  tenant,  should  be  invested  by  the  Clerk 
until  the  termination  of  the  life  estate  so  as  then  to  be  divided 
among  the  parties  then  entitled  in  the  manner  provided  by  the 
will  as  to  the  realty  for  which  it  had  l^een  substituted.  yCdler 
v.  ARheri/fej  7r/.). 

o.  In  ascertaining  damages  for  the  condemnation  of  land,  where  the 
amount  of  daniages  and  benefits  have  both  bc<»n  found  by  the 
jury,  it  is  immaterial  whether  the  mathematical  operation  of 
deducting  one  from  the  other  is  made  by  the  Court  or  the  jury, 
Ihid. 

PROMISE  TO  PAY  THE  DEBT  OF  ANOTHER,  (522. 

PUBLIC  HIOHWAY: 

The  mere  use  of  a  way  for  twenty  years  by  persons  generally,  for 
vehicles  or  traveling  on  foot,  does  not  constitute  it  a  public 
hUjhiratj,  nor  in  the  abst»nce  of  evidence  of  condemnation  or 
actual  dedication  does  the  fact  that  the  public  have  exerted  (!on- 
trol  over  it  for  any  period  less  than  twenty  years  tend  to  show 
that  an  easement  has  been  acquired  by  user,  which  raises  the 
presumption  of  a  grant.     SUtU  v.  Wolf^  889. 

PUBLIC  ROADS,  exemi)tion  from  working  on,  8(>2. 

Pl^BLIC  SCHOOL  SYSTEM: 

Where  a  controversy  without  action  is  submitted  for  the  sole  purpose 
of  obtaining  the  oi)inion  of  the  Court  upon  a  question,  theeflect 
of  wliich  might  be  to  derange  for  a  time  the  administration  of 
the  public  school  system,  this  Court  will  decline  to  entertain 
the  controversy.     Board  of  Ednration  v.  Ktiuw^  506. 

PX'BLKWTIOX  OF  SUMMONS: 

Where  an  aftidavit  for  publication  of  summons  is  defective  it  is 
proper  for  the  Judge  to  permit  an  amendment  juid  to  grant  an 
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aliaii  order  of  publication  instead  of  diHinissing  the  action.  3fnJ- 
len  V.  Canal  Co.,  109. 

PURCHASER: 

Without  notice  of  fraud,  424. 

At  mortgage  sale,  608.     (See  also,  "Mortgage"). 

At  ExEcrTiox  Sale: 

The  proviso  to  section  1,  ch.  147,  Acts  of  1885  ("Connor's  Act"), 
that  no  purchase  of  land  from  a  donor,  bargainor  or  lessor  shall 
avail  or  pass  title  as  against  any  unregistered  dc^ed  executed 
prior  to  December  1,  1885,  where  there  is  constructive  or  actual 
notice,  applies  as  well  to  a  purchaser  of  land  at  an  execution 
sale  with  actual  notice  as  to  a  purchaser  from  the  "bargainor  or 
le.«sor."     Coven  v.  ]Vithrov\,  736. 

QUANDO  jriXiMEXT:    See  "Judgment." 

QUANTT^M  MERl'IT,  70.5. 

RAILROADS: 

1.  Where  an  engineer  sees  on  the  track,  in  front  of  the  engine  which 

he  is  moving,  a  person  walking  or  standing  whom  he  does  not 
know  at  all  or  who  is  known  by  him  to  be  in  full  possession  of 
his  senses  and  faculties,  the  former  is  justified  in  assuming,  up  to 
the  last  moment,  that  the  latter  will  step  off  the  track  in  time 
to  avoid  injury,  and  if  such  i)erson  is  injured  the  law  imputes  it 
to  his  own  negligence  and  holds  the  railroad  company  blameless. 
//i(/h  V.  Railrtmd^  385. 

2.  The  conductor  of  a  railroad  train  is  authorized  to  expel  without 

using  violence  or  force  one  who  refuses  to  pay  n^gular  fare  at 
any  point  where  he  may  safely  get  off,  provided  it  be  (as  re<iuired 
by  the  stiitute,  section  1962  of  The  Codf)  "at  any  usual  stopping 
place  or  near  any  dwelling-house,  as  the  conductor  shall  elect, 
on  stopping  the  train";  and  provided  further  that  the  ejected 
person  is  not  willfully  or  wantonly  exi)osed  to  danger  of  life  or 
limb.     RoKi'man  v.  Railn>adj  709. 

3.  A  conductor  requiring  an  intoxicated  man  to  leave  the  train  for 

non-payment  of  fare  does  not  render  the  carrier  liable  for  the 
death  of  the  man  from  exposure,  where  the  conductor  did  not 
have  reasonable  ground  to  believe  that  the  man  was  unable  to 
find  his  way  or  walk  to  the  nearest  house  or  to  the  railroad 
station,  or  even  to  his  own  father's  house,  which  was  not  far 
awav.     Ibid. 

* 

4.  A  somewhat  intoxicated  jmssenger  who  gets  off  safely  without 

assistance,  when  told  that  he  must  pay  his  fare  or  leave  the  train, 
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and  whom  the  conductor  has  seen  a  few  minutes  before  in  an 
eating-house  demanding  food  and  acting  somewhat  Iwistc^rously, 
may  be  reasonal)! y  8upi)osed  to  be  capable  of  reaching  a  j>la(v  of 
safety  where  he  is  left  in  the  evening,  when  it  is  neither  raining 
nor  freezing,  within  two  hundred  yards  from  a  dwelling-hou?e, 
and  not  far  from  tlie  railroad  station.     Ibid. 

o.  A  conductor  is  not  bound  to  act  upon  the  volunteered  opinion  of 
a  passenger  as  to  the  physical  or  mental  state  of  a  dninken  man 
who  has  been  expelled  from  the  train  where  he  has  no  reasonable 
ground  to  believe  that  the  man  is  unable  to  find  a  place  where 
he  will  be  safe.     Idid. 

H.  Where,  in  an  action  for  damages  for  an  injurj-  received  at  a  rail- 
road crossing,  plaintiff  testified  that  she  **held  up  very  slow" 
as  she  was  driving  across,  and,  hearing  no  lx»ll,  which  nhe  had 
heard  the  day  before  while  at  the  crossing,  notwithstanding  the 
noise  of  the  factories  on  each  side  of  the  street,  concluded  that 
no  engine  was  api)roaching,  and  drove  on:  Held^  that  it  was  not 
necessary  for  her  to  get  out  of  the  buggj*  and  go  beyond  the  cars 
to  look  up  and  down  the  track,  or  to  stoj)  and  listen  for  an 
apj)roaching  engine  when  no  signal  was  given  of  its  api)roach. 
Alej'nudcr  v.  Railroad,  720. 

7.  Where,  in  an  action  against  a  railroad  for  injuries  received  by 
plaintiff  at  a  railroad  crossing,  an  instruction  asked  for  by 
(lefen<iant  was  "that  if  plaintiff,  by  the  exercise  of  her  senses, 
could  have  heard  the  approaching  engine,  and  failed  to  do  sc», 
and  her  injury  was  caused  thereby,  it  was  negligence  on  her 
part,  and  the  answer  to  the  issue  (as  to  contributor^'  negligence) 
should  be,  'Yes'  ":  Held,  that  while  it  would  have  l)eeii  proiK»r 
to  give  the  conclusion  "the  answer  should  be,  *  Yes,'  "  yet  the 
refusal  to  give  it  was  not  error,  since  the  failure  to  do  so  could 
not  mislead  the  jury  or  jirejudice  the  defendant.     Ihid. 

S.  In  an  action  against  a  railroad  for  injuries  received  by  plaintiff  at 
a  railroad  crossing  it  appeared  that  there  were  in  the  ueighlxir- 
hood  of  the  crossing  a  factory  and  a  foundry  both  making  a 
noise  like  a  running  train.  Defendant  asked  the  Court  to 
instruct  the  jury,  on  an  issue  as  to  contributory  negligence, 
"that  if  the  cars  on  the  track  cut  off  plaintiff's  vision,  and  the 
noise  of  the  factory  and  machine-shop  drowned  other  noij^s,  it 
was  the  duty  of  plaintifl"  to  use  her  sense  of  hearing  all  the 
mon»  cautiously,  and  if  she  failed  to  use  greater  than  ordinary 
caution  the  answer  should  be,  '  Yes.'  "  It  was  not  error  to  sul>- 
stitute  for  the  words  "  the  answer  to  the  second  issue  should  U*, 
'Yes,'  "  the  words  "it  would  be  negligence."     Ihid. 
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9.  Where  a  railroad  company  kept  cars  standing  on  side-tracks  near 
a  street  crossing  where  plaintiff  was  injured,  an  instruction  to 
the  jury,  in  an  action  for  damages,  that  **  defendant  had  the  right 
to  leave  its  cars  standing  on  the  track  provided  it  kept  oj)en  a 
sufficient  passway,"  was  as  favorable  to  defendant  as  it  was 
entitled  to.     Ibid. 

RAILROAD  COMMISSION: 

1.  The  Railroad  Commission  Act  (ch.  :$20,  Laws  of  1891)  confers  ui)on 

the  Commission  no  power  to  prescribe  rules  or  regulations  for 
telegraph  companies  other  than  those  directed  by  section  2H  of 
said  act,  which  requires  it  to  fix  rates,  etc.  Afayo  v.  Telegraph 
( 'o. ,  343. 

2.  For  a  violation  of  the  rules  prescribed  by  the  Commission  fixing 

rates  for  messages  the  Commission  may  serve  notice  of  sucli  vio- 
lation on  the  offender,  and  may,  on  hearing,  direct  full  compen- 
sation to  the  injured  party,  enforceable  by  civil  action  under  sec- 
tion 10.     Ibid. 

3.  Where  a  complaint  against  a  telegraph  company  chargi^s  defend- 

ant with  specific  instances  of  unnecessary  delay  in  tnmsmitting 
and  delivering  n»essages,  but  alleges  no  violation  of  the  regula- 
tions of  the  Commission  prescribing  the  rates  of  charges  for  mes- 
sages, it  states  no  cause  of  action  under  the  act.     Ihid. 

RAILROAD  CROSSINC;,  accident  at,  720. 

RAILROAD  RIGHT  OF  WAY,  conflicting  claims  to,  (mi. 

**RALSIN(i"  AMOUNT  OF  BOND  AND  MORT(JA(iE,  370. 

RECEIVER: 

1.  The  sureties  on  the  official  bond  of  a  Clerk  of  the  Superior  Court 
who  was  afterwards  appointed  receiver  of  an  infant's  estiite 
under  sec.  22,  ch.  o3,  of  Battle's  Revisal,  are  liable  for  any  breach 
of  his  duties  as  receiver.     WaterM  v.  Mehou^  8i). 

2  The  burden  is  ujxjn  such  Clerk  and  his  sureties  to  show  that  he 
used  due  diligence  in  investing  the  money  in  his  hands.     Ihid. 

RECORDARI:    See  "Pr.utice." 

RECORDS  OF  COURT: 

1.    C\\XXOT  BR  COLLATERALLY  ATTACKKO: 

The  records  of  a  Court,  professing  to  state  judicial  transactions  of 
the  Court  itself,  cannot  be  collaterally  attacked,  but  must  stand 
until  attacked  in  a  proper  proceeding  for  the  purpose  and 
reformed  by  the  Court  which  madethenL   Forbenw  \Vif/(jiinf,  122. 
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2.  When  admissible  ah  evidence: 

Where  the  original  papers  in  a  cause  have  been  burned  or  lo^t, 
the  minutes  of  the  Court  in  which  they  were  filed  are  admissi- 
ble in  evidence  to  establish  the  validity  of  the  proceedings. 
Smith  V.  Mini,  223. 

'.\.  Contents  of: 

Parol  testimony  is  admissible  to  prove  contents  of  lost,  burnt  or 
destn^ved  records.      Varuer  v.  Johnston.  570. 

KE(X)RI)  ON  APPEAL: 

A  record  on  ap[>eal  which  does  not  show  that  a  Bui^erior  Court 
was  opened  and  held  at  all  in  the  county  from  which  the  api)eal 
comes  is  fatally  defective.     High  v.  Railroad,  385. 

KE(H)RI)S  FROM  ANOTHER  STATE,  authentication  of,  im. 

RE-ENTRY : 

Where  lessors  of  mining  privileges  remain  in  possession  of  the  land 
covered  bv  the  least;  and  the  lease  l)ecomes  forfeited  ])v  non-user, 
no  re-entry  by  them  is  practicable  or  necessary,  and  they  or 
their  pnintees  Imve  a  right,  without  demand  or  notice  to  the 
lessees  aft^r  the  forfeiture,  to  resist  the  entr>'  of  the  lessees  for 
mining  purposes.     Maxwell  v.  Todd,  (>77. 

REFERENCE,  75^),  836: 

1.  In  an  action  to  recover  land  ]>rought  by  one  who  purchased  at  a 

mortgage  sale  and  who,  the  defendant  claimed,  was  a  partner  of 
the  mortgagee  and  knew  that  the  whole  amount  was  not  due, 
as  claimed  by  the  mortgagee,  a  reference  to  state  an  account 
would  not  be  proper  until  the  issues  as  to  the  partnership,  6o/m 
jiden  of  the  purchaser  and  his  knowledge  of  the  state  of  accounts 
between  mortgagee  and  mortgagor  could  1^  determined.  MrSfillau 
V.  Buxh>i,  578. 

2.  The  compensation  of  the  referee  is  a  part  of  the  costs  of  an  action 

in  which  a  reference  has  been  ordered  and  was  fixed  bv  statute 
((\  C.  P.,  sec.  533),  unless  otherwise  agreed  upon  by  the  jiarties; 
and  it  is  the  duty  of  the  Clerk  to  tax  such  cost^,  subject,  of 
course,  to  the  revision  of  the  Judge.     Young  v.  (\muellg^  (>4t5. 

REGISTER  OF  DEEDS: 

The  trust  being  personal  to  himself,  a  Register  of  Deeds  cannot  excuse 
himself  from  liability  for  failing  to  make  proper  inquiry  as  to 
the  age  of  a  party  to  a  marriage  license,  ujKjn  the  ground  that 
his  deputy  or  agent  made  such  inquiry'.     Mnggctl  v..  Roherfa,  71. 
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RKHEARINC; : 

1.  Where  a  point  was  fully  argued,  considered  and  passed  on  at  a 

former  hearing,  and  no  new  authority  ha>j  been  cited  and  no 
authority  or  niaterial  fact  overlooke<l,  the  ])oint  will  not  Ik»  con- 
sidered on  a  rehearing.     Moore  v.  Beanmu,  o58. 

2.  The  fact  that  all  the  authorities  cited  in  the  argument  were  not 

noticed  and  discussed  in  the  opinion  handed  down  by  the  Court 
is  no  ground  for  a  rehearing  of  the  case.     IhUl. 

REMAINDKR:    See  "Coxtin(5ext  Rkmaindek,"  «. 

REMEDIAL  STATUTES: 

Power  of  Legislature  to  enact  remedial  statutes  giving  effect  to  con- 
tracts relating  to  land.     Lour  v.  IltirrU^  472. 

REMOVAL  OF  CAUSES: 

\.  The  Act  of  Congress  of  1887  as  amended  by  that  of  1S88,  which 
provides  that  "where  a  suit  is  pending  or  may  hereafter  be 
brought  in  any  State  Court  in  which  there  is  a  controversy 
l>etween  a  citizen  of  the  State  in  which  the  suit  is  brought  and 
a  citizen  of  another  State,  any  defendant,  l)eing  such  citizen  of 
another  State,  mav  remove  such  suit  into  the  Circuit  Court  of 
the  United  States  for  the  i>roper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  Ik^  nmde  to  ai)pear  to  said  Circuit  Court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  State  Court,"  does  not  authorize  the 
removal  of  a  cause  ))ending  in  a  Superior  Court  of  this  State 
between  a  citizen  of  another  State  as  plaintiff,  and  a  resident 
corporation  and  a  foreign  corporation,  doing  business  and  hav- 
ing property  in  this  State,  as  defendants.  Lairsnn  v.  HdUnKul^ 
;K)0. 

2.  Where  the  prereipiisites  for  removal  un<ler  the  Act  of  Congress 
<lo  not  exist  the  Federal  tribunal  has  no  jurisdiction  to  remove 
or  try  a  case,  and  where  such  Court  makes  an  onler  that  the  case 
be  certifie<l  thereto  the  State  Court  may  decline  to  permit  the 
removal.     Ih'uJ. 

.'5.  The  mere  filing  of  a  petition  for  removal  of  a  suit  from  the  State  to 
the  Fedenil  Court  does  not  work  a  transfer,  but  the  suit  must 
be  one  that  may  be  removed  and  the  [X'tition  must  show  the 
|)etitioner's  right  to  demand  a  removal.  Until  these  j)rere(|ui- 
sites  appear  the  State  Court  is  not  ousted  of  its  jurisdiction,  and 
its  orders  and  proceedings  must  be  res|H»cted.     Ifthf. 

4.  Where  it  appears  upon  the  face  of  a  petition  to  remove  a  cause 
IK»nding  in  a  Stiite  Court  to  the  Federal  Court  that  the  former 
had  exclusive  original  jurisdiction,  it  is  the  right  and  the  duty 
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of  the  State  Court  to  insist  ii|X)n  its  exclusive  authority  and  to 
retain  jurisdiction.     Tucker  v.  Liff  AuMtyridtioUy  70H. 

RKXTS  AND  PROFITS: 

Where  P.,  as  executor  holding  a  debt  a^iinst  C,  and  alpo  holding: 
the  leaal  title  to  land  in  trust  to  convey  it  to  C.  upon  the  pay- 
ment of  the  debt,  conveyed  the  land  to  others,  P.  and  hi?  gran- 
tees havinjr  been  in  |X)sse8Hion  and  receiving  the  rents  and  profits 
of  the  land,  it  was  projx^r,  in  a  suit  by  (\  to  recover  the  land 
and  rents,  profits  and  damages,  to  adjudge,  upon  projier  find- 
ings by  the  jury,  that  such  rents,  profits  and  damages  wen* 
chargeable  against  P.  to  the  extent  of  extinguishing  the  debt  held 
by  him  as  exwutor  against  C     Carr  v.  Alexander,  78X 

REPEAL  OF  STATT'TR'^  BY  IMPLICATkIn,  not  favored,  S(ii>. 

RETR( )A(TI VE  LEGISLATK )X: 

1.  While  the  Ix^gislature  has  jx^wer  to  modify  or  repeal  the  whole  of 

the  Statute  of  Fnui<ls,  in  so  far  as  it  relates  to  future  contracts 
for  the  sale  of  land,  it  has  no  authority  to  give  the  reiK*aling 
statute  a  retroactive  effect  so  as  aflect  or  destroy  vested  rights. 
Lour  V.  Harria^  472. 

2.  There  is  a  general  presumption  against  the  retroactive  ojierati(m 

of  statutes  where  it  would  impair  vested  rights,     Ih'nL 

RESTRAININCi  ORDERS:    See  ''iN-irMTiox.*' 

RETURN  TERM  OF  COURT,  772. 

RKJIIT  OF  WAY,  conflicting  claims  of  railroads  to,  m\. 

RKJllTS,  VESTED: 

Vested  rights  mav  not  be  affected  or  destroved  bv  retroactive  lejris- 
latiou.     Loire  v.  Harris,  472. 

RULE  IN  SHELLEY'S  CASE: 

Not  abolished  by  section  5,  ch.  4IJ,  of  the  Revised  Code.     Sinrue*  v. 
///7/,  1. 
SALE: 

Under  fraudulent  judgment.     (St^e  '*FRArnrLEN*T  JriKiMExr"). 

Of  Land  for  Assets: 

1.  In  proceedings  l)y  an  administrator  for  leave  to  sell  lantl  for 
assets  to  pay  decedent's  debts  the  heir  has  a  right  to  show  that 
judgments  taken  against  the  administrator  after  the  commence- 
ment of  the  proceedings  were  wrongfiilly  suffered  to  lie  eutereii 
agjiinst  him.  In  such  case  the  judgment  creditors  should  lie 
made  parties.     Tilleij  v.  Birlns,  348. 
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2.  A  petition  to  sell  land  for  assets  is  defective  where  it  fails  to  set 
forth  "the  value  of  the  j)ersonal  estate  of  the  intestate  and  the 
application  thereof,  and  for  such  defect  it  is  demurrable.  McNeill 
V.  McBryde,  408. 

Under  Moktgage: 

1.  Even  if  a  sale  under  the  power  in  a  mortgage  should  Im?  invalid 

by  reason  of  a  failure  on  the  part  of  the  mortgagee  to  comply 
with  the  directions  of  the  power,  yet,  as  the  mortgagee  held  the 
legal  title,  his  deed  would  convey  it  to  the  purchaser  subject  to 
the  equities  of  the  mortgage.     Lumford  v.  ASpeak4<j  608. 

2.  The  acquiescence  of  a  mortgagor  in  the  conduct  of  a  sale,  and 

particularly  in  the  terms  of  it,  will  cure  any  defect  in  this 
respect  and  give  Validity  to  it.     Ibid. 

By  ExEciTou  OR  Administrator": 

1.  A  private  sale  of  a  chose  in  action  by  an  executor  or  administrator, 

if  made  in  good  faith,  is  valid.     Dichon  v.  Orawlet/^  029. 

2.  A  sale  by  one  of  several  executors  will  pass  title  to  the  purchaser. 

Ibid. 

SCHOOL  TAX : 

The  school  tax  raised  in  a  county  under  chapter  517,  Liiws  of  1891 
(amending  section  2589  of  The  Code)^  is  payable  to  the  Board  of 
Education  of  said  county,  and  the  Sheriff  who  has  collected  it 
cannot  defeat  a  recover^'  thereof  by  such  Board  of  Education  by 
attacking  the  constitutionality  of  the  statute  and  alleging  that 
the  fund  is  payable  to  some  one  else,  when  the  fund  is  claimed 
onlv  bv  such  Board  of  Education,  Board  of  Education  v. 
Kenan  J  506. 

SCOPE  OF  AUTHORITY  OF  AGENT: 

The  scope  of  the  authority  of  one  officer  of  a  corporation,  as  to  a 
past  transaction  at  least,  cannot  be  proved  by  the  unsworn 
declarations  of  another  officer  or  agent.  Humbough  v.  Improve- 
ment Co.y  751. 

SECOND  APPEAL,  affirmance  without  review,  838. 

SECONDARY  EVIDENCE: 

Evidence  of  the  contents  of  a  letter  to  prove  a  contract  is  inad- 
missible when  the  letter  itself  is  not  produced  nor  its  loss  satis- 
factorily accounted  for.     Rnnibouyh  v.  Improrenient  Co.,  751. 

SEPARATE  ESTATE  OF  WIFE,  (>7l. 
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SHEKIFFS  KKTURN: 

Where  process  has  l)een  served,  but  the  Sheriff's  return  is 
unsijrned,  tlie  Judj^e  may  j)ermit  it  to  be  signed  nunc  pm  tunc 
during  a  trial  where  it  is  in  evidence.     Luttreil  v.  Martin,  o9J5. 

SIIKLLEY'S  CASE: 

Rule  in,  lias  not  been  abolished  by  section  5,  chapter  4:^  of  Revised 
(V)de.     Stnrnei^w  tiill,  1. 

SILVERWARE,  when  not  included  in  bequest  of  furniture,  102. 

SLAr(;HTER-PEN,  889. 

SLANDER,  action  for,  ^3. 

STATE  COURTS,  jurisdiction  of,  :^JK). 

STATUTE  OF  FRAX'DS,  4(53. 

STATUTES: 

Repkal  ok,  uy  iMPLicATroN,  8()2: 

Repeals  of  statutes  by  implication  are  not  favored,  and  in  order  to 
;;ive  an  act,  not  covering  the  entire  ground  of  an  earlier  one  nor 
clearly  intended  as  a  substitute  for  it,  the  effect  of  repealing  it, 
the  implication  of  an  int*?ntion  to  repeal  must  necessarily  flow 
from  the  language  used,  disclosing  an  irreconcilable  repugnancy 
between  it*»  provisions  and  those  of  the  earlier  law.  Gremsbftro 
V.  McAdoo^  359. 

l)isAHLiN'(;  OR  restrktivk: 

Statutes  disiibling  or  restricting  persons  cajiable  of  contracting  in 
the  making  of  contracts,  being  in  derogation  of  common  right, 
must  be  strictly  construed.     Marruier  ct-  ht-o.  v.  liopcr  Co.,  1(54. 

Rkmkdial: 
Power  of  Legislature  to  enact.     Ijure  v.  Harris,  472. 

Of  mmit.vtions.     (See  "Limitations"). 

STOCKHOLDERS: 

The  stockholders  of  an  unincorponited  joint  stock  association  are 
partners,  and  each  liable  for  all  of  the  debts  of  the  concern.  Bain 
V.  Clinton   Loan  vl,<%s'f>r»V///o//,  248. 

SUBORDINATE  OFFICER  OF  STATE  GOVERNMENT: 

It  is  not  the  i)rovince  or  right  of  a  subordinate  officer  of  the  State 
government  to  assume  an  act  of  the  General  Assembly  to  be 
unconstitutional  and  to  refuse  to  act  under  it,  except  only,  if  at 
all,  in  cases  of  plain  and  palpable  violation  of  the  Constitution, 
or  when*  irreparable  harm  will  follow  the  action.  Btxtrti  of 
Kdncation  v.  Kenan^  'y&S. 
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SUB-CONTRACTOR,  2:5(),  33.'): 

1.  Where,  in  an  action  a^^innt  the  owner  of  a  building  and  the  eon- 

tractor  by  a  8ii))-contractor  to  enforce  his  lien,  the  contractor 
admits  his  liability  to  plaintiff,  and  the  owner  of  the  buildinp 
does  not  resist  the  judjrnient  adjudicating  the  lien  and  ordering 
its  enforcement,  the  defendant  contractor  has  no  right  to  object 
to  the  judgment  because  the  satisfaction  of  the  debt  which  he 
admits  he  owes  to  the  sub-contractor  is  imjKised  upon  his  co- 
defendant,  the  owner  of  the  building.  Lnmhtr  Co.  v.  S^tnfordj 
6.).-). 

2.  The  fact  that  a  sub-contractor  sought  in  one  action  to  enforct*  Ins 

lien  against  the  owner  of  the  building  without  joining  the  con- 
tractor cannot  estop  the  plaintiff'  from  recovering  a  judgment 
against  the  contractor  in  another  action  in  which  the  latter  and 
the  owner  of  tlie  building  are  parties.     Ihl<f. 

SUBSCRII^TION  TO  CORPORATION,  248. 

SlTMMi )NS,  service  of : 

1.  To  make  service  of  process  on  a  corporation  a  copy  of  same  must 

be  left  with  the  officer  of  the  company  to  whom  it  is  delivered 
or  read  as  provided  by  sections  217  and  840  of  The  OkIc.  Aaron 
V.  Lnmhvr  Co.,  ISO. 

2.  Where  a  sunnnons  was  properly  served  and  the  Sheriti''s  return 

was  unsigned,  though  indorsed  in  proper  form,  the  Judge  at  the 
trial  did  not  exceed  his  j)owers  in  permitting  the  Sheriff  to  sign 
tiie  return  nuhv  pro  innr.     Luttr./If  v.  Mnrliu,  'yW.l. 

By  publication,  1(M>. 

SURETY  (St^ealso,  ''Printipal  and  Siketv"),  4')8. 

1.  On  arbitration  lK)nd,  405. 

2.    Ox    ADMINISTRATION    BOND: 

After  a  presumption  of  abandonment  or  settlement  of  a  claim  again.><t 
an  administrator  has  arisen,  it  cannot  be  rebutted  as  to  the 
sureties  on  an  administrator's  bond  by  the  filing  of  an  account 
by  the  administrator  showing  a  balance  due  the  distributees. 
Thompson  v.  Xathmtt,  508. 

3.  For  insolvknt  corporation  : 

Where  the  maker  of  a  note,  in  an  action  thereon,  claims  that  it  was 
given  as  security  for  a  loan  made  by  j>laintiff  to  a  cori)oration, 
his  liability  is  fixed  by  a  showing  that  the  coriK>ration  was 
insolvent  at  the  commencement  of  the  action,  and  it  would  be 
a  vain  thing  to  recpiire  plaintiff  to  seek  to  recover  from  an 
in.^olvent  corporation  before  deuianding  of  defendant  the  fulfill- 
ment of  his  contract  of  suretyship.     Hurmird  v.  Martin^  754. 

4.  Ecpiity  of,  for  exoneration.     Darin  y.  /.«.s.'</Vrr,  12S. 
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SURVEY : 

The  priority  of  a  survey  is  of  no  moment  where  a  junior  grant 
under  a  junior  entry  is  good  against  a  senior  grant  under  a 
lapsed  entry,  nor  is  vagueness  in  junior  grantee's  entry  if  cured 
by  liis  survey  and  grant.     Kimsnj  v.  Afnmhiy,  810. 

TAXES  AND  TAXATION: 

1.  The  fact  that  the  revenue  act  prescribes  a  specific  remedy  for  the 

collection  of  taxes  does  not  restrict  the  State  to  pursue  that  method 
nor  preclude  the  State  from  seeking  the  aid  of  the  Su|>erior 
Court  through  a  creditor's  suit.  State  and  Guilford  v.  deorgia 
(ompant/f'M. 

2.  AVhere  taxes  have  been  assessed  upon  the  property  of  a  ct>rpora- 

tion  and  the  tax-list  placed  in  the  hands  of  the  Sheriflf,  who  can- 
not find  any  proj>erty  to  satisfy  the  same,  a  proi'eeding  may  be 
brought  by  the  State  and  county,  either  or  both,  in  the  nature 
of  a  creditor's  bill  agiiinst  the  corporation  for  the  collection  of 
the  taxes,  either  with  or  without  proceedings  for  its  dissolution. 
•  IhUL 

.S.  The  term  **  excessive  valuation,"  as  used  in  sec.  78,  ch.  32(>,  Acts 
of  18t)l,  relating  to  the  valuation  of  real  estate  for  taxation, 
means  a  valuation  exceeding  that  which  was  adjudged  to  l^e 
I)roper  by  the  l)oards  authorized  by  the  act  to  finally  determine 
such  valuation.     Pickens  v.  ('nmmimonerSy  008. 

4.  The  term   "excessive"   tax,  as  used  in  the  said  section,  means 

a  tax  exceeding  what  the  tax  would  be  if  correctly  calculated  at 
the  legal  rate  on  the  adjudged  valuation  as  determined  or  ap- 
proved by  the  Board  of  County  Conunissioners.     Ibid. 

5.  In  an  action  by  a  tax-payer  agiiinst  the  County  Commissioners  to 

recover  the  amount  of  an  alleged  excessive  tax  paid  by  him  he 
is  not  entitled  to  recover  unless  he  can  show  that  the  valuation 
of  his  property  u|K)n  the  tax-books  is  greater  than  that  fixi^i  by 
the  ])roper  authorities,  or  that  the  tax  which  he  has  l)een  forced 
to  pay  was  greater  than  it  would  have  been  if  cori\?ctly  com- 
puted at  the  legal  rate  on  the  adjudged  valuation.     Ibid. 

TAXES,  Pl'BLIC  SCHOOL,  to  whom  payable,  500. 

TAX-PAYER,  action  by,  to  recover  taxes  paid,  098. 

TAX  TITLE: 

Where,  in  an  action  to  tomi)el  the  Sheriff  to  make  a  deed  to  plaintitf 
for  lands  sold  for  taxes  as  the  lands  of  C.  H.  and  J.  H.,  and 
bought  by  plaintitl",  former  title  was  shown  in  C.  H.  and  J.  H., 
but  no  (♦vidence  was  offere<l  that  C.  H.  and  J.  11.  were  the  same 
men  from  whom  the  taxes  were  due,  except  that  the  tax -list 
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showed  land  listed  and  taxes  due  therefor  from  parties  of  the 
Huuie  name:  Held,  that  the  certificate  of  tax  sale  issued  to  i)lain- 
tift'as  purchaser  is,  under  sec.  62,  ch.  137,  Acts  of  1S87,  and  sec. 
(53,  ch.  218,  Acts  of  1889,  "presumptive  evidence  of  the  regu- 
larity of  all  prior  proceedings,"  and  such  pre8umi)tion  was  not 
rebutted.     Banuight  v.  Smith,  22i). 

TELFAtRAPH  COMPANIES:    See  "R.vilroad  Commission." 

TENANCY  BY  THE  CURTESY  INITIATE: 

Neither  the  Act  of  1848  (section  1840  of  The  Code)  nor  the  Consti- 
tution of  1868  abolished  tenancy  by  the  curtesy  initiates  but 
since  said  act  such  tenancy  confers  no  rights  which  the  husband 
can  assert  against  the  wife  as  resj)ects  her  real  estate  acquired 
after  the  act  took  effect,  the  intention  and  effect  thereof  being 
to  provide  for  the  wife  a  home  which  she  cannot  be  deprived  of 
either  by  her  husband  or  his  creditors.     Tatfhr  v,  Tayttn',  }li4. 

TENANTS  IN  COMMON:  ^ 

1.  While  one  tenant  in  common  suing  a  trespasser  in  ejectment  and 

proving  title  to  an  undivided  interest  is  entitled  to  judgment  for 
the  iM)ssession  of  the  whole  Jand,  if  the  evidence  establishing 
his  right  demonstrates  that  others  than  the  defendant  hold  as 
co-tenants  the  other  undivided  interests  and  that  the  action 
enures  to  their  benefit,  yet,  when  the  defendant  is  a  co-tenant, 
the  plaintiff  should  have  judgment  only  for  the  recovery  of  the 
interest  to  which  he  shows  title.     Foifier  v.  Hackdt,  54(5. 

2.  Where,  in  an  action  to  recover  the  possession  of  land,  the  plain- 

tiff's testimony  demonstrates  incidentally  the  fact  that  a  person, 
other  than  the  defendant,  holds  as  tenant  in  common  with  plain- 
tiff all  of  the  undivided  interest  not  held  by  the  latter,  the 
action  enures  to  the  benefit  of  such  co-tenant  as  against  a  tres- 
passer claiming  sole  seizin  in  himself  and  relying  on  an  invalid 
tax  deed  with  ]>osse8sion  to  show  title  under  adverse  right,  and 
entitles  the  nominal  plaintiff  to  recover  possession  of  the  whole 
for  himself  and  his  co-tenant.     Mo'td*}  v.  Johnsr^i,  804. 

TESTIMONY  (see  also,  "Evidence"): 

1.  The  admission  of  incompetent  testimony  is  cured  when  the  .Fudge 
withdraws  it  from  the  jury  and  enjoins  them  not  to  consider  it 
in  makilig  up  their  verdict.     Toofe  v.  7\)ole,  152. 

*2.  The  testimony  of  exi)erts  as  to  the  usages  and  customs  of  tnide  is 
admissible  to  explain  the  doubtful  language  of  a  written  contn^ict. 
SiinpMon  v.  Peg  ram,  541. 
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TRSTAMENTARY  CAPACITY: 

When*  a  will  has  been  admittcMl  to  j)robate  a  j>arty  claiming  prop- 
erty disi)ose<l  of  by  it  to  another  cannot,  in  an  action  to  nn'over 
the  same,  l>e  i»ennitted  to  attack  the  will  on  the  jrround  of  the 
lack  of  testamentary  capacity  of  the  testatrix,  and  evidence 
otiered  for  that  purpose  is  pro))erly  excluded,  under  section  'Jl-M) 
of  Tfw  i'(nh'.      Vnnn'f  v.  John-^loit^  o70. 

TIUAL: 

1 .  Where  a  motion  to  dismiKM  an  ancillary  remedv,  as  an  attachment, 

is  improperly  refustnl,  it  will  not  afiect  the  validity  of  a  trial  and 
judgment  on  the  merits.     LuttnU  v.  A/arfin,  o9.*>. 

2.  Prayers  for  instructions  to  the  jury,   althoujrh  in  writing,  not 

made  at  or  before  the  close*  of  the  evidence,  but  after  ar<rument 
was  lejnm  on  the  trial,  were  not  in  apt  time,  and  it  was  not  error 
to  refuse  them.     /did. 

'.).  Where  the  jurv'  found  an  is.sue  and  then  separated,  and  the  .lud^ 
found  as  a  fact  that  thev  had  not  been  influenced  bv  what  had 
been  said  to  them  after  their  separation,  it  was  not  error  to  jx^r- 
mit  them  to  re-assemble  and  put  tlieir  finding  in  writin*;.    Ihiff. 

4.  Where,  in  an  action  by  an  infant  in  his  own  name  against  defend- 
ant for  services  rendered,  the  defendant  relied  ujwn  a  j»eneral 
«lenial  of  the  indebtedness  as  his  sole  defence,  therebv  waiving 
objection  to  i>laintiff''s  disability  to  sue:  Jf*I(I,  that  a  motion  U) 
dismiss  the  action  after  the  testimonv  was  all  in  was  made  too 
late  to  be  entertained.     HlckA  v.  Heam^  ($42. 

.').  Where  on  issues  raised  by  the  allejrations  in  two  causes  of  action — 
one  on  a  sjiecial  contract  and  the  other  on  a  qnnttitnn  wcmit — 
with  the  correspondin«r  denials  in  the  answer,  the  jur\-  found 
that  plaintiffs  had  not  complied  with  the  t^rms  of  tlie  written 
contnu't  and  defendant  was  not  indebt<»d  to  them  thereon,  but 
was  in(le])ted  for  work  and  la})or  done  for  the  amount  claimt^d: 
////'/,  that  the  findinp<  were  not  inconsistent  or  contradictory. 
Sim /mm  v.  Railrofni,  703. 

().  Kecjuests  for  instructions  that  ''the  evidence  shows  that  plaintiff's 
injury  was  caused  l)y  lier  own  nejrlij]:ence,"  and  that  if  the  jurj- 
believe  the  evidence  ])laintiff  "did  not  iL«e  reasonable  care  in 
crossing;  the  railroad,  and  thereby  contributed  by  her  own  neg- 
litrence  to  her  injury,"  were  proix^rly  refused.  Alf.rtmdtT  v.  Raii- 
roiul,  720. 

7.  Wliere  the  jury  had  been  instructed  as  to  the  duty  of  a  plaintitf, 
in  a  suit  for  damaj^es  for  an  injury,  to  use  reasonable  and  proper 
care  for  her  recovery,  in  such  manner  as  to  indicate  that  other- 
wise she  couM  not  recover  diunajres  nf  nil,  the  defendant  cannot 
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complain  of  a  refusal  of  an  inetraction  that,  if  she  did  not  use 
such  care,  she  could  onlv  recover  for  such  loss  of  time  and  medi- 
cal  bills  as  would  reasonably  result  under  proper  treatment. 
Tbid. 

8.  Where,  in  an  action  for  injuries  caused  by  negli^nce  of  defend- 

ant, it  appeared  that  plaintiflFwas  herself  a  practicinj^:  physician, 
and  immediately  after  the  accident  went  to  see  a  patient,  that 
she  had  not  been  kept  at  home  nor  carried  her  arm  in  a  sling, 
but  continued  to  practice  her  profession  as  a  physician  and  to 
drive  with  her  injured  hand,  it  was*  not  error  to  refuse  a  special 
instruction  **that  plaintiff  did  not  use  the  proper  means  for 
restorinjr  herself  to  health,"  and  could  not  recover  for  the  injury 
caused  by  her  own  neglect,  when  the  question  of  such  neglect 
had  already  been  left  to  the  jury  under  a  proper  charge,     /did. 

9.  Where,  upon  an  issue  as  to  whether  an  injury  complained  of  was 

caused  by  the  negligence  of  the  defendant,  the  plaintiff  made  a 
prhna  facie  case,  the  Judgt?  ought  to  have  instructed  the  jury  to 
find  the  issue  in  her  favor  if  thev  believed  her  t<*stimonv,  and  it 
was  error  to  blend  his  instructions  on  that  issue  with  those  on 
an  issue  relating  to  contributory  negligence.  Jordan  v.  As<he- 
rille,  743. 

10.  Where,  in  the  trial  of  an  appeal  from  an  assessment  of  damages 

in  condemnation  proceedings  instituted  by  a  city  for  widening 
a  street,  a  map  of  the  plan  of  tlie  city  had  been  introduced  at 
the  beginning  of  the  trial  without  objection  and  used  by  other 
witnesses  in,  explaining  their  testimony,  it  was  not  error  to 
permit  a  subsecjuent  witness  to  testify  in  regard  to  such  map. 
Miller  v.  AahfrHlf^  7o9. 

11.  In  a  trial  of  an  action  wherein  plaintiff  sought  damages  for  land 

condemned  by  a  defendant  city  the  defendant,  having  admitted 
that  plaintiff's  ancestor  died  seized  in  fee-simple  of  the  land 
condemned;  that  his  will,  which  was  in  evidence  without 
objection,  had  been  construed  by  the  Supreme  Court  as  devising 
the  land  in  question  for  life  to  one  of  the  plaintiffs,  and  that 
the  other  plaintiffs  were  her  children,  and  having  itself  insti- 
tuted the  proceedings  agiiinst  the  plaintiffs  for  condemnation  of 
the  land,  was  estopped  to  deny  that  the  title  to  the  land  was  in 
the  plaintiffs  or  some  of  them.     Ibid. 

VI.  Where,  in  the  trial  of  a  suit  relating  to  damages  for  land  con- 
demed  by  defendant  city  and  belonging  to  one  of  the  i)laintiffs 
for  life  and  to  the  others  by  way  of  contingent  remainder,  the 
jury  assessed  the  totality  of  damages  due  by  the  defendant  to 
the  plaintiffs,  the  defendant  lias  no  concern  as  to  the  division  of 
the  fund  and  cannot  object  to  an  order  of  reference  to  ascertain 


1018  INDEX. 


how,  and  in  what  proiwrtions,  the  plaintiffn  are  entitled  thereto. 


13.  Where,  in  an  action  on  a  promise  to  pay  a  sum  of  money,  the 

jury  found  tlie  name  to  be  due  the  plaintiff  **  with  interest  from 
maturity,"  which  was  fixed  by  the  judgment  at  the  dat-e  thereof, 
the  defendant  cannot  complain  that  the  Court  did  not  instruct 
the  jury  when,  upon  the  face  of  the  writing,  the  sum  l)ecame 
due.     Pmniman  v.  Alexander^  778. 

14.  Where  defendant  resisted  recovery  on  his  acceptance  of  an  order 

given  to  plaintiffs  by  a  builder,  on  the  ground  that  the  builder 
had  (juit  work  before  the  day  fixed  for  the  payment,  and  the 
Judge  instructed  tlio  jury  that,  if  there  was  fraud  or  collusion 
between  the  builder  and  the  defendant  to  defraud  the  ^plaintiff, 
the  defendant  could  not  avoid  his  liability  and  the  burden  of 
proving  such  fraud  and  collusion  was  on  the  plaintiff:  Held, 
that  such  instruction  was  not  erroneous,  and  could  not  have 
the  eft'ect  of  prejudicing  the  defendant's  cause.     Ibid. 

15.  It  is  not  error  to  refuse  to  submit  issues  tendered  by  a  jxarty  in 

an  action  of  ejectment  when  it  ap|)ears  that  every  i>ertinent 
inquiry  can  be  presented  in  the  three  issues  ordinarily  submitted 
in  such  actions.'     Kimscy  v.  Manday,  816. 

10.  Wliere  {ilaintiff  claims  under  grants  issued  under  lapsed  entries 
he  cannot  fall  l.mck  on  a  subsequent  entry  made  a  short  time 
before  such  grants  were  issued.     IbkL 

17.  Where,  in  an  action  by  plaintiff  to  recover  from  the  administrator 

comi)ensation  for  services  rendered  the  intestate,  the  defendant 
relied  as  a  defence  upon  the  fact  that  in  a  suit  brought  by  him 
and  his  wife  and  other  heirs  at  law  of  the  intestate  to  set  aside, 
for  unique  influence,  a  deed  made  by  the  intestate  to  plaintiff  for 
services  rendered,  the  deed  was  declared  void,  and  it  was  in  evi- 
dence that  no  compensation  had  been  allowed  the  plaintiff  by 
said  settlement,  and  that  there  were  assets  in  defendant  admin- 
istrator's hands  and  no  debts  against  the  estate:  HeUl^  that  while 
there  is  no  privity  between  the  administrator  and  the  heirs,  yet 
as  the  estate  goes  to  the  heirs  and  next  of  kin,  all  of  whom  i  with 
the  defendant)  were  parties  to  the  compromise  decree  setting 
aside  the  deed,  such  decree  is  admiasible  to  show  that  the  plain- 
tiff's claim  for  services  had  not  been  paid  or  provided  for. 
IhiriH  V.  Ih.md,  833. 

18.  On  the  trial  of  one  charged  with  larceny  of  pigs  there  was  some 

evidence  that  they  were  not  the  property  of  8.,  as  charg^^l  in 
the  bill,  and  the  Court  charged,  at  the  request  of  defendant, 
that  the  jury  nuist  be  satisfied  beyond  a  reasonable  doubt  that 
the  pigs  belonge<l  to  S.,  and  in  that  connection  the  Court  said. 
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among  other  things,  *'  the  Solicitor  has  proved  by  the  teetiinony 
of  R.  and  J.  that  the  pigs  were  the  property  of  8." :  Ileldj  that  the 
latt<»r  part  of  the  charge,  if  construed  in  connection  with  the 
whole  case,  meant  only  that  it  was  *'in  proof  for  thte  State  by 
the  testimony"  of  such  witnesses,  etc.,  and  was  not  likely  to  be 
misunderstood  by  the  jury  as  a  declaration  by  the  Court  that 
the  State  had  proved  the  ownership  to  be  in  S.  State  v.  Jackson, 
851. 

19.  During  the  argiunent  of  a  motion  for  continuance  of  a  cape  in  the 

presence,  but  prior  to  the  iinpanelifig,  of  the  jury,  a  by-stander 
remarked  in  open  court  that  the  prisoner's  wife  said  she  would 
not  come  to  the  trial  because  she  would  only  help  get  her  hus- 
band in  jail:  Held,  that  this  was  not  ground  for  exception,  as  it 
did  not  occur  on  the  trial,  and  if  it.  had  the  remark  was  not 
admitted  as  evidence,  and  being  an  unsworn  statement  it  could 
not  have  been  deemed  to  bias  the  jury  against  the  sworn  testi- 
mony placed  before  them.     Ibid. 

20.  Where,  on  appeal,  a  new  trial  was  granted  in  a  criminal  case  on 

the  ground  that  the  Judge  below  erred  in  submitting  the  case 
to  the  jury  when  there  was  not  sufficient  evidence  to  warrant  it, 
defendant  cannot  on  the  new  trial  plead  former  acquittal,  for 
he  was  convicted  in  the  Court  below,  and  the  granting  of  a  new 
trial  was  not  an  acquittal;  nor  can  he  plead  former  conviction, 
for  it  was  set  aside  and  a  new  trial  granted.     State  v.  Rhodes,  857. 

TRIAL  FOR  MURDER,  859,  874,  878,  901: 

1.  Where,  on  a  trial  for  murder,  it  did  not  appear  that  the  prisoner 

asked  and  was  denied  time  and  opportunity  to  advise  with  coun- 
sel prior  to  making  his  statement  before  a  conunitting  magistrate, 
the  confessions  of  the  prisoner  will  not  be  excluded  as  evidence 
on  the  ground  that  he  did  not  have  sucli  time  and  opportunity. 
State  V.  liOf/ei'H,  874. 

2.  While  the  practice,  if  it  exists,  of  keeping  a  prisoner  tied  or  man- 

acled during  the  preliminary  examination  before  a  committing 
magistrate  is  not  to  be  coumiended,  yet  the  fact  that  a  prisoner 
charged  with  nnirder  was  so  tied  during  such  examination  would 
not,  in  itself,  constitute  a  valid  objection  to  the  admission,  as 
evidence,  of  confessions  then  made,  unless  it  api)eared  that  he 
was  tied  in  such  manner  as  to  produce  pain  or  to  tend  to  induce 
or  extort  from  him  a  confession.     Ibid. 

.'>.  On  the  trial  of  a  j)risoner  charged  with  poisoning  his  wife  the 
Court  properly  refused  to  allow  counsel  for  defendant,  while 
addressing  the  jury,  to  read  to  them  from  a  treatise  on  toxicol- 
ogy, which  could  not  have  been  admitted  as  evidence,  and 
concerninj;  which  no  witness  had  Ikhmi  examined.     Ibid. 
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4.  The  dechinitioiiH  of  a  prisoner  made  immediately  after  ^and  not 

durinjr  the  transaction  constituting  the  offense  with  which  he  is 
charjjed  are  not  admissible  in  evidence,  except  as  corroborative 
of  his  evidence  if  he  has  availed  himself  of  the  privilejre  of 
testifying  in  his  own  l)ehalf.     State  v.  Edwards^  901. 

5.  On  a  trial  for  murder  the  defendant  cannot  complain  of  the  exclu- 

sion of  his  declarations  made  after  the  struggle  and  shooting 
which  resulted  in  the  death  of  his  antagonist,  if,  in  a  subsequent 
period  of  the  trial,  all  of  such  declarations  were  admitted  aft<*r 
the  State  had  called  out  a  part  of  them.     I  hid. 

().  On  a  trial  for  murder  the  Solicitor  was  jiermitted  to  ask  a  female 
witness  (for  whose  favor  the  deceased  and  the  prisoner  were 
rivals,  and  who  was  sitting  in  the  laj)  of  the  deceas<Hi  just  l)efore 
the  fatal  struggle)  whether  the  ])risoner,  when  he  came  towards 
her  and  the  deceased,  appeared  to  be  mad  or  in  fun,  the  reply 
being  that  he  si'enied  to  be  mad:  Held^  that  such  question  Vx^ing 
only  a  simpler  form  of  an  incpiiry  as  to  what  the  manner  of 
defendant  was  when  he  approached  deceased,  was  not  imprf>fK*rly 
admitted.     I  hid. 

THrSTS  AM)  TKrSTEES,  (>«,  22:5,  278,  MV,\  791: 

1.  Where  land  had  been  conveved  to  a  trustee  for  the  sole  use  and 

benefit  of  a  married  woman  and  her  heirs,  subject  to  her  own 
control,  with  full  power  to  convey  the  same  by  will  or  dtn^^ 
(and  if  by  the  latter,  with  the  joinder  of  her  husband  and  trustee), 
she  to  occupy  and  use  the  land  as  the  full  beneficial  owner 
thereof,  a  mortgage  given  by  her  and  her  husband  without  the 
joinder  of  the  trustee  is  inoperative  and  void.  Mayo  v.  Furrar^  QQ. 

2.  Where  property  has  been  placed  in  the  hands  of  a  tiiistee  for  the 

sole  and  separate  use  of  a  married  woman  she  has  no  power  of 
disjjosition  over  it  excei»t  such  as  is  clearly  given  in  the  iuHtru- 
ment  creating  the  trust  and  in  the  manner  therein  prescribed. 
Monroe  v.  Tnnihohn,  084. 

'.).  If  a  trustee  wrongfully  withholds  from  the  (rtttfi  que  tnis*t  the  l)ene- 
fits  of  the  trust  estate  n'lief  will  be  granted  at  the  request  of 
such  rcxiui  que  Irnut,  but  not  at  the  instance  of  a  stranger  who 
v()lunteei"s  to  ask  redress,  or  if  the  trustee  l)ecomes  incompetent 
for  anv  reason  to  execute  the  trust  it  is  the  right  of  the  bt*ne- 
ticiary,  but  not  of  a  stranger,  to  have  such  trustee  removed  and 
another  substituted.     I  hid. 

4.  Where  a  husband,  in  order  to  secure  to  his  wife  and  children  a 
])ortion  of  his  real  j>roperty,  conveyed  land  Xo  his  son,  S.  I).  T., 
an<l  his  heirs  in  trust  for  the  sole  use  and  ))enefit  of  E.  B.  T. 
(the  grantor's  wife),  and  authorized  and  empowered  the  trustee 
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at  any  time  to  dispose  of  any  or  all  of  the  property  **wben  ho 
required  by  the  said  E.  B.  T.,  and  to  invest  the  proceeds  as  she 
may  direct":  Ileid,  that  a  conveyance  of  such  land  by  the  wife, 
E.  B.  T.,  to  a  third  person  in  trust  for  her,  the  said  E.  B.  T.'s 
daughter,  vested  no  title  or  interest  in  the  grantee  and  did  not 
entitle  him  and  the  daughter  to  recover  possession  of  the  land 
from  S.  D.  T.,  the  trustee  named  in  the  husband's  deed,  since 
the  latter  gave  the  wife  no  power  to  convey  the  land.     Ibirl. 

V^X^ERTAIN  DESCRIPTION  IX  DEED:    See  "Deed." 

l-NDUE  INFLUENCE,  44. 

I'NREGISTERED  DPIED: 

1.  Equitable  interest  created  by,  how  extinguished.  Miller  v.  (Inmh^ 

626.  * 

2.  The  proviso  to  section  1,  ch.  147,  Acts  of  188o  ("Connor's  Act"), 

that  no  purchase  of  land  from  a  donor,  bargainor  or  lessor  shall 
avail  to  pass  title  as  against  any  unregistered  deed  executed  prior 
to  December  1,  1885,  where  there  is  constructive  or  actual  notice, 
applies  as  well  to  a  purchaser  of  land  at  an  execution  sale  with 
actual  notice  as  to  a  purchaser  from  the  *'  bargiiinor  or  lessor." 
Cofirn  V.  Wlthr(nt\,  73(). 

USAGES  OF  TRADE:     See  "Contract"  (11)  and  (12). 

USURY: 

1.  Under  the  Act  of  180(),  chapter  24,  which  is  essentially  the  same 

as  the  present  usury  law  (section  o88()  of  The  Cfjdc)^  the  talking, 
receiving,  charginjj^  etc.,  a  greater  rate  of  interest  than  the  legal 
rate  prescribed  by  the  act  is  a  forfeiture  of  the  entire  interest. 
Maare  v.  Heauidu^  5")8. 

2.  A  loan  of  money  at  a  greater  rate  of  interest  than  that  allowed  by 

the  law  (cb.  24,  Acts  18()(i)  is,  usury  being  pleaded,  simply  a  loan 
which,  in  law,  bears  no  interest,  and  payments  being  made  the 
law  applies  them  to  the  only  legal  indebtedness — the  principal 
sum.     Ibid. 

:>.  Under  the  Act  of  186(>  (ch.  24),  which  declares  that  "no  interest 
shall  be  recoverable  at  law  or  in  equity,"  when  more  than  the 
legal  rate  has  been  contracted  for,  it  is  immaterial  whether  the 
creditor  seeks  his  relief  by  a  i)roceeding  which  formerly  would 
have  b<'en  termed  a  suit  in  equity,  or  by  an  action  at  law,  or 
whether  the  creditor  be  plaintiff  or  defendant.     Jhhl. 

4.  A  contract,  if  made  payable  in  another  State  to  avoid  the  usury 
laws  in  this  State,  will  be  adjudged  usurious  whatever  may  be  the 
law  of  that  State.     Meronctj  v.  Locw  AxMociationj  842. 
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VA(frE  DESCKIPTION  IN  DEED,  472. 

VALUE  AND  FACE  VALUE: 

The  "  valiK' "  of  h  thing  i*?  its  general  |)ower  of  purchasing,  the  com- 
mand which  ilH  iK)Kse»8ion  gives  over  purchasable  commodities 
in  general;  and  *' face  value"  is  the  value  exprt^ssed  on  the  fisice 
or  the  writing  in  the  commodity  in  which  it  is  payable.  Marri' 
wr  ii'  Bro.  V.  Roper  Co.,  KW. 

VAmAX(:E,  o2i).     ■ 

VENDOR  AND  VENDEE: 

1.  While  a  vendee  may,  by  parol  agreement  with  the  vendor,  in  con- 

sideration of  the  rescission  of  the  contract  of  ])urcha.»*e,  iK-come 
the  latter*s  tenant  without  surrendering  possession  of  the  land, 
yet  in  order  to  avoid  the  contract  on  this  ground  the  vendor  or 
those  claiming  under  him  must  show  an  unconditional  f-urrender 
by  the  vendee  of  his  rights.     Taylor  v.  Taylor,  27. 

2.  Where  the  vendee  refused  to  surrender  the  vendor's  l)ond  for  title 

and  the  notes  given  for  the  purchase-money  remained  in  the 
posHcsPion  of  the  vendor,  or  one  claiming  under  him,  i)rf>of  that 
the  vendee  had  at  various  times  agreed  to  pay  rent  was  not  of 
itself  evi<lence  to  show  abandonment  of  the  contract  of  pur- 
chase.    I  hid. 

VERIFICATION  OF  PLEADINGS: 

A  verification  of  an  answer  attested  only  by  a  person  signing  his 
name  with  the  letters  "  N.  P.*'  a<ided  thereto,  but  w  ithout  othcial 
seal,  is  insutficient  and  will  be  treated  as  no  verification.  Tucker 
V.  Lift'  AHHoriaiiorty  79(). 

WATER,  diversion  of  on  land,  KiS. 

WIDOW'S  ALLOWANC^E: 

The  purpose  of  sections  211(5  and  2117  of  The  (hde  is  to  provide  for 
the  dependent  family  of  the  deceased  residing  with  the  widow 
at  the  death  of  her  husband,  and  not  at  the  date  of  her  appli- 
cation.    In  re  llayen,  7(5. 

WILL: 

1.  A  testatrix  beciueathed  all  her  personal  projierty  to  her  liusband, 
except  such  as  was  otherwise  8pi»cifically  disposed  of,  and  after 
giving  specific  articles  of  silverware,  etc.,  to  certain  persons, 
beipieathed  to  M.  R.  all  the  furniture  in  her  homestead,  and  other 
furniture  wherever  it  might  be  at  her  death:  Held,  that  the 
"  furniture  "  given  to  M.  R.  did  not  include  sihenrare  remaining 
after  the  specific  bequests,  nor  l)ook8,  portraits,  china  or  gla^J- 
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ware,  but  did  include  cari)ets;  cook -stoves  and  utensils.  Ruffin 
V.  Ruffin,  102. 

2.  Where  a  testatrix  provided  for  the  sale  of  a  slave  and  the  distri- 
'    but  ion  of  proceeds  amonj?  her  grandchildren  when  the  youngest 

should  arrive  at  a  certain  age,  the  fact  that  such  grandchild  died 
before  attaining  the  designated  age  does  not  change  the  time  at 
which  the  sale  and  distribution  should  be  made.  Varner  v. 
Johnson,  570. 

3.  Where  a  will  provided  that  at  a  certain  time  a  slave  "  shall  be  put 

to  public  sale  and  the  proceeds  equally  divided  between  my 
surviving  grandchildren,  and  in  case  any  of  my  grandchildren 
shall  die  and  leave  children,  their  children  shall  receive  the 
portion  which  would  have  been  coming  to  them,  provided  they 
had  lived  until  the  distribution  " :  IffH,  that  the  intention  of  the 
testatrix  was  that  the  fund  should  be  divided  among  her  grand- 
children living  at  the  time  of  the  sale  and  the  children  of  such 
as  were  dead  leaving  children.     Ihid. 

4.  Where  a  will  has  been  admitted  to  probate  a  party  claiming  prop- 

erty disjxised  of  by  it  to  another  cannot,  in  an  action  to  recover 
the  same,  be  permitted  to  attack  the  will  on  the  ground  of  the 
lack  of  testamentary  capacity  of  the  testatrix,  and  evidence 
offered  for  that  purpose  is  proix^rly  excluded,  under  section 
2150  of  The  Code.     Ibid. 

5.  The  limitation  of  five  years,  prescribed  in  section  ()7  of  The  Code, 

as  the  time  in  which  burnt  records  may  1x^  restored  after  destruc- 
tion, as  provided  in  section  59  of  The  Code,  applies  to  a  pro- 
ceeding begun  in  188()  to  restore  the  record  of  a  will  destroyed 
in  1875,  notwithstanding  the  Act  of  1893,  chapter  2^)5,  which 
amends  section  67  by  abolishing  the  limitation.     Ibid. 

(>.  The  statutorv  method  of  establishing  the  contents  of  a  lost  or 
destroyed  rt»cord,  as  prescribed  in  section  55  et  seq.  of  The  Code, 
does  not  have  the  effect  to  exclude  i)arol  evidence  to  prove  such 
contents;  therefore  where,  in  an  action  to  recover  property 
alleged  to  have  been  disposed  of  by  such  will,  a  referee  found 
that  the  will  had  been  duly  probated  and  the  record  of  it 
destroyed,  and  that  no  copies  were  extant,  but  refused  to  admit 
testimony  as  to  its  content.",  the  Court  below  should,  on  the 
exception  of  the  one  offering  such  evidence,  have  remanded  the 
case  to  the  referee  for  his  findings  as  to  the  contents,     /did. 

7.  Where  a  testator  devised  lands  and  other  property  to  his  wife, 
and  in  the  devising  clause  provided  as  follows:  "All  the  above 
named  articles  she  is  to  have  the  undisturbed  j)ossession  of  dur- 
ing her  natural  life.  At  her  death  they  shall  descend  to  and 
become  the  property  of  my  three  blind  sons,  to:wit,  Edward, 
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Elias  and  Jason,  to  be  equally  divided  l)€tween  them  for  their 
i;upi)ort;  to  be  managed  for  them  by  my  executor.  In  case  one 
of  tiiem  should  die  then  paid  proi)erty,  with  its  increase,  ^hall 
descend  to  and  Wconie  the  property  of  the  other  two.  In  caw; 
two  of  them  die  then  the  aforesaid  property  nhall  enure  to  and 
become  the  proj:>erty  of  the  remaining  one;  at  his  death  all  the 
property  that  remains  I  will  to  be  sold  by  my  executor  to  the 
best  advantage,  and  the  moneys  arising  from  said  sale  shall  l)e 
equally  divided  among  all  mygrandcliildren  of  whatever  name": 
Hehl^  that  the  jilain  intention  of  the  testator  was  that  upon  the 
death  of  the  last  survivor  of  the  three  blind  sons  all  the  prop- 
erty connnitted  by  him  to  the  management  of  his  executor  for 
their  supi>ort — the  land  and  so  much  of  the  i)ersonal  property 
as  remained — should  be  sold  for  division  as  stated  in  his  will. 
SmofhrH  v.  Moody ^  791 . 

8.  Where  a  will  relating  to  land  was  admitted  to  probate  in  another 
State  before  the  enactment  of  Revistnl  Code,  ch.  119,  sec.  17, 
recpiiring  two  of  the  subscribing  witnesses  to  be  actually  exam- 
ined, and  the  order  of  the  Court  admitting*  the  same  to  probate 
recited  that  there  were  two  attesting  witnesses  and  that  the  will 
was  duly  proved  by  them,  the  presumption  arises  that  each  of 
them  was  examined  and  testified  to  everything  essential  to  show 
that  the  will  was  executed  in  accordance  with  the  rejiuirement-? 
of  sections  1  and  (J  of  ch.  122,  Revised  Statutes.  Moody  v.  John- 
i*0Uy  798. 

WITNESS:    See  "  Evidente,"  "Pr.utice"  and  '•Trial'': 

A  defendant,  whose  wife  is  dead,  and  who  seeks  to  avoid  a  deed 
made  by  her  in  fraud  of  his  marital  rights,  is  a  competent  wit- 
ness to  i)rove  that  the  signature  toA  letter  in  which  she  prom- 
ised to  marry  him  was  in  her  own  liandwriting,  it  not  l>eing  ii 
"transaction"  with  a  deceased  |)erson  within  the  meaning  of 
section  o90  of  The  Code.     Ferehee  v.  Pr'dchardy  83. 

W()RKIN(i  ON  PCBLIC  ROADS,  exemption: 

1.  Section  2.")  of  cliapter  147  of  Acts  of  1852,  which  exempts  the  offi- 

cers, servants  and  employees  of  the  Fayetteville  it  AVestern  Rail- 
road Company  (now  the  Cape  Fear  &  Yadkin  Valley  Railway 
Company),  incorporated  thereby,  from  working  on  the  public 
roads,  is  constitutional.     State  v.  Womble^  8fi2. 

2.  Such  exemption  l>eing  contained  in  a  private  act  is  not  rej)ealed 

by  section  2017  of  The  ('ode,  which  re(|uires  all  able-bodied  male 
})ersons  between  the  ages  of  eighteen  and  forty-five  to  work  on 
the  public  roads,  since  by  section  3873  of  The  Codeit  is  provided 

^  ^       that  "  no  act  of  a  private  or  local  nature  shall  be  construed  to  be 

CO/  nJt>caltfTi  by  aiiy  section  of  this  Code.^^     Ibid. 
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